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PREFACE. 


Hayixg  determined  not  to  continue  beyond  the  end  of  vol- 
ume 150  of  the  Massachusetts  Reports  my  annotation  of  the 
reported  cases  which  bear  upon  the  construction  and  effect  of 
the  Public  Statutes,  I  have  thought  it  best  to  give  to  the  pro- 
fession at  this  time  the  full  and  final  result  of  the  labors 
to  which  I  have,  during  many  years,  devoted  much  time  and 
thought. 

The  added  matter  in  this  edition  includes  notes  on  the 
cases  in  twenty-one  volumes  of  the  Reports  (vols.  130  to  150, 
inclusive) ,  and  the  effect  of  these  and  the  other  additions  has 
been  to  increase  the  body  of  the  book  from  669  to  835  pages, 
the  page  being  also  somewhat  enlarged.  This  shows  an  in- 
crease of  fully  one  quarter  in  the  size  of  this  edition  as  com- 
pared with  the  edition  of  1882. 

I  am  well  aware  that  many  places  may  be  pointed  out 
where  a  fuller  statement  of  the  substance  of  the  cases  cited 
would  largely  increase  the  value  of  the  book.  This  is  espe- 
cially true  of  the  Notes  on  the  Constitution,  but  few  of  which 
are  elaborated  in  the  manner  which  the  subject  deserves. 
The  reader  must  remember,  however,  that  for  the  labor  ex- 
pended on  this  book,  the  reward,  pecuniary  or  otherwise, 
which  the  authors  have  received,  or  may  expect  hereafter 
to  receive,  is  most  inadequate,  and  they  deem  themselves  en- 
titled to  the  thanks  of  the  profession  for  having  done  so 
much,  rather  than  to  criticism  for  not  having  done  more. 

URIEL  H.  CROCKER. 

March,  1891. 
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NOTES 


CONSTITUTION    OF    MASSACHUSETTS. 


GENERAL    RULES    FOR    THE    CONSTRUCTION    OP    THE 
CONSTITUTION. 

.  "  Under  the  constitution  of  this  commonwealth  the  authority  of 
the  legislature  is  not  restrained  by  a  specific  and  limited  grant  of 
powers,  or  by  an  enumeration  of  subjects  or  classes  of  subjects  to 
wliich  its  functions  are  to  be  strictly  confined.  The  framers  of  the 
constitution  did  not  undertake  to  define  the  precise  boundaries  beyond 
which  legislative  action  could  not  be  extended.  They  proceeded  on 
an  enlarged  and  comprehensive  view  of  the  powers  which  ought  to 
be  vested  in  a  legislature  by  a  constitution,  the  leading  purpose  of 
which  was  to  establish  a  government  of  laws  and  not  of  men.  By 
the  '  Declaration  of  the  Rights  of  the  Inhabitants  of  the  Common- 
wealth,' they  laid  down  the  general  rules  and  principles  on  which 
the  constitution  was  founded,  and  by  which  the  different  departments 
of  the  government  were  to  be  regulated  and  controlled  in  the  admin- 
istration of  the  powers  and  duties  with  which  they  were  respectively 
intrusted.  Beyond  this  they  did  not  limit  the  authority  of  the 
legislature.  On  the  contrary,  they  took  care  to  vest  in  express 
terms  in  the  general  court  full  power  and  authority  to  make,  ordain, 
and  establish  all  manner  of  wholesome  and  reasonable  orders,  laws, 
statutes,  and  ordinances,  so  as  the  same  be  not  repugnant  or  con- 
trary to  the  constitution,  as  they  shall  judge  to  be  for  the  good  and 
welfare  of  the  commonwealth  and  of  the  subjects  of  the  same." 
BiGELOW,  C.  J.,  in  Clarke  v.  Cordis,  4  Allen  466,  472. 

"  In  examining  the  constitutionality  of  a  legislative  enactment,  we 
should  proceed  with  caution  and  diffidence.  The  power  of  declaring 
inoperative  and  void  a  statute  regularly  passed,  with  the  forms  and 
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by  the  authority  prescribed  by  the  constitution,  is  a  high  and  deli- 
cate, if  not  a  dangerous  power,  and  one  which  every  wise  court  will 
exercise  with  a  great  deference  for  the  decision  of  a  coordinate 
department  of  the  government.  Cases  may  exist  in  which  it  may 
become  the  duty  of  a  court,  even  of  a  jury,  and  perhaps  other  public 
officers,  to  regard  a  statutory  enactment  as  nugatory.  But  they 
are  possible  and  extreme  cases,  which  will  rarely,  if  ever,  occur. 
Although  the  power  exist,  yet  in  my  opinion  it  should  never  be 
called  into  action  except  in  cases  of  clear  and  palpable  infringement 
of  the  constitution.  A  frequent  resort  to  it  by  public  functionaries 
would  produce  such  instability  and  uncertainty  in  our  laws  as  would 
be  productive  of  incalculable  mischief.  Such  variant  opinions  are 
entertained  of  different  clauses  of  the  constitution  and  their  applica- 
tion, that  a  statute  which  one  would  enforce,  another  would  disre- 
gard, and  the  people  would  never  know  what  they  might  rely  upon 
as  the  law  of  the  land.  The  court  therefore,  from  its  respect  for  the 
legislature,  the  immediate  representation  of  that  sovereign  power 
whose  will  created  and  can  at  pleasure  change  the  constitution  itself, 
will  ever  strive  to  sustain  and  not  annul  its  expressed  determination. 
And  whenever  a  statute  will  admit  of  a  construction  consistent  with 
the  constitution,  it  is  our  duty  to  adopt  it,  although  not  the  most 
natural  one,  ut  res  magis  valeat  quam  pereat.  If  a  part  of  a  statute 
be  at  variance  with  the  constitution,  it  forms  no  objection  to  the 
validity  of  the  residue."  Morton,  J,,  in  dissenting  opinion  in  Com- 
monwealth V.  Kneeland,  20  Pick.  206,  227. 

"  So  much  respect  is  due  to  any  legislative  act,  solemnly  passed 
and  admitted  to  the  statute  book,  that  a  court  of  law,  which  may  be 
called  upon  to  decide  its  validity,  will  presume  it  to  be  constitutional 
unless  the  contrary  clearly  appears  ;  so  that  in  any  case  of  the  kind, 
substantially  doubtful,  the  law  would  have  its  force.  The  legisla- 
ture is,  in  the  first  instance,  the  judge  of  its  own  constitutional 
powers,  and  it  is  only  when  manifest  assumption  of  authority,  or 
misapprehension  of  it,  shall  appear,  that  the  judicial  power  will  re- 
fuse to  exercise  it.  Whenever  such  a  case  happens,  it  is  among  the 
most  important  duties  of  the  judicial  power  to  declare  the  invalidity 
of  an  act  so  passed."  Parker,  C.  J.,  in  Adams  v.  Howe,  14  Mass.  340, 
345.  See  also,  to  the  same  effect,  opinion  of  Bigelow,  C.  J.,  in 
Talbot  V.  Hudson,  16  Gray  417,  422,  429,  and  opinion  of  Devens, 
J.,  in  Northampton  v.  County  Commissioners,  145  Mass.  108,  109. 

"  After  so  long  a  practical  construction  by  the  legislature  and  the 
courts,  and  after  so  widely  extended  an  acquiescence  by  parties 
whose  ■  estates  or  interests  therein  are  directly  affected,  it  would 
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require  a  clear  case  to  justify  us  in  setting  aside  such  a  statute  as 
unconstitutional,  even  if  it  be  true,  as  it  certainly  is,  that  no  usage 
for  any  course  of  years,  nor  any  number  of  legislative  or  judicial 
decisions,  will  sanction  a  violation  of  fundamental  law  clearly  ex- 
pressed or  necessarily  understood."  Devens,  J.,  in  Pierce  v.  Drew, 
136  Mass.  75,  79. 


PART   THE   FIRST. 


A   DECLARATION   OF   THE   RIGHTS   OF  THE   INHABITANTS 
OF   THE   COMMONWEALTH   OF   MASSACHUSETTS. 

The  Declaration  of  Rights  "  was  intended  as  a  general  declara- 
tion of  the  great,  fixed,  and  fundamental  principles  of  reason  and 
right  which  underlie  our  system  of  government  and  are  the  safe- 
guards of  liberty.  It  declares  general  principles  which  are  to  guide 
all  departments  of  the  government  in  their  respective  duties  of 
making,  executing,  and  interpreting  laws  ;  but  it  does  not  purport 
to  lay  down  specific  rules  of  action,  or  to  exactly  define  the  extent 
and  limitations  of  the  powers  of  each  department.  For  these  we 
must  look  to  the  other  part  of  the  Constitution,  'the  Frame  of 
Government.'  And  when  we  find  that  the  general  statements  of 
the  Declaration  of  Rights  are  qualified  and  limited  by  more  specific 
provisions  upon  the  same  subject  in  the  Frame  of  Government,  the 
latter  must  control  and  govern."  Morton,  C.  J.,  in  Commonwealth 
V.  Harriman,  134  Mass.  314,  325. 

Article  1.  Judge  Morton  in  speaking,  in  his  dissenting  opinion 
in  Commonwealth  v.  Kneeland,  20  Pick.  206,  230,  of  this  article, 
which  he  calls  "  the  corner  stone  of  the  Constitution,"  says  :  "  No 
rational  man  can  suppose  that  the  legislature  is  restrained  from 
determining  for  what  deeds,  property,  liberty,  and  even  life,  shall  be 
forfeited.  It  cannot  for  a  moment  be  doubted  that  the  legislature 
has  the  general  power,  in  their  wisdom  and  discretion,  to  determine 
what  acts  shall  be  deemed  crimes,  and  to  prescribe  for  them  such 
punishment  as  they  may  judge  proper,  either  by  fine,  by  imprison- 
ment, or  by  the  taking  of  life." 

Article  2.  The  rejection  of  a  witness  as  incompetent  by  reason  of 
his  disbelief  in  the  existence  of  a  God  is  not  a  violation  of  this  article, 
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and  Judge  Wilde,  in  delivering  the  opinion  of  the  court  in  the  case 
in  which  the  question  arose,  says  :  "  This  article  has  no  reference 
to  atheists  and  to  their  competency  as  witnesses.  It  was  intended 
to  prevent  persecution  by  punishing  any  one  for  religious  opinions, 
however  erroneous  they  might  be.  But  an  atheist  is  without  any 
religion,  true  or  false.  The  disbelief  in  the  existence  of  any  God  is 
not  a  religious,  but  an  anti-religious  sentiment.  If,  however,  it 
were  otherwise,  the  rejection  of  a  witness  for  such  a  disbelief  or 
sentiment,  as  incompetent,  would  be  no  violation  of  this  article  of 
the  constitution.  It  is  not  within  its  words  or  meaning.  It  would 
not  hurt,  molest,  or  restrain  him  in  his  person,  liberty,  or  estate." 
Thurston  v.  Whitney,  2  Gush.  104,  110. 

Nor  is  this  article  violated  by  an  order  of  the  school-committee 
of  a  town,  requiring  that  the  schools  shall  be  opened  each  morning 
with  reading  from  the  Bible  and  prayer,  and  that  during  the  prayer 
each  scholar  shall  bow  his  head,  unless  his  parents  should  request 
that  he  be  excused  from  doing  so.  Chief  Justice  Bigelow,  in  deliv- 
ering the  opinion,  says  :  "  We  do  not  mean  to  say  that  it  would  be 
competent  for  a  school  committee  to  pass  an  order  or  regulation 
requiring  pupils  to  conform  to  any  religious  rite  or  observance,  or  to 
go  through  with  any  religious  forms  or  ceremonies  which  were  in- 
consistent with  or  contrary  to  their  religious  convictions  or  con- 
scientious scruples.  Such  a  requisition  would  be  a  violation  of  the 
spirit  of  the  clause  in  the  constitution,  part  1,  article  2,  which  pro- 
vides that  no  one  shall  be  hurt  or  molested  in  his  person,  liberty,  or 
estate  for  worshipping  God  in  the  manner  and  season  most  agreeable 
to  the  dictates  of  his  own  conscience.  .  .  .  But  we  are  unable  to  see 
that  the  regulation  with  which  the  plaintiff  was  required  to  comply 
can  be  justly  said  to  fall  within  this  category.  In  the  first  place,  it 
did  not  prescribe  an  act  which  was  necessarily  one  of  devotion  or 
religious  ceremony.  It  went  no  further  than  to  require  the  observ- 
ance of  quiet  and  decorum  during  the  religious  service  with  which 
the  school  was  opened.  It  did  not  compel  a  pupil  to  join  in  the 
prayer,  but  only  to  assume  an  attitude  which  was  calculated  to  pre- 
vent interruption  by  avoiding  all  communication  with  others  during 
the  service.  In  the  next  place,  the  regulation  did  not  require  a 
pupil  to  comply  with  that  part  of  it  prescribing  the  position  of  the 
head  during  prayer,  if  the  parent  requested  a  child  to  be  excused 
from  it."     Spiller  v.  Woburn,  12  Allen  127,  129. 

In  Commonwealth  v.  Kneeland,  20  Pick.  206,  it  was  held  that  this 
article  was  not  violated  by  a  statute  punishing  any  person  who  should 
"  wilfully  blaspheme  the  holy  name  of  God,  by  denying,  cursing,  or 
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contumeliously  reproaching  God,  his  creation,  government,  or  final 
judgment  of  the  world."  St.  1782,  c.  8,  substantially  re-enacted  in 
Pub.  St.  c.  207,  §  19.  Chief  Justice  Shaw,  in  delivering  the  opinion 
in  this  case,  said  (p.  220)  :  "  In  order  to  ascertain  whether  the  stat- 
ute against  blasphemy  is  contrary  to  the  letter  or  to  the  spirit  of 
this  constitutional  article,  it  is  necessary  to  ascertain  what  the  stat- 
ute in  fact  prohibits,  and  then  see  whether  the  act  tlius  prohibited  is 
one  which  the  article  allows.  For  this  purpose  it  is  necessary  again 
to  recur  to  what  has  been  already  stated  to  be  the  legal  effect  of  the 
statute.  It  makes  it  penal  wilfully  to  blaspheme  the  holy  name  of 
God,  &c.  The  word  '  wilfully,'  in  the  ordinary  sense  in  which  it  is 
used  in  statutes,  means  not  merely  'voluntarily,'  but  with  a  bad 
purpose,  and  in  this  statute  must  be  construed  to  imply  an  intended 
design  to  calumniate  and  disparage  the  Supreme  Being,  and  to 
destroy  the  veneration  due  to  him.  It  does  not  proliibit  the  fullest 
inquiry  and  the  freest  discussion  for  all  honest  and  fair  purposes, 
one  of  which  is  the  discovery  of  truth.  It  admits  the  freest  inquiry, 
when  the  real  purpose  is  the  discovery  of  truth,  to  whatever  result 
such  inquiries  may  lead.  It  does  not  prevent  the  simple  and  sincere 
avowal  of  a  disbelief  in  the  existence  and  attributes  of  a  supreme, 
intelligent  being,  upon  suitable  and  proper  occasions.  And  many 
such  occasions  may  exist ;  as  where  a  man  is  called  as  a  witness  in 
a  court  of  justice  and  questioned  upon  his  belief,  he  is  not  only 
permitted,  but  bound  by  every  consideration  of  moral  honesty,  to 
avow  his  unbelief,  if  it  exist.  He  may  do  it  inadvertently  in  the 
heat  of  debate,  or  he  may  avow  it  confidentially  to  a  friend,  in  the 
hope  of  gaining  new  light  on  the  subject,  even  perhaps  whilst  he 
regrets  his  unbelief ;  or  he  may  announce  his  doubts  publicly,  with 
the  honest  purpose  of  eliciting  a  more  general  and  thorough  inquiry 
by  public  discussion,  the  true  and  honest  purpose  being  the  discovery 
and  diffusion  of  truth.  None  of  these  constitute  the  wilful  blasphemy 
prohibited  by  this  statute. 

"  Taking  this  to  be  the  true  meaning,  intent,  and  construction  of 
this  statute,  the  court  are  of  opinion  that  it  is  not  repugnant  to  the 
second  article  of  the  Declaration  of  Rights.  That  article  is  to  be 
expounded  with  reference  to  every  other  clause  and  provision  of  the 
constitution,  and  to  its  whole  spirit  and  character  as  a  system  of 
government,  to  be  gathered  from  all  its  constituent  parts,  and  from 
the  existing  laws,  the  known  prevailing  principles,  and  other  circum- 
stances of  the  times  in  which  it  was  made  and  adopted.  Its  object 
was  to  secure  the  utmost  possible  latitude  of  toleration  for  every 
species  of  religious  sentiment,  and  for  the  avowal  or  profession  of 
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every  species  of  religious  opinion.  But  taking  it  in  connection  with 
other  parts  of  the  constitution,  and  especially  with  the  third  article, 
which  is  too  familiar  to  need  citation,  it  is  impossible  to  believe  that 
the  authors  of  this  article  intended  to  prohibit  the  legislature  from 
re-enacting  a  law  which  had  been  in  force  from  the  first  settlement 
of  the  country,  a  law  thought  essential  to  preserve  the  sanction  of 
oaths,  prescribed  and  required  in  every  clause  almost  of  the  consti- 
tution, and  which  had  hitherto  been  deemed  essential  to  the  peace 
and  safety  of  society.  The  question  is  not,  whether  the  makers  of 
the  constitution  were  right  in  this  belief,  or  whether,  if  the  constitu- 
tion were  now  to  be  made,  it  would  be  wise  to  enlarge  or  restrict  the 
powers  of  the  legislature  in  this  behalf ;  but  if  from  the  article  as  it 
stands,  taken  in  connection  with  the  whole  constitution,  it  cannot  be 
clearly  inferred  that  it  was  their  intention  to  repeal  the  laws  against 
blasphemy,  and  prohibit  the  legislature  from  re-enacting  them,  then 
it  cannot  be  maintained  that  this  act  of  the  legislature  is  unconstitu- 
tional and  void.  But  understanding  the  statute  against  blasphemy 
as  we  do,  and  as  we  have  already  explained  it,  that  it  is  not  intended 
to  prevent  or  restrain  the  formation  of  any  opinions  or  the  profes- 
sion of  any  religious  sentiments  whatever,  but  to  restrain  and  punish 
acts  which  have  a  tendency  to  disturb  the  public  peace,  it  is  not 
repugnant  to,  but  entirely  consistent  with  this  second  article  of  the 
Declaration  of  Rights."  See  also  the  remarks  of  Judge  Morton 
relative  to  this  article  in  his  dissenting  opinion  in  this  case  (p.  233). 
As  to  the  general  purpose  and  effect  of  this  article,  see  Adams 
V.  Howe,  14  Mass.  340,  346.  —  Thaxter  v.  Jones,  4  Mass.  570,  572. 

Aeticle  3.  As  to  who  were  "  public  teachers  "  within  the  meaning 
of  this  article  of  the  Bill  of  Rights,  see  Baker  v.  Fales,  16  Mass. 
509.  —  Barnes  v.  First  Parish  in  Falmouth,  6  Mass.  401.  —  Adams 
V.  Howe,  14  Mass.  340,  349.  —  Kendall  v.  Kingston,  5  Mass.  524.  — 
Sanger  v.  Third  Parish  in  Roxbury,  8  Mass.  265. — Washburn  v. 
Fourth  Parish  in  West  Springfield,  1  Mass.  32.  —  Turner  v.  Second 
Precinct  in  Brookfield,  7  Mass.  60. — Lovell  v.  Parish  of  Byfield, 
7  Mass.  230,  232. 

Third  paragraph.     See  Baker  v.  Fales,  16  Mass.  487,  508. 

Fifth  paragraph.  "  Shakers  are,  within  the  meaning  of  the  con- 
stitution, a  sect  or  denomination  of  Christians."  Hubbard,  J.,  in 
Lawrence  v.  Fletcher,  8  Met.  153,  162. 

,  Article  6.     It  has  been  held  that  a  statute  (St.  1818,  c.  113) 
Which  provided  that  no  person  practising  physic  or  surgery  should 
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be  entitled  to  the  benefit  of  law  for  the  recovery  of  any  fee  for 
his  professional  services,  unless  he  had  previously  been  licensed  by 
the  Massachusetts  Medical  Society,  or  been  graduated  a  doctor  in 
medicine  in  Harvard  University,  was  not  to  be  deemed  to  confer 
"  exclusive  privileges "  contrary  to  the  provisions  of  this  article. 
The  court  (Shaw,  C.  J.,  delivering  the  opinion)  say  :  "  Many  legis- 
lative acts  have  a  direct  effect  to  confer  on  persons  and  sections  of 
country  very  important  advantages,  such  as  those  establishing  roads, 
bridges,  ports,  and  very  many  others,  which  have  an  immediate  effect 
to  enhance  the  value  of  real  estate,  to  encourage  particular  branches 
of  trade,  and  in  various  ways  to  confer  valuable  privileges.  But 
when  this  is  indirect  and  incidental,  and  not  one  of  the  purposes 
of  the  act,  it  cannot  be  considered  as  a  violation  of  this  article  of  the 
Bill  of  Rights."     Hewitt  v.  Charier,  16  Pick.  353,  355. 

A  similar  decision  was  made  relative  to  a  statute  which  provided 
that  in  prosecutions  for  breaches  of  by-laws  of  the  city  of  Boston, 
it  should  not  be  necessary  to  set  forth  the  by-law  at  large  in  the 
complaint.     Commonwealth  v,   Worcester,  3  Pick.  462,  473. 

Article  9.  As  to  the  meaning  of  the  word  "  inhabitants  "  in  this 
article,  see  Opinion  of  Justices,  122  Mass.  594,  596. 

Article  10.  "  Each  individual  of  the  society  has  a  right  to  he  pro- 
tected hy  it  in  the  enjoyment  of  his  life,  liberty,  and  property,  accord- 
ing  to  standing  lawsT  This  does  not  render  unconstitutional  acts 
of  special  legislation,  such  as  a  resolve  authorizing  the  sale  of  a  par- 
ticular parcel  of  real  estate  belonging  to  a  person  under  guardianship 
as  a  minor  or  non  compos  mentis.  Davison  v.  Johonnot,  7  Met.  388, 
392.  —  Rice  v.  Parkman,  16  Mass.  326.  — -  Clarke  v.  Cordis,  4  Allen 
466,474.  Or  a  statute  requiring  a  particular  bridge  to  be  laid  out  as 
a  highway.  Haverhill  Bridge  Proprietors  v.  County  Commissioners, 
103Mass.  120, 124. 

But  a  resolve  of  the  legislature,  which  suspended  in  favor  of  an 
individual  the  operation  of  a  general  statute  of  limitation,  has  been 
held  to  be  in  violation  of  this  constitutional  provision.  Holden 
V.  James,  11  Mass.  396,  402,  404. 

"  No  part  of  the  property  of  any  individual  can,  with  justice,  he 
taken  from  him^^  ^c.  As  to  the  general  power  of  the  legislature 
to  take  private  property  for  public  uses,  see  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  344.  — Baker  v.  Boston,  12  Pick.  184.— Boston 
and  Roxbury  Mill  Corp.  v.  Newman,  12  Pick.  467 — Wellington  et  al.. 
Petitioners,  16  Pick.  87.  —  Boston  Water  Power  Co.  v.  Boston  k 
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Worcester  R.  R.,  23  Pick.  360.— Winslow  v.  Gifford,  6  Gush.  327.— 
Gentral  Bridge  Go.  v.  Lowell,  4  Gray  474.  —  Brigham  v.  Edwards, 
7  Gray  359,  363.  —  Old  Gol.  &  Fall  River  R.  R.  v.  County  of  Ply- 
mouth, 14  Gray  155,  161.  —  Morse  v.  Stocker,  1  Alleu  150.  — 
Eastern  R.  R.  v.  Boston  &  Maine  R.  R.,  Ill  Mass.  125,  130.  — Lowell 
V.  Boston,  111  Mass.  454,  463.  —  Rawson  v.  Spencer,  113  Mass. 
40,  45.  —  Bancroft  v.  Cambridge,  126  Mass.  438,  441.  —  Forster  v. 
Forster,  129  Mass.  559, 561.  — Howes  v.  Grush,  131  Mass.  207, 212.— 
Wilkins  v.  Jewett,  139  Mass.  29,  30.— Tyler  v.  Hudson,  147  Mass. 
609,  612. 

"  Applied  to  public  uses."  "  It  has  never  been  deemed  essential  that 
the  entire  community,  or  any  considerable  portion  of  it,  should  di- 
rectly enjoy  or  participate  in  an  improvement  or  enterprise,  in 
order  to  constitute  a  public  use,  within  the  true  meaning  of  these 
words  as  used  in  the  constitution.  Such  an  interpretation  would 
greatly  narrow  and  cripple  the  authority  of  the  legislature,  so  as  to 
deprive  it  of  the  power  of  exerting  a  material  and  beneficial  influ- 
ence on  the  welfare  and  prosperity  of  the  State.  In  a  broad  and 
comprehensive  view,  such  as  has  been  heretofore  taken  of  the  con- 
struction of  this  clause  of  the  Declaration  of  Rights,  everything 
which  tends  to  enlarge  the  resources,  increase  the  industrial  ener- 
gies, and  promote  the  productive  power  of  any  considerable  number 
of  the  inhabitants  of  a  section  of  the  State,  or  which  leads  to  the 
growth  of  towns  and  the  creation  of  new  sources  for  the  employ- 
ment of  private  capital  and  labor,  indirectly  contributes  to  the  general 
welfare  and  to  the  prosperity  of  the  whole  community."  Bigelow. 
C.  J.,  in  Talbot  v.  Hudson,  16  Gray  417,  425.  In  this  case  it  was 
held  that  an  act  requiring  the  removal  of  certain  dams  belonging 
to  individuals,  in  order  to  relieve  a  large  extent  of  meadows  from 
flowage  and  thereby  to  render  the  land  available  for  agricultural 
purposes,  was  to  be  deemed  to  have  been  intended  to  promote 
public  uses  by  promoting  "  the  agricultural  interests  of  a  large 
territory." 

In  Denham  v.  County  Commissioners,  108  Mass.  202,  it  was  held 
that  a  general  statute,  which  authorized  the  laying  out  of  a  public 
way  to  give  access  to  the  house  of  an  individual,  who  was  so  far  the 
only  person  benefited  by  the  laying  out  that  he  was  required  to  pay 
all  the  damages  to  the  owners  of  the  land  taken  for  the  way,  was  not 
unconstitutional  as  authorizing  the  taking  of  private  property  for 
other  than  public  uses. 

As  to  what  are  to  be  deemed  to  be  "  public  uses,"  see  also  Boston 
&  Roxbury  Mill  Corp.  v.  Newman,  12  Pick.  407.  —  Pierce  v.  Drew, 
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136  Mass.  75,  77.  —  Mead  v,  Acton,  139  Mass.  341,  343.  —Also  note 
as  to  the  meaning  of  "  public  exigencies,"  below. 

"  Or  that  of  the  representative  body  of  the  peopled  As  to  the 
power  of  the  legislature  to  delegate  its  power  in  this  respect,  see 
Rice  V.  Parkman,  16  Mass.  326.  —  Bart  v.  Merchants'  Ins.  Co.,  106 
Mass.  356,  362.  — Martin  v.  Witherspoon,  135  Mass.  175,  178. 

"  And  whenever  the  public  exigencies  require  that  the  property  of 
any  individual  should  be  appropriated  to  public  uses,  he  shall  receive 
a  reasonable  compensation  therefor.'^ 

It  has  been  held  that  the  taking  of  land  for  a  highway,  which  was 
laid  out  solely  to  give  the  public  access  to  pleasing  natural  scenery, 
might  be  deemed  to  have  been  required  by  the  "  public  exigencies" 
within  the  meaning  of  this  clause  of  the  constitution.  Higginson  v. 
Nahant,  11  Allen  530,  536. 

In  a  case  which  involved  the  constitutionality  of  an  act  requiring 
the  removal  of  certain  dams,  which  caused  a  large  extent  of  meadows 
to  be  overflowed,  it  was  said  by  Bigelow,  C.  J.,  that  if  the  court  could 
ascertain  any  public  interest  or  benefit  that  would  be  likely  to  accrue 
from  the  operation  of  the  statute,  "  then  we  are  bound  to  suppose 
that  the  act  was  passed  in  order  to  effect  it.  We  are  not  to  judge 
of  the  wisdom  or  expediency  of  exercising  the  power  to  accomplish 
the  object.  The  legislature  are  the  sole  and  exclusive  judges  whether 
the  exigency  exists  which  calls  on  them  to  exercise  their  authority 
to  take  private  property^  Talbot  v.  Hudson,  16  Gray  417,  424. 
See  also  Holt  v.  Somerville,  127  Mass.  408,  410. 

As  to  what  is  meant  by  "  public  exigencies,"  see  also  Dorgan  v. 
Boston,  12  Allen  223,  230.  — Dingley  v.  Boston,  100  Mass.  544,560.— 
Haverhill  Bridge  Proprietors  v.  County  Commissioners,  103  Mass. 
120, 124.  — Gardner  v.  Brookline,  127  Mass.  358, 363.  See  also  note 
as  to  meaning  of  "  public  uses,"  above. 

The  provision  for  compensation  has  been  held  to  be  sufficient 
where  the  statute  provided  that  the  parties  injured  should  be  paid 
out  of  the  treasury  of  the  Commonwealth,  and  authorized  the  gov- 
ernor to  draw  his  warrant  for  the  amount  thereof.  It  was  objected 
in  this  case  that  no  process  was  provided  by  which  the  payment 
could  be  secured  and  enforced,  but  the  court  say,  in  answer  to  this 
objection,  that  "  no  such  provision  is  necessary  in  cases  where  the 
power  of  eminent  domain  is  exercised  immediately  by  the  State 
itself  in  pursuance  of  a  statute  which  enacts  that  compensation  is 
to  be  made  by  a  warrant  drawn  by  the  governor  of  the  Common- 
wealth upon  the  public  treasury.  We  are  bound  to  presume  that 
the  chief  magistrate  of  the  State  will  perform  his  duty  by  drawing 
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his  warrant  in  conformity  with  the  requirements  of  law,  and  that 
payment  of  a  public  debt  thus  created  will  be  duly  made  in  like 
manner  as  all  public  dues  and  liabilities  are  paid  out  of  the  treasury 
of  the  State.  .  .  .  The  presumption  of  law  is  that  the  State  will 
keep  its  faith  inviolate  and  honestly  fulfil  all  its  obligations."  Tal- 
bot V.  Hudson,  16  Gray  417,  431. 

As  to  what  is  a  sufficient  provision  for  compensation,  see  also 
Connecticut  River  R.  R.  v.  County  Commissioners,  127  Mass.  50, 
52.  —  Holt  V.  Somerville,  127  Mass.  408,  413.  — Bigelow  v.  Union 
Freight  R.  R.,  137  Mass.  478,  480.  —  Brickett  v.  Haverhill  Aqueduct 
Co.,  142  Mass.  394,  396.  —  Woodbury  v.  Marblehead  Water  Co., 
145  Mass.  509,  511. 

'^  The  omission  to  make  due  compensation  for  private  property  or 
rights  appropriated  by  authority  of  the  legislature  to  the  public  use 
can  be  taken  advantage  of  by  the  owner  only,  and,  if  he  once  assents 
to  the  taking,  cannot  afterwards  be  availed  of  by  himself  or  those 
claiming  under  him."  Gray,  J.,  in  Haskell  v.  New  Bedford,  108 
Mass.  209,  214. 

This  article  does  not  require  compensation  to  be  given  for  an 
indirect  or  consequential  damage  or  expense  resulting  from  the 
right  use  of  property  already  belonging  to  the  public.  Callender  v. 
Marsh,  1  Pick.  418.  —  Pierce  v.  Drew,  136  Mass.  75,  82. 

Article  12.  "  No  subject  shall  he  held  to  answer  for  any  crimes  or 
offence  until  the  same  is  fully  and  plainly,  substantially,  and  formally^ 
described  to  him.^^  See  Fisher  y.  McGirr,  1  Gray  1. — Commonwealth 
V.  Lang,  10  Gray  11.  —  Commonwealth  v.  Gardner,  11  Gray  438, 
445. —  Commonwealth  v.  Walton,  11  Allen  238,  241.—  Randall,  Pet., 
11  Allen  473, 479.—  Green  v.  Commonwealth,  12  Allen  155, 170.  — 
Commonwealth  v.  Hall,  97  Mass.  570,  573.  —  Stockwell  v.  Silloway, 
100  Mass.  287,  295.  —  Commonwealth  v.  Bennett,  118  Mass.  443, 
452.  —  Frost's  Case,  127  Mass.  550,  554.  —  Commonwealth  v.  Chio- 
varo,  129  Mass.  489,495.  —  Commonwealth  v.  Harrington,  130  Mass. 
35.  —  Commonwealth  v.  Freelove,  150  Mass.  66. 

"  Or  be  com2')elled  to  accuse  or  furnish  evidence  against  himself .^^ 
See  Keith  v.  Wombwell,  8  Pick.  211. —  Bull  v.  Loveland,  10  Pick. 
9.  _  Commonwealth  v.  Farmers  and  Mechanics  Bank,  21  Pick.  542, 
554.  _  Commonwealth  v.  Dana,  2  Met.  329,  337.  —  Sawin  v,  Martin, 
11  Allen  439,  441.— Emery's  Case,  107  Mass.  172, 180.— Common- 
wealth V.  Carter,  132  Mass.  12,  14. 

"  To  meet  the  witnesses  against  him  face  to  faceP  See  Common- 
wealth.  V.  Richards,  18  Pick.  434.—  Commonwealth  v.  Carey,  12 
Cush.  246. 
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"  To  he  fully  heard  in  his  defence  hy  himself  or  his  counsel,  at  his 
election."     See  Conant  v.  Burnham,  133  Mass.  503,  50G. 

^'•Deprived  of  his  property,  immunities,  or  privileges.'''  See  Com- 
monwealth V.  Kinsley,  133  Mass.  578,  579. 

"  But  hy  the  judgment  of  his  peers  or  the  law  of  the  land."  See 
Jones  V.  Robbins,  8  Gray  329,  312.  — Denny  v.  Mattoon,  2  Allen  361, 
381.— Randall,  Pet.,  11  Allen  473,  479.  — Commonwealth  v.  Whitney, 
108  Mass.  5,  6.  —  Whitcomb's  Case,  120  Mass.  118,  120.  —Nolan's 
Case,  122  Mass.  330,  332.  — Chapin  v.  Worcester,  124  Mass.  464, 
468.  — Farnham  u.  Pierce,  141  Mass.  203.  —  Carleton  v.  Rugg,  149 
Mass.  550,  553,  561.  —  Commonwealth  v.  Brown,  150  Mass.  334, 
338,  342. 

'■'■And  the  legislature  shall  not  make  any  law  that  shall  suhject  any 
person  to  a  capital  or  infamous  punishment,  excepting  for  the  govern- 
ment of  the  army  and  navy,  without  trial  hy  jury^  See  Jones  v. 
Robbins,  8  Gray  329,  347,  371.  — Commonwealth  v.  Dorsey,  103 
Mass.  412,  418.  —  Kennedy's  Case,  135  Mass.  48,  52. 

Article  13.  See  Commonwealth  v.  Parker,  2  Pick.  550.  —  Com- 
monwealth V.  Holt,  121  Mass.  61,  62. 

Article  14.  "  Every  suhject  has  a  right  to  he  secure  from  all  unrea- 
sonahle  searches  and  seizures  of  his  person,  his  houses,  his  papers,  and 
all  his  possessions."  See  Commonwealth  v.  Dana,  2  Met.  329,  334. — 
Commonwealth  v.  Certain  Lottery  Tickets,  5  Cush.  369,  370. —  Com- 
monwealth V.  McGirr,  1  Gray  1.  — Robinson  v.  Richardson,  13  Gray 
454. — Blair  v.  Forehand,  100  Mass.  136,  139.  — Commonwealth  v. 
Ducey,  126  Mass.  269,  273.  —  Commonwealth  v.  Carter,  132  Mass. 
12, 14. 

"  Be  not  accompanied  with  a  special  designation  of  the  persons  or 
ohjects  of  search,  arrest,  or  seizure."  See  Commonw^ealth  v.  McGirr, 
1  Gray  1.  —  Commonwealth  v.  Crotty,  10  Allen  403,  404. 

"  No  ivarrant  ought  to  he  issued  hut  in  cases  and  with  all  the  for- 
malities prescrihed  hy  the  laws."  See  Commonwealth  v.  Certain  Lot- 
tery Tickets,  5  Cush.  369,  370. 

Article  15.  "7w  all  controversies  concerning  property."  See 
Carleton  v.  Rugg,  149  Mass.  550,  560. 

"  Except  in  cases  in  which  it  has  hitherto  heen  otherivays  used  and 
^practised"  See  Mountfort  v. Hall,  1  Mass.  442, 457. — Charles  River 
Bridge  v.  Warren  Bridge,  7  Pick.  344.  —  O'Neil  v.  Glover,  5  Gray  144, 
160.  — Hamilton  Mut.  Ins.  Co.  t;.  Parker,  11  Allen  574,  577.  — Stock- 
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bridge  Iron  Co.  v.  Hudson  Iron  Co.,  102  Mass.  45,  47. —  Howe  v. 
Cambridge,  114  Mass.  388,  390.  — Bigelow  v.  Bigelow,  120  Mass. 
320,  321.  —  Davis  v.  Davis,  123  Mass.  590,  593.  —  Kempton  v.  Saun- 
ders, 130  Mass.  236,  238.  —  Grace  v.  Newton  Board  of  Health,  135 
Mass.  490,  494.  —Dole  v.  Wooldredge,  142  Mass.  161,  169. 

"  The  parties  have  a  right  to  a  trial  hy  juryT  See  Mountfort  v. 
Hall,  1  Mass.  442,  447,  457.— Bond  v.  Bond,  2  Pick.  382,  385.— 
Hapgood  V.  Doherty,  8  Gray  373,  374.  —  Holmes  v.  Hunt,  122  Mass. 
505,  516.  — Sawyer  v.  State  Board  of  Health,  125  Mass.  182, 188.— 
O'Loughlin  v.  Bird,  128  Mass.  600,  602.— Foster  v.  Morse,  132  Mass. 
354.  — Powers  v.  Raymond,  137  Mass.  483,  485,  486.— Parker  v. 
Nickerson,  137  Mass.  487,  492.  —Dole  v.  Wooldredge,  142  Mass.  161, 
179.  —  Merchants'  Nat.  Bank  v.  Moulton,  143  Mass.  543,  544.  — 
Blanchard  v.  Cooke,  147  Mass.  215,  222. 

Article  16.     See  Commonwealth  v.  Kneeland,  20  Pick.  206,  219, 

228. 

Article  17.     See  Ela  v.  Smith,  5  Gray  121, 140. 

Article  20.  Notwithstanding  this  article  the  legislature  cannot 
suspend  in  favor  of  individuals  the  operation  of  a  general  law. 
Holden  v.  James,  11  Mass.  396,  404.  But  see  Rice  v.  Parkman,  16 
Mass.  326,  331,  332. 

Article  23.     See  Lowell  v.  Oliver,  8  Allen  247,  252. 

Article  24.  See  Dolan  v.  Thomas,  10  Allen  421,  424.  —  Flaherty 
V.  Thomas,  10  Allen  428,  434. 

Article  26.  See  Commonwealth  v.  Hitchings,  5  Gray  482, 486.  — 
Commonwealth  v.  Pomeroy,  5  Gray  486. 

Article  29.  "  It  is  the  right  of  every  citizen  to  he  tried  hy  judges 
as  free  ^  impartial.,  and  independent  as  the  lot  of  humanity  will  admit" 
See  Commonwealth  W.Worcester,  3  Pick.  461,471. — Commonwealth 
V.  Reed,  1  Gray  472.  — Commonwealth  v.  Hill,  4  Allen  591.  —  Crosby 
V.  Blanchard,  7  Allen  385.  —  Hall  v.  Thayer,  105  Mass.  219,  221.— 
Taylor  v.  County  Commissioners,  105  Mass.  225. 

Article  30.  This  article  does  not  prevent  the  legislature  from 
passing  an  act  or  resolve  authorizing  a  guardian  to  sell  his  ward's  real 
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estate  in  a  special  case,  although  the  general  power  in  such  cases 
has  been  delegated  to  the  courts.  See  Rice  v.  Parkman,  16  Mass. 
326, 329.  —  Davison  v.  Johonnot,  7  Met.  388,  392.  See  note  to  article 
10  of  the  Bill  of  Rights. 

Nor  does  it  prevent  a  person  from  holding  at  the  same  time  the 
two  offices  of  justice  of  the  peace  and  constable.  Commonwealth  v. 
Kirby,  2  Cush.  577,  579. 

But  it  does  prevent  the  legislature  from  requiring  the  justices  of 
the  Supreme  Court  to  appoint  supervisors  of  elections.  Case  of 
Supervisors  of  Elections,  114  Mass.  247,  249. 

As  to  the  distinction  between  legislative  and  judicial  powers,  see 
Denny  v.  Mattoon,  2  Allen  361,  377.  — Lowell  v.  Oliver,  8  Allen  247, 
253.  —  Salem  Turnpike  <fe  Chelsea  Bridge  Co.  v.  County  of  Essex,  100 
Mass.  282,  286.  —  Sparhawk  v.  Sparhawk,  116  Mass.  315,  317.— 
Forster  v.  Forster,  129  Mass.  559,  561.  —  Cambridge  v.  Boston,  130 
Mass.  357,  360.  —  Sawyer  v.  Davis,  136  Mass.  239,  244.  —  Spaulding 
V.  Nourse,  143  Mass.  490,  492. 


PART    THE    SECOND. 


CHAPTER  I. 

THE   LEGISLATIVE   POWER. 
Section  1.    The  General  Court. 

Article  2.  "  Until  it  shall  have  been  laid  before  the  governor  for 
his  revisaV  This  requirement  is  not  complied  with  by  sending  the 
bill  to  the  secretary  of  the  commonwealth.  It  must  be  laid  before 
the  governor  personally.     Opinion  of  Justices,  99  Mass.  636. 

"  ffe  shall  return  the  same,  together  with  his  objections  thereto  in 
loriting,  to  the  senate  or  house"  &c.  This  does  not  require  the  gov- 
ernor to  personally  return  a  bill  to  the  senate  or  house,  but  it  will 
be  a  sufficient  compliance  with  this  article  if  the  governor  delivers 
the  bill,  with  his  written  objections  thereto,  to  his  private  secretary, 
who,  in  accordance  with  his  orders,  delivers  the  bill  and  objections 
within  the  five  days,  —  and  such  delivery  will  be  good,  although  the 
governor  has,  before  the  time  of  the  actual  delivery,  left  the  com- 
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monwealth  and  remained  out  of  it  until  after  the  five  days  have 
expired.     Opinion  of  Justices,  135  Mass.  594. 

'■^  If  any  hill  or  resolve  shall  not  he  returned  hy  the  governor  within 
five  days  after  it  shall  have  heen  presented,  it  shall  have  the  force  of 
a  lawT  It  has  been  held  that,  under  this  clause,  if  the  general  court 
finally  adjourns  before  the  five  days  have  expired,  the  bill  not  having 
been  returned  by  the  governor  before  such  adjournment,  such  bill 
does  not  become  a  law.     Opinion  of  Justices,  3  Mass.  567. 

It  seems  that  the  "  five  days  "  here  referred  to  are  days  on  which 
the  general  court  is  actually  sitting.  Opinion  of  Justices,  3  Mass. 
567,  568. 

Article  3.  See  Dearborn  v.  Ames,  8  Gray  1,  13.  —  Russell  v. 
Howe,  12  Gray  147, 153.  —  Baker  v.  Fernald,  12  Gray  154. 

Article  4.  "  All  manner  of  wholesome  and  reasonahle  orders,  laws, 
statutes,  and  ordinances."  See  Clarke  v.  Hayes,  9  Gray  426,  428.  — 
Clarke  v.  Cordis,  4  Allen  466,  473.  —  Hingham  &  Quincy  Bridge  & 
Turnpike  Co.  v.  County  of  Norfolk,  6  Allen  353,  358.  — Dingiey  v. 
Boston,  100  Mass.  544,  557.  —  Commonwealth  v.  Bearse,  132  Mass. 
542,  547.  —  Pierce  v.  Drew,  136  Mass.  75,  88.  —  Sawyer  v.  Davis, 
136  Mass.  239,  241,  243,  246.  — Opinion  of  Justices,  138  Mass.  601, 
602.  —  Commonwealth  v.  Plaisted,  148  Mass.  375,  385. 

"  To  provide  hy  fixed  laws  for  the  naming  and  settling  all  civil 
officers."  See  Opinion  of  Justices,  138  Mass.  601,  602.  —  Opinion  of 
Justices,  115  Mass.  601. 

"  To  impose  and  levy  proportional  and  reasonahle  assessments, 
rates,  and  taxes."  See  Portland  Bank  v.  Apthorp,  12  Mass.  252, 
255.  —  Commonwealth  v.  People's  Five  Cents  Savings  Bank,  5  Allen 
428,  431.— Oliver  V.  Washington  Mills,  11  Allen  268.  — Dorgan  v. 
Boston,  12  Allen  223,  235,  238,  240.  —  Commonwealth  v.  Provident 
Inst,  for  Savings,  12  Allen  312,  313.  —  Merrick  v.  Amherst,  12  Allen 
500.  —  Springfield  v.  Gay,  12  Allen  612.  — Salem  Turnpike  &  Chelsea 
Bridge  Co.  v.  County  of  Essex,  100  Mass.  282,  285. — Providence  Inst, 
for  Savings  v.  Boston,  101  Mass.  575,  585.  —  Dow  v.  Wakefield,  103 
Mass.  267,  272.— Howe  v.  Cambridge,  114  Mass.  388,  391.  — Cheshire 
V.  County  Commissioners,  118  Mass.  386,  389. — Holt  v.  Somerville, 
127  Mass.  408,  413.  —  Connecticut  Ins.  Co.  v.  Commonwealth,  133 
Mass.  161,  162.  —  Gleason  v.  McKay,  134  Mass.  419,  424.  —  North- 
ampton V.  County  Commissioners,  145  Mass.  108,  109.  —  Opinion  of 
Justices,  150  Mass.  592,  594. 

"  Upon  all  the  inhahitants  of  and  persons  resident."  See  Wheeler 
V.  Wall,  6  Allen  558,  559. 

^^  And  estates  lying  within  the  said  commoni»ealth."      As  to  the 
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constitutionality  of  a  tax  upon  personal  property  lying  outside  of 
the  commonwealth,  see  Flanders  v.  Cross,  10  Cush.  511,  51G.  —  Ijcou- 
ard  V.  New  Bedford,  16  Gray  292.— Dwight  v.  Boston,  12  Allen 
316.  —  Bemis  v.  Boston,  14  Allen  366. 

"  To  impose  and  levy  reasonable  duties  and  excises^  See  Portland 
Bank  v.  Apthorp,  12  Mass.  252,  255.  —  Oliver  v.  Washington  Mills, 
11  Allen  268.  —  Commonwealth  v.  Lowell  Gas  Light  Co.,  12  Allen 
75,  77.  —  Commonwealth  v.  Hamilton  Manuf.  Co.,  12  Allen  298, 
300,  —  Commonwealth  v.  Provident  Inst,  for  Savings,  12  Allen  312.  — 
Commonwealth  v.  Gary  Improvement  Co.,  98  Mass.  19.  —  Connect- 
icut Ins.  Co.  V.  Commonwealth,  133  Mass.  161,  162.  —  Gleason  v. 
McKay,  134  Mass.  419,  424. 

"  Commodities"  See  Portland  Bank  v.  Apthorp,  12  Mass.  252, 
256.  —  Commonwealth  v.  Lancaster  Savings  Bank,  123  Mass.  493, 
495.  — Gleason  v.  McKay,  134  Mass.  419,  424. 

''  For  the  public  service  in  the  necessary  defeyice  and  support  of  the 
government  of  the  said  commonwealth,  a7id  the  protectio)i  and  jjres- 
ervation  of  the  subjects  thereof."  See  Lowell  v.  Oliver,  8  Allen 
247,  256. 

"  There  shall  be  a  valuation  of  estates  ivithin  the  commomvealth 
taken  anew  once  in  every  ten  years'"'  See  Opinion  of  Justices,  126 
Mass.  547.  —  Lowell  v.  Oliver,  8  Allen  247,  253. 

Section  II.     Senate. 

« 

Article  2.  First  paragraph.  "  Estate  of  the  value  of  sixty  pounds.'''' 
See  Bridge  v.  Lincoln,  14  Mass.  367,  372. 

"  And  to  remove  all  doubts  as  to  the  meaning  of  the  word  i^ihabitant" 
See  Blanchard  v.  Stevens,  5  Met.  298,  304. — Opinion  of  Justices, 
122  Mass.  594,  597. 

Third  paragraph.  For  the  origin  and  purpose  of  the  provisions 
contained  in  this  paragraph,  see  Opinion  of  Justices,  3  Mass.  568, 
570. 

Section  III.     House  of  Representatives. 

Article  2.  "  Rateable  polls."    See  Opinion  of  Justices,  7  Mass.  523. 

Article  10.  '■'■Disrespect  to  the  house  by  any  disorderly  or  con- 
tempttuous  behavior  in  its  presence."  See  Burnham  v.  Morrissey,  14 
Gray  226,  240. 

Article  7.  See  Opinion  of  Justices,  126  Mass.  547.  — Opinion  of 
Justices,  126  Mass.  557,  601. 

Article  11.  "  For  a  term  exceeding  thirty  days."  See  Burnham 
V.  Morrissey,  14  Gray  226. 

2 
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CHAPTER   II. 

EXECUTIVE   POWER. 
Section  I.     Governor. 

Article  3.  The  inhabitants  of  unincorporated  plantations  have 
been  held  not  to  be  entitled  to  vote  under  this  article.  Opinion  of 
Justices,  3  Mass.  568,  571. 

Article  8.  The  power  of  pardoning  conferred  by  this  article  "  is 
general,  and  extends  to  all  cases  except  convictions  by  the  senate  on 
impeachment.  This  exception  proves  the  comprehensive  nature  of 
the  power.  The  only  limitation  to  its  exercise  is  that  pardons  shall 
not  be  granted  before  conviction.  The  general  power  necessarily 
contains  in  it  a  lesser  power  of  remission  and  commutation.  If 
the  whole  offence  may  be  pardoned,  a  fortiori  a  part  of  the  punish- 
ment may  be  remitted,  or  the  sentence  commuted.  If  an  absolute 
pardon  may  be  granted,  of  course  a  conditional  one  may  be.  .  .  , 
The  power  of  the  executive  to  remit  a  part  of  a  sentence  is  unques- 
tioned. If  a  convict  be  sentenced  to  tine  and  imprisonment,  or  to 
solitary  imprisonment  and  confinement  to  hard  labor,  the  executive 
may  remit  the  one  kind  of  punishment  without  interrupting  the  ex- 
ecution of  the  other  part  of  the  sentence.  And  such  partial  remis- 
sion cannot  be  extended  beyond  the  limitations  fixed  to  it.  It  is  only 
a  full  pardon  of  the  offence  which  can  wipe  away  the  infamy  of  the 
conviction  and  restore  the  convict  to  his  civil  rights."  Morton,  J.,  in 
Perkins  v.  Stevens,  2-1  Pick.  277,  in  which  case  it  was  held  that, 
w^here  the  governor  and  council  had  "  remitted  "  to  a  convict  "  the 
residue  of  the  punishment  he  was  sentenced  to  endure,"  such  remis- 
sion did  not  have  the  effect  of  restoring  to  the  convict  his  compe- 
tency as  a  witness,  of  which,  under  the  laws  then  in  force,  his 
conviction  had  deprived  him. 

The  power  of  pardoning  "  includes  that  of  mitigating  the  sen- 
tence, as  by  diminishing  its  duration  where  imprisonment  has  been 
ordered,  or  by  commutation,  so  that  a  milder  punishment  is  inflicted. 
It  includes  also  the  right  to  grant  conditional  pardons,  either  to  take 
effect  upon  the  performance  of  some  precedent  condition,  or  to  be- 
come void  by  a  failure  to  comply  with  some  subsequent  condition. 
This  power  is  not  derived  from  legislation,  and  it  is  quite  clear  that, 
under  any  pretence  of  regulating  its  exercise,  the  executive  authority 
could  not  be  deprived  of  its  constitutional  rights  in  relation  thereto., 
but  provision  may  be  made  by  legislation  which  shall  render  the  ex- 
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ercise  of  such  a  power  convenient  and  efficient."  Devens,  J,,  in  Ken- 
nedy's Case,  135  Mass.  48,  51.  The  legislation  referred  to  in  this 
case  was  that  contained  in  Pub.  St.  c.  218,  §§  12-14,  relative  to  the 
granting  of  conditional  pardons. 

"  But  no  charter  of  pardon  granted  .  .  .  before  conviction^  See 
Commonwealth  v.  Lockwood,  109  Mass.  323,  325. 

Article  11.  '•'■Agreeably  to  the  acts  and  resolves  of  the  general 
court.'"     See  Opinion  of  Justices,  13  Allen  593. 

Section  II.     Lieutenant-Governor. 

Article  3.  As  to  the  powers  of  the  lieutenant-governor  under  this 
article,  in  the  absence  of  the  governor,  see  Opinion  of  Justices,  135 
Mass.  594. 


CHAPTER    III. 

JUDICIARY   POWER. 

Article  1.  The  power  of  removal  of  judges  by  address,  as  given 
in  this  article,  may  be  exercised  in  cases  of  misconduct  or  malad- 
ministration in  office,  as  well  as  in  other  cases,  although  in  the  cases 
named  another  remedy  is  provided  by  impeachment ;  and  an  address 
made  under  this  article  need  not  assign  any  reasons  for  the  removal 
which  is  asked  for.  Commonwealth  v.  Harriman,  134  Mass.  314, 
325,  328,  329. 

Article  2.  As  to  the  character  of  the  questions  upon  which  the 
legislature  may  ask  the  opinion  of  the  supreme  court  under  this 
article,  see  Opinion  of  Justices,  122  Mass.  600.  —  Opinion  of  Jus- 
tices, 126  Mass.  557,  561.  —  Opinion  of  Justices,  145  Mass.  587. 
592.  —  Opinion  of  Justices,  148  Mass.  623,  624.  —  Opinion  of  Jus- 
tices, 150  Mass.  598,  600. 

Article  3.  Justices  of  police  courts  are  not  justices  of  the  peace 
within  the  meaning  of  this  article.    Opinion  of  Justices,  3  Cush.  584. 

Article  4.     See  Russell  v.  Howe,  12  Gray  147. 

Article  5.  See  White  v.  White,  105  Mass.  325,  327.  — Sparhawk 
V.  Sparhawk,  116  Mass.  315,  317. 
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CHAPTER  V. 

Section  IL     The  Encouragement  of  Literature,  &c. 

"Ji  shall  he  the  duty  of  legislatures  and  magistrates  .  .  .  to  cherish 
the  interests  of  literature  and  the  sciences,''  <fcc.  See  Merrick  v.  Am- 
herst, 12  Allen  500,  503. 

"  Public  schools''     See  Jenkins  v.  Andover,  103  Mass.  94,  97. 


CHAPTER   VI. 

OATHS  AND  SUBSCRIPTIONS  ;  INCOMPATIBILITY  AND  EXCLUSION  FROM 
OFFICES  ;  PECUNIARY  QUALIFICATIONS  ;  COMMISSIONS  ;  WRITS  ;  CON- 
FIRMATION OF  LAWS  ;  HABEAS  CORPUS  ;  THE  ENACTING  STYLE  ;  CON- 
TINUANCE OP  officers;  provision  for  a  future  revisal  of  the 

CONSTITUTION,    &C. 

Article  2.  See  Fitchburg  R.  R.  v.  Grand  Junction  R.  R.  <fe  Depot 
Co.,  1  Allen  552.  —  Sullivan  Case,  Report  of  Contested  Elections, 
p.  39. 

Article  5.  A  party  who  might  avail  himself  of  a  violation  of  this 
article  may  waive  his  right  to  do  so.  Ripley  v.  Warren,  2  Pick. 
592.  —  Carpenter  v.  Aldrich,  3  Met.  58,  59. 

'■'•  By  the  clerk  of  such  court."  The  signing  of  a  writ,  in  the  ab- 
sence of  the  clerk,  by  an  assistant  clerk,  appointed  by  the  court 
under  legislative  authority,  is  not  in  violation  of  this  article.  Jacobs 
V.  Measures,  13  Gray  74. 

Article  6.  See  Commonwealth  v.  Leach,  1  Mass.  59. —  Common- 
wealth V.  Knowlton,  2  Mass.  530,  534.  —  Sackett  v.  Sackett,  8  Pick. 
309,  316.  — Going  v.  Emery,  16  Pick.  107,  115.  —  Commonwealth  v. 
Churchill,  2  Met.^  118,  123.  — Wilkins  v.  Jewett,  139  Mass.  29,  30.— 
Attorney-General  v.  Tarr,  148  Mass.  309,  321. 


ARTICLES   OF  AMENDMENT. 

Article  2.  As  to  the  general  purpose  and  effect  of  this  amend- 
ment to  the  constitution,  see  Hill  v.  Boston,  122  Mass.  344,  354. 

This  amendment  has  no  application  to  the  change  of  the  boun- 
daries of  a  city  or  to  the  annexation  of  an  entire  town  to  a  city  pre- 
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viouslj  existing.    Chandler  v.  Boston,  112  Mass.  200.  — Hill  v.  Boston, 
122  Mass.  344,  357. 

"  There  can  be  no  doubt  that  the  power  to  create,  change,  and 
destroy  municipal  corporations  is  in  the  legislature.  This  power  has 
been  so  long  and  so  frequently  exercised  upon  counties,  towns,  and 
school  districts,  in  dividing  them,  altering  their  boundary  lines,  in- 
creasing and  diminishing  their  powers,  and  in  abolisliiug  some  of 
them,  that  no  authorities  need  be  cited  on  this  point.  The  constitu- 
tion does  not  establish  these  corporations,  but  vests  in  the  legislature 
a  general  jurisdiction  over  the  subject  by  its  grant  of  power  to  make 
wholesome  laws  as  it  shall  judge  to  be  for  the  general  good  and 
welfare  of  the  commonwealth.  It  may  amend  their  charters,  enlarge 
or  diminish  their  powers,  extend  or  limit  their  boundaries,  consoli- 
date two  or  more  into  one,  and  abolish  them  altogether,  at  its  own 
discretion."     Commonwealth  v.  Plaisted,  148  Mass.  375,  386. 

Article  3.  "  The  constitution,  while  providing  for  the  qualifica- 
tions of  voters,  contemplates  that  equal  and  reasonable  rules  will  be 
made  by  legislation  as  to  the  method  of  exercising  the  privilege,  and 
also  that,  somewhere  and  at  some  time,  under  proper  regulations, 
there  will  be  an  inquiry  whether  those  offering  to  vote  possess  the 
requisite  qualifications.  This  inquiry  involves  an  investigation  of 
various  facts,  as  those  in  regard  to  the  proposed  voter's  age,  sex, 
residence,  payment  of  taxes,  <fec.  It  is  not  an  unreasonable  provi- 
sion that  all  persons  entitled  as  voters  shall  be  registered  as  such 
previously  to  depositing  their  ballots,  and,  if  the  legislature  deems 
that  such  an  inquiry  could  not  proceed  concurrently  with  the  actual 
voting  or  election,  and  both  be  conducted  in  a  deliberate  and  orderly 
manner,  it  is  not  unreasonable  that  it  should  provide  that  such  an 
inquiry  should  terminate  before  the  election  actually  commences,  at 
a  previous  time  sufficiently  long  to  make  proper  preparation  there- 
for." Devens,  J.,  in  Kinneen  v.  Wells,  144  Mass.  497,  500.  See 
also  to  the  same  effect,  Capen  v.  Foster,  12  Pick.  485,  489. 

A  statute,  which  provided  that  no  person  should  be  registered  as 
a  voter  within  thirty  days  after  he  had  been  naturalized,  has  been 
held  to  be  in  conflict  with  this  constitutional  provision,  inasmuch  as 
it  could  not  be  deemed  to  be  simply  a  reasonable  rule  regulating  the 
right  of  voting,  but  must  be  held  to  postpone  unreasonably,  and 
therefore  wrongfull}^  to  diminish  the  rights  secured  by  this  amend- 
ment.    Kinneen  v.  Wells,  144  Mass.  497,  498. 

"  Every  male  citizen  .  .  .  ^vlio  shall  have  resided^''  &c.  In  order 
to  qualify  a  man  to  vote  it  is  not  necessary  that  he  should  have  been 
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a  citizen  for  the  whole  time  during  which  he  is  required  to  have  been 
a  resident,  —  he  may,  for  instance,  have  been  naturalized  immedi- 
ately before  the  time  when  he  offers  his  vote.  Opinion  of  Justices, 
122"Mass.  594,  597. 

If  a  man  has  moved  with  his  family  to  another  state,  retaining  no 
dwelling-place  within  the  state,  though  retaining  his  place  of  busi- 
ness here  and  intending  to  retain  his  domicile  here  and  to  return  at 
some  indefinite  period  of  time,  he  does  not  reside  within  the  com- 
monwealth within  the  meaning  of  this  article  of  amendment. 
Holmes  v.  Greene,  7  Gray  299. 

"  Excepting  paupers.'^''  "  Paupers  "  here  means  "  persons  receiv- 
ing aid  and  assistance  from  the  public  under  the  provisions  made 
by  law  for  the  support  and  maintenance  of  the  poor."  Opinion  of 
Justices,  11  Pick.  538,  540.  —  Opinion  of  Justices,  124  Mass.  596, 
597. 

The  disqualification  of  pauperism  "  is  not  required  to  have  ceased 
to  exist  for  any  definite  period  of  time,  in  order  to  entitle  a  man 
actually  free  from  such  disqualification,  and  duly  qualified  in  point 
of  residence  and  of  payment  of  taxes,  to  exercise  the  right  of  suf- 
frage."    Opinion  of  Justices,  124  Mass.  596,  598. 

"  Also  every  citizen  who  shall  he  by  law  exempted  from  taxation^ 
This  provision  was  not  intended  to  cover  such  citizens  as  are  ex- 
empted under  Pub.  St.  c.  11,  s.  5,  cl.  12,  because  "  by  reason  of  age, 
infirmity,  and  poverty"  they  "are  in  the  judgment  of  the  assessors 
unable  to  contribute  fully  toward  the  public  charges."  It  was  only  in- 
tended to  refer  to  certain  persons,  such  as  ministers  of  the  gospel  and 
instructors  in  public  seminaries,  who  under  laws  formerly  in  force 
were  exempted  because  they  were  supposed  to  labor  wholly  or  chiefly 
for  the  public,  and  to  be  on  that  account  entitled  to  a  support  from 
the  public.  Opinion  of  Justices,  11  Pick.  538,  540.  —  Opinion  of  Jus- 
tices, 5  Met.  591,  593,  594.  (The  exemption  of  ministers  of  the 
gospel,  &c.,  was  terminated  by  St.  1828,  c.  143.  Indians  were  ex- 
empted by  Rev.  St.  c.  7,  s.  5,  cl.  7,  and  by  Gen.  St.  c.  11,  s.  5,  cl.  12 ; 
but  this  exemption  also  was  repealed  by  St.  1869,  c.  463,  s.  1,  and 
there  is  apparently  at  the  present  time  no  class  of  persons  who  are 
"  by  law  exempted  from  taxation  "  within  the  meaning  of  this  article 
of  amendment.) 

Nor  was  this  provision  intended  to  cover  such  cases  as  that  of 
persons  over  seventy  years  of  age,  who  were  formerly  by  Rev.  St. 
c.  7,  s.  1,  exempted  from  the  payment  of  a  poll  tax.  Opinion  of 
Justices,  5  Met.  591,  595.  (This  provision  of  the  Revised  Statutes 
of  1836  was  annulled  by  St.  1844,  c.  .145.) 
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Article  4.     See  Opinion  of  Justices,  150  Mass.  586. 

Article  8.  A  police  court  is  within  the  provisions  of  this  article, 
and  a  special  justice  of  such  a  court  is  disabled  equally  with  the 
standing  justices  from  holding  the  offices  here  mentioned.  Com- 
monwealth V.  Hawkes,  123  Mass.  525,  529. 

If  a  judge,  contrary  to  the  provisions  of  this  article,  accepts  a  seat 
in  the  house  of  representatives,  he  cannot  legally  continue  to  exercise 
the  functions  of  a  judge,  but  if  he  does  in  fact  continue  to  act  as 
judge,  he  may  be  ousted  from  that  office  by  an  information  in  the 
nature  of  a  quo  warranto.  Commonwealth  v.  Hawkes,  123  Mass. 
525,  529. 

But  although  thus  liable  to  be  removed  by  information,  the  validity 
of  his  acts,  while  judge  de  facto,  cannot  be  disputed  in  a  proceeding 
to  which  he  is  not  a  party.  Sheehan's  Case,  122  Mass.  445.  —  Com- 
monwealth V.  Taber,  123  Mass.  253.  — Opinion  of  Justices,  122  Mass. 
600,  604. 

Article  9.     See  Commonwealth  v.  Has,  122  Mass.  40,  41. 

Article  13.  First  paragraph.  See  Opinion  of  Justices,  122  Mass. 
594,  598. 

Article  16.     See  Opinion  of  Justices,  122  Mass.  595,  598. 

Article  18.  See  Merrick  v.  Amherst,  12  Allen  500,  508. — 
Jenkins  v.  Andover,  103  Mass.  94,  96. 

Article  19.  ^'■Sheriffs."  An  act  for  the  appointment  of  state 
constables  has  been  held  to  be  valid.  Commonwealth  v.  Intoxicating 
Liquors,  100  Mass.  172, 174. 

^'-Registers  of  probated  See  Opinion  of  Justices,  117  Mass.  603, 
604. 

"  Clerks  of  the  courts.''^  This  does  not  apply  to  clerks  of  district 
courts.  Commonwealth  v.  Mather,  121  Mass.  65.  Nor  does  it  apply 
to  assistant  clerks.     Jacobs  v.  Measures,  13  Gray  74. 

"  Commissioners  of  insolvency J^     See  Dearborn  v.  Ames,  8  Gray  1. 

Article  21.  As  to  the  meaning  of  the  word  "  inhabitant "  as 
used  in  this  article,  see  Opinion  of  Justices,  122  Mass.  595,  598,  599. 

The  doings  of  the  mayor  and  aldermen  of  Boston  and  of  the 
county  commissioners  in  counties  other  than  Suffolk,  in  forming 
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districts  and  apportioning  the  number  of  representatives  under  this 
article,  are  conclusive  and  cannot  be  revised  by  the  house  of  repre- 
sentatives in  judging  of  the  returns  of  elections  and  the  qualifica- 
tions of  its  members.     Opinion  of  Justices,  10  Gray  613. 

Under  this  article  the  division  of  the  commonwealth  into  repre- 
sentative districts  must  be  made  according  to  the  boundary  lines  of 
towns  and  wards  as  they  existed  on  the  first  day  of  May  in  the 
year  in  which  the  census  called  for  by  this  article  is  taken,  and  not 
according  to  the  new  lines,  when  there  has  been  a  change  in  such 
lines  after  said  first  day  of  May  and  before  the  division  into  districts 
is  made.     Opinion  of  Justices,  142  Mass.  601,  606. 

Article  22.  Under  this  article  the  general  court,  in  dividing  the 
commonwealth  into  senatorial  districts,  must  make  use  of  the 
boundary  lines  of  towns  and  wards  as  they  existed  on  the  first  day 
of  May  in  the  year  in  which  the  census  called  for  by  this  article  is 
taken,  and  cannot  make  the  division  according  to  new  boundary 
lines,  when  there  has  been  a  change  in  such  lines  after  said  first 
day  of  May  and  before  the  making  of  the  division.  Opinion  of 
Justices,  142  Mass.  601,  605. 
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PUBLIC    STATUTES    OF    MASSACHUSETTS. 


PART    I. 


OF    THE    INTERNAL    ADMINISTRATION    OF    THE 
GOVERNMENT. 


TITLE    I. 

or  THE  JURISDICTION  OF  THE  COMMONWEALTH,  THE  GENERAL 
COURT,  STATUTES,  PRINTING  AND  DISTRIBUTION  OF  THE  LAWS 
AND  PUBLIC   DOCUMENTS,   THE   STATE   HOUSE,   ETC. 


CHAPTER  1. 

OF   THE    JURISDICTION   OF   THE    COMMONWEALTH    AND   PLACES    CEDED   TO 
THE    UNITED    STATES. 

Section  3.  Persons  who  reside  on  lands  ceded  to  the  United 
States,  when  there  is  no  reservation  of  jurisdiction  to  the  state  other 
than  the  reservation  of  a  right  to  serve  civil  and  criminal  process 
on  such  lands,  are  not  entitled  to  the  benefits  of  the  common  schools 
in  the  towns  in  which  the  lands  are  situated  ;  nor  are  they  liable  to 
be  assessed  upon  their  polls  and  estates  for  state,  county,  and  town 
taxes  in  such  towns  ;  nor  do  they  gain,  by  residence  for  any  length 
of  time  on  such  lands,  a  settlement  in  such  towns  for  themselves  or 
for  their  children  ;  nor  do  they  acquire,  by  such  residence,  any 
elective  franchise  as  inhabitants  of  such  towns.  Opinion  of  Justices, 
1  Met.  580. 

The  transporting  of  stone  from  another  state  to  a  place  so  ceded 
has  been  held  not  to  be  a  transporting  of  stone  "  within  this  com- 
monwealth "  in  the  sense  of  a  statute  affixing  a  penalty  to  such 
transportation.     Mitchell  v.  Tibbetts,  17  Pick.  298. 
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Offences  committed  within  such  lands  are  not  punishable  by  the 
courts  of  this  state.     Commonwealth  v.  Clary,  8  Mass.  72,  77. 

"  Several  lots  of  land  in  Boston  for  a  post-office  and  sub-treasurf/.'" 
As  to  the  constitutionality  and  effect  of  St.  1870,  c.  327,  which 
authorized  the  taking  of  a  portion  of  this  land  by  the  United  States, 
see  Burt  v.  Merchants'  Insurance  Co.,  106  Mass.  356.  For  cases 
arising  under  St.  1873,  c.  189,  s.  2,  which  authorized  the  taking  of 
additional  land,  see  Burt  v.  Merchants'  Insurance  Co.,  115  Mass.  1. — 
Burt  V.  Wigglesworth,  117  Mass.  302.  —  Burt  v.  Brigham,  117  Mass. 
307. 

Sect.  4.     See  notes  to  the  preceding  section. 

Sect.  5.  "  If  the  agent  or  agents  of  the  United  States  and  the 
persons  owning  .  .  .  cannot  agree  upon  the  priced  The  filing  of  a 
petition  for  a  jury  shows  the  petitioner's  election  not  to  agree,  and 
no  previous  attempt  at  an  agreement  is  necessary.  Burt  v.  Brigham, 
117  Mass.  307.  — Burt  v.  Merchants'  Insurance  Co.,  106  Mass.  356. 

"  The  court  .  .  .  shall  hear  the  parties.'"  The  only  issue  to  be 
submitted  to  the  jury  is  the  value  of  the  land  taken  ;  and  the  ques- 
tion whether  a  case  has  arisen  to  which  the  statute  applies  is  for 
the  court.     Burt  v.  Brigham,  117  Mass.  307. 

The  owners  of  the  property  taken  have  the  right  to  open  and 
close.     Burt  v.  Wigglesworth,  117  Mass.  302. 

"  The  value  of  their  said  estate.^'  The  value  is  to  be  estimated 
as  of  the  time  of  the  filing  of  the  petition.  Burt  v.  Merchants' 
Insurance  Co.,  115  Mass.  1.  —  Burt  v.  Wigglesworth,  117  Mass.  302. 

As  to  what  evidence  of  value  is  admissible,  see  Burt  v.  Wiggles- 
worth, 117  Mass.  302. 

"  If  any  person  other  than  the  owners  of  the  feeP  Contracts  be- 
tween the  owners  of  different  interests  cannot  affect  the  right  of  the 
United  States  to  take  the  land,  nor  oblige  it  to  pay  more  than  the 
value  of  the  land  as  a  whole.  Burtw.  Merchants'  Insurance  Co.,  115 
Mass.  1, 15. 

"  The  fee  of  said  estate  shall  thereupon  he  vested  in  the  United 
States.'^  The  title  which  so  vests  is  that  which  existed  at  the  time 
of  the  filing  of  the  petition,  and  the  owner  of  the  land  is  not  liable 
for  taxes  subsequently  assessed  upon  it.  Sherwin  v.  Wigglesworth, 
129  Mass.  64. 


PUBLIC   STATUTES,  c.  2.— c.  3.  29 

CHAPTER   2. 

OF   THE    GENERAL    COURT. 
MISCELLANEOUS   PROVISIONS. 

Section  33.  "iVb  member  of  the  senate  or  Jiouse  shall  .  .  .  be 
eli(/ible  to  ant/  office.''  Under  the  St.  1857,  c.  191,  in  which  the  word 
"  appointed  "  was  used  instead  of  "  eligible,"  it  was  held  that  the 
validity  of  the  acts  of  an  officer  appointed  contrary  to  the  statute 
could  not  be  called  in  question  in  a  collateral  way  in  proceedings  to 
which  he  was  not  a  party.  Fitchburg  Railroad  Co.  v.  Grand  Junc- 
tion Raih'oad  and  Depot  Co.,  1  Allen  552. 


CHAPTER   3. 

OF   THE   STATUTES. 


English  statutes  which  were  passed  before  the  settlement  of  ]\[as- 
sachusetts,  and  which  are  not  in  conflict  with  our  legislation  or  with 
the  condition  and  habits  of  our  people,  are  to  be  considered  as  form- 
ing a  part  of  the  common  law  of  the  state.  See  Going  v.  Emery,  16 
Pick.  107,  115.  —  Sackett  v.  Sackett,  8  Pick.  309,  315.  —  Common- 
wealth V.  Knowlton,  2  Mass.  530,  534.  —  Commonwealth  v.  Leach,  1 
Mass.  59.  — Lakin  v.  Lakin,  2  Allen  45,46.  — Trafton  v.  Hawes,  102 
Mass.  533,  541.  "  In  the  adoption  of  an  English  statute,  the  received 
construction  of  that  statute  to  the  time  of  our  separation  from  the 
mother  country  is  adopted  with,  and  forms,  indeed,  an  integral  part 
of  it."     Thomas,  J.,  in  Real  v.  Warren,  2  Gray  447,  451. 

A  similar  rule  is  held  by  our  courts  with  regard  to  that  part  of 
tlie  English  common  law  which  is  not  based  upon  statutes,  and  such 
portions  of  it  as  have  been  deemed  inapplicable  to  the  new  condition 
of  affairs  in  this  country  have  been  held  not  to  be  in  force  here. 
See  Pynchon  v.  Stearns,  11  Met.  304,  311.  —  Amory  v.  Gilman,  2 
^lass.  i,  10. 

The  following  are  a  few  of  the  English  statutes  the  question  of 
the  adoption  of  which  in  Massachusetts  has  been  considered  by  our 
supreme  court :  — 

St.  27  Hen.  YIII.  c.  16,  called  the  "  Statute  of  Enrolments,"  held 
not  to  have  been  adopted.  Trafton  v.  Hawes,  102  Mass.  533,  540, 
541. 
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St.  19  Geo.  II.  c.  37,  prohibiting  reassurances,  not  adopted. 
Merry  v.  Prince,  2  Mass.  176. 

St.  6  Anne,  c.  31,  s.  7,  and  St.  14  Geo.  III.  c.  78,  s.  86,  relative  to 
damage  from  fire  beginning  in  a  house,  &c.,  not  adopted.  Lothrop 
V.  Thayer,  138  Mass.  466,  469. 

St.  13  Eliz.  c.  5,  relative  to  fraudulent  gifts  and  conveyances,  held 
to  have  been  adopted.     Drake  v.  Rice,  130  Mass.  410,  412. 

St.  27  Eliz.  c.  4,  s.  2,  relative  to  fraudulent  gifts  and  conveyances, 
adopted,  but  not  the  recent  English  construction  of  that  statute. 
Beal  V.  Warren,  2  Gray  447,  456.  —  Chase  v.  Chase,  105  Mass.  385, 
387.  —  Livermore  v.  Boutelle,  11  Gray  217,  220. 

St.  43  Eliz.  c.  4,  in  regard  to  charitable  uses,  adopted.  Going  v. 
Emery,  16  Pick.  107,  115. 

St.  6  Edw.  I.  c.  5,  called  the  "  Statute  of  Gloucester,"  relative  to 
waste,  adopted.  Sackett  v.  Sackett,  8  Pick.  309.  But  see  P.  S. 
c.  179,  s.  1. 

St.  1  Edw.  III.  c.  16,  and  St.  34  Edw.  III.  c.  1,  respecting  the  juris- 
diction and  powers  of  justices  of  the  peace,  adopted.  Common- 
wealth V.  Leach,  1  Mass.  59. 

St.  11  &  12  Will.  III.  c.  6,  providing  that  natural  born  subjects 
might  take  title  to  real  estate  by  descent  through  alien  ancestors, 
adopted.     Palmer  v.  Downer,  2  Mass.  179,  note. 

The  English  statutes  of  mortmain,  limiting  the  right  of  corpora- 
tions to  take  and  hold  real  estate,  have  never  been  re-enacted, 
adopted,  or  practised  upon  in  this  state.  First  Parish  in  Sutton  v. 
Cole,  3  Pick.  232,  239. 

So  also  of  the  "  Bubble  Act  "  (St.  6  Geo.  I.  c.  18.  —  St.  14  Geo. 
II.  c.  37).     Phillips  V.  Blatchford,  137  Mass.  510,  513. 

As  to  St.  4  <fe  5  Anne,  c.  16,  see  Russ  v.  Alpaugh,  118  Mass.  369, 
374. 

See  Massachusetts  Digest,  title  "  Statute,"  for  cases  in  which  other 
English  statutes  have  been  considered. 

Section  1.  Where  a  statute  provides  for  the  appointment  of 
officers,  an  appointment  made  before  the  day  on  which  the  act  goes 
into  effect  is  void.  Opinion  of  Justices,  3  Gray  601,  606.  —  Common- 
wealth V.  Fowler,  10  Mass.  290. 

Where,  by  the  terms  of  a  statute,  rights  acquired  prior  to  its  pas- 
sage were  saved,  it  was  held  that  the  rights  saved  did  not  include 
those  acquired  during  the  thirty  days  which  elapsed  after  its  approval 
by  the  governor  and  before  it  took  effect.  Johnson  v.  Fay,  16  Gray 
144. 

But '  where  penalties  "  already  incurred "  were  saved   from   the 
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effect  of  a  statute,  it  was  held  that  those  incurred  within  the  thirty 
days  after  the  approval  of  the  governor  were  saved.  Commonwealth 
V.  Bennett,  108  Mass.  30,  32. 

It  seems  that  a  statute,  which  is  to  take  effect  "  from  and  after 
its  passage,"  takes  effect  at  the  precise  point  of  time  when  it  is  ap- 
proved by  the  governor.  Kennedy  v.  Palmer,  6  Gray  316.  See 
also  Bemis  v.  Leonard,  118  Mass.  502,  505. 

Sect.  3.  First  mid  second  clauses.  As  to  the  effect  of  these  pro- 
visions, see  Commonwealth  v.  Desmond,  123  Mass.  407.  —  Common- 
wealth V.  Sullivan,  150  Mass.  315,  316. 

Third  clause.  See  Howard  v.  Harris,  8  Allen  297,  298.  —  Briggs 
V.  A  Light  Boat,  7  Allen  287,  295.  —  Commonwealth  v.  Stahl,  7 
Allen  304,  305.  —  Sparhawk  v.  Sparhawk,  10  Allen  155,  157. 

Fourth  clause.  For  cases  in  which  this  rule  has  been  applied,  see 
Hannum  v.  Day,  105  Mass.  33,  35.  —  Barre  Nat.  Bank  v.  Hingham 
Manuf.  Co.,  127  Mass.  563,  565.  — Robinson's  Case,  131  Mass.  376, 
377.     See  also  Opinion  of  Justices,  136  Mass.  578. 

Fifth  clause.  For  cases  in  which  this  rule  has  been  applied,  see 
Howard  v.  Proctor,  7  Gray  128,  131.  —  Reynolds  v.  New  Salem, 
6  Met.  340,  343.  —Coffin  v.  Nantucket,  5  Cush.  269,  272.  —Mayor 
and  Aldermen  of  Worcester  v.  Railroad  Commissioners,  113 
Mass.  161,  174.  —  Plymouth  v.  County  Commissioners,  16  Gray 
341,  343. 

Seventh  clause.  As  to  the  meaning  of  the  words  "  grantor  "  and 
"grantee,"  see  Tasker  v.  Bartlett,  5  Cush.  359,  365.  — Dudley  v. 
Sumner,  5  Mass.  438,  471. 

Ninth  clause.  As  to  the  meaning  of  the  word  "  inhabitant,"  see 
also  note  to  c.  11,  s.  11,  and  Opinion  of  Justices,  122  Mass.  594, 
595.  —  Langdon  v.  Doud,  6  Allen  423,  425. 

Twelfth  clause.     See  Leavitt  v.  Cambridge,  120  Mass.  157,  159. 

Sixteenth  clause.  For  cases  in  which  this  rule  has  been  applied, 
see  Lewis  v.  Denney,  4  Cush.  588,  589.  —  Commonwealth  v.  Boston 
&  Maine  R.  R.,  3  Cush.  25,  45. 

The  same  rule  applies  to  the  word  "  individual."  Otis  Company 
V.  Ware,  8  Gray  509,  511. 

Seventeenth  clause.  See  Commonwealth  v.  Waters,  11  Gray  81, 
84.  — Palmer  v.  Wakefield,  102  Mass.  214,  215. 

Nineteenth  clause.  As  to  the  seal  of  a  corporation,  see  Hendee  v. 
Pinkerton,  14  Allen  381,  387.  —  Bates  v.  New  York  Central  R.  R., 
10  Allen  251. 

Twenty-third  clause.  See  Hill  v.  Easthampton,  140  Mass.  381, 
383.  —  Lynn  v.  County  Commissioners,  148  Mass.  153. 


32  OF  THE   STATUTES. 

Ticenty-fifth  clause.  This  adopts  the  rule  laid  down  by  the 
supreme  court  in  Henshaw  v.  Foster,  9  Pick.  312. 

The  following  list  contains  other  words  and  phrases,  occurring  in 
the  statutes,  which  have  at  different  times  received  a  construction 
from  the  supreme  court :  — 

Actual  notice.     See  notes  to  c.  120,  ss.  4,  23. 

Adrift.     See  note  to  c.  91,  s.  106. 

Agent.     See  notes  to  c.  119,  ss.  185, 197,  and  c.  162,  s.  32. 

Alimony.     See  Burrows  v.  Purple,  107  Mass.  432. 

Altering.     See  note  to  c.  49. 

Animal.     See  Commonwealth  v.  Turner,  145  Mass.  296,  300. 

Assignment.     See  note  to  c.  183,  s.  39. 

Attachment.     See  Squires  v.  Lincoln,  137  Mass.  399,  403. 

Auditor.     See  Fisk  v.  Gray,  100  Mass.  191,  193. 

Bakers.     See  Commonwealth  v.  Crowley,  145  Mass.  430,  432. 

Bar.     See  "  Public  bar." 

Bridge.     See  Swanzey  v.  Somerset,132  Mass.  312  ;  also  note  to  c.  52. 

Burnt.     See  note  to  c.  203,  s.  1. 

Business.     See  note  to  c.  171,  s.  34,  clause  5. 

Charitable.     See  note  to  c.  11,  s.  5,  clause  3. 

Children.     See  note  to  c.  127,  s.  21. 

Citation.     See  Leavitt  v.  Leavitt,  135  Mass.  191,  193. 

Cited.     See  note  to  c.  130,  s.  1,  clause  3. 

Citizen.     See  Robinson's  Case,  131  Mass.  376,  383. 

Civil  actions  and  proceedings.     See   Cooper  v.  Skinner,  124  Mass. 

183,  185. 
Civil  suit.     See  note  to  c.  167,  s.  42. 
Club.     See  Commonwealth  v.  Pomphret,  137  Mass.  567. 
Committed.     See  note  to  c.  87,  s.  34. 
Commodity.     See  Commonwealth   v.  Lancaster  Savings  Bank,  123 

Mass.  493,  495.  —  Gleason  v.  McKay,  134  Mass.  419,  424. 
Contingent.     See  note  to  c.  137,  s.  28. 
Continued  nisi.     See  note  to  c.  153,  s.  18. 
Conviction.     See  note  to  c.  169,  s.  19 ;  also  Commonwealth  v.  Gor- 

ham,  99  Mass.  420,422. — Commonwealth  v.  Lockwood,  109  Mass. 

325.  —  Commonwealth  v.  Kiley,  150  Mass.  325,  326. 
Corporation.     See  Linehan  v.  Cambridge,  109  Mass.  212,  213. 
Costs.     See  Brown  v.  Corey,  134  Mass.  249,  250. 
Court  (The).     See  Greenwood  v.  Bradford,  128  Mass.  296,  297. 
Cou7-t  of  record.     See  note  to  c.  197,  s.  1,  clause  1. 
Cow.     See  note  to  c.  171,  s.  34,  clause  4. 
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Damages.     See  Bartholomew  v.  Chapin,  10  Met.  1,  3. 

Debt  or  damages  demanded.     See   Clay  v.  Barlow,  123  Mass.  378, 

379. —  Wright  v.  Potomska  Mills  Co.,  138  Mass.  328,  329. 
Debts.     See  Child  v.  Boston  &  Fairhaven  Iron  Works,  137  Mass. 

516,  518.  —  Bowen  v.  Hoxie,  137  Mass.  531. 
Deed.     See  note  to  c.  120,  s.  5. 

Description  thereof  siifficiently  accurate  for  identification.    See  Wood- 
bury V.  Marblehead  Water  Co.,  145  Mass.  509,  511. 
Desertion.     See  note  to  c.  146,  s.  1. 

Disinterested.     See  notes  to  c.  172,  s.  7,  and  c.  161,  s.  91. 
Domicil.     See  Wilbraham  v.  Ludlow,  99  Mass.  587,  592.  —  Udney  v. 

Udney,  4  Am.  Law  Rev.  678,  684,  —  s.  c.  Law  Rep.  1  H.  L.  Sc. 

441.  —  Shaw  V.  Shaw,  98  Mass.  158.  —  Hallet  v.  Bassett,  100  Mass. 

167, 170.  —  Briggs  v.  Rochester,  16  Gray  340  — Borland  v.  Boston, 

132  Mass.  89,  93. 
Dwell.     See  Shaw  v.  Shaw,  98  Mass.  158,  159. 
Earnings.     See  note  to  c.  183,  s.  39. 
Embezzle.     See  notes  to  c.  203,  ss.  37,  40. 

Evidently  unsuitable.     See  notes  to  c.  141,  s.  9,  and  c.  132,  s.  14. 
Expense.     See  note  to  c.  49,  s.  13. 
E'ireme  cruelty.     See  note  to  c.  146,  s.  1. 
Ferry.     See  Attorney-General  v.  Boston,  123  Mass.  460,  468. 
File.     See  Chapin  v.  Kingsbury,  135  Mass.  580,  581. 
Fines.     See  Hanscomb  v.  Russell,  11  Gray  373,  375. 
Game.     See  notes  to  c.  99,  s.  1,  and  c.  101,  s.  6. 
aifts.     See  Libby  v.  Chase,  117  Mass.  105, 106.  —  Chapman  v.  Miller, 

128  Mass.  270. 
Going  at  large.     See  McAneany  v.  Jewett,  10  Allen  151,  152. 
Good  faith.     See  note  to  c.  183,  s.  28. 
Guest.     See  Mason  v.  Thompson,  9  Pick.  280,  285. 
Heir.     See  Lavery  v.  Egan,  143  Mass.  389,  391. 
Highways.     See  Boston  &  Albany  R.  R.  v.  Boston,  140  Mass.  87.  — 

Blackstone  v.  County  Commissioners,  108  Mass.  68 ;  also  note  to 

c.  36,  s.  23. 
Home.     See  Shaw  v.  Shaw,  98  Mass.  158, 159. 
Individual.     See  Otis  Company  v.  Ware,  8  Gray  509,  511. 
Inhabitant.     See  Borland  v.  Boston,  132  Mass.  89,  94 ;  also  note  to 

c.  11,  s.  11. 
Innholder.     See  note  to  c.  102,  s.  1. 
Joint  stock  company.     See  Attorney-General  v.  Mercantile  Marine 

Ins.  Co.,  121  Mass.  524,  525. 
Judgment.     See  Commonwealth  v.  Gloucester,  110  Mass.  491,  496. 
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Keep  open.     See  note  to  c.  98,  s.  2. 

Keeper.     See  note  to  c.  102,  s.  93. 

Keeping.     See  note  to  c.  100,  s.  6. 

Kindred.     See  note  to  c.  84,  s.  7. 

Knoiving  it  to  he  false.     See  note  to  c.  106,  s.  60. 

Lanes.     See  note  to  c.  106,  s.  75. 

Lay  out.     See  Foster  v.  Park  Commissioners,  133  Mass.  321,  325. 

Legal  representatives.     See  Lodge  v.  Weld,  139  Mass.  499,  504. 

Leivdness.     See  Commonwealth  v.  Wardell,  128  Mass.  52,  54. 

Lien.     See  Briggs  v.  A  Light  Boat,  7  Allen  287,  295. 

Live.     See  Shaw  v.  Shaw,  98  Mass.  158, 159. 

Locate.     See  Foster  v.  Park  Commissioners,  133  Mass.  321,  332. 

Machinery.     See  notes  to  c.  11,  s.  20,  clause  2,  and  s.  86. 

Magistrate.     See  note  to  c.  120,  s.  6. 

Maliciously.  See  Commonwealth  v.  Williams,  110  Mass.  401, 402.  — 
Commonwealth  v.  Goodwin,  122  Mass.  19,  35. 

Manufacture.     See  Hittinger  v.  Westford,  135  Mass.  258,  262. 

May.  See  Way  v.  Carlisle,  13  Allen  398,  399.  —  County  of  Wor- 
cester V.  Schlesinger,  16  Gray  166,  168.  —  Phillips  v.  Fadden,  125 
Mass.  198,  201.  —  Opinion  of  Justices,  11  Pick.  538,  543. 

Meet.     See  note  to  c.  93,  s.  1. 

Motion  for  a  new  trial.     See  note  to  c.  171,  s.  7. 

Necessaries.  See  note  to  c.  183,  s.  30.  See  also  Hamilton  v.  Lane^ 
138  Mass.  358,  359. 

Necessary.  See  notes  to  c.  171,  s.  34,  clauses  2  and  5 ;  also  Minot 
V.  West  Boxbury,  112  Mass.  1,  4. 

Necessity.     See  note  to  c.  98,  s.  2. 

Owner.  See  notes  to  c.  12,  s.  49  ;  c.  36,  s.  27;  and  c.  191,  s.  1  ; 
also  Buggies  v.  Nantucket,  11  Cush.  433,  436. 

Pauper.  See  note  to  c.  84,  s.  7  ;  also  Opinion  of  Justices,  11  Pick. 
538,  540,  and  124  Mass.  596,  597. 

Person  aggrieved.  See  notes  to  c.  49,  ss.  32,  79 ;  c.  143,  s.  13  ; 
c.  156,  s.  6,  and  to  St.  1882,  c.  135,  s.  1. 

Personal  actions.     See  note  to  c.  183,  s.  1. 

Persons.  Opinion  of  Justices,  136  Mass.  578,  580.  —  Dietrich  v. 
Northampton,  138  Mass.  14. 

Persons  interested.     See  notes  to  c.  141,  ss.  5,  16,  and  c.  112,  s.  129. 

Petition.     See  Bergen  v.  Jones,  4  Met.  371,  376. 

Place  of  business.     See  note  to  c.  11,  s.  24. 

Poor  persons.     See  note  to  c.  84,  s.  6. 

Precepts.     See  Adams  v.  Yose,  1  Gray  51,  58. 

Precinct.     See  Brooks  v.  Norris,  124  Mass.  172, 173. 
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Prevailing  party.     See  New  Haven  &  Northampton  Co.  v.  Nortliamp- 
ton,  102  Mass.  116, 122 ;  also  notes  to  c.  112,  s.  100,  and  c.  198,  s.  1. 

Prima  facie  evidence.     See  Commonwealth  v.  Taylor,  113  Mass.  4,  6. 

Private  conversations.     See  note  to  c.  169,  s.  18,  clause  1. 

Private  way.     See  note  to  c.  112,  s.  137. 

Propriety.     See  Commonwealth  v.  Alger,  7  Cush.  53,  71. 

Proved.     See  Murray  v.  Roberts,  150  Mass.  353,  355. 

Public  bar.     See  Commonwealth  v.  Rogers,  135  Mass.  539.  —  Com- 
monwealth v.  Everson,  1-40  Mass,  292,  295. 

Purchaser.     See  note  to  c.  191,  s.  3. 

Railroad.     See  note  to  c.  112,  s.  125. 

Real  action.     See  Blood  v.  Kemp,  4  Pick.  169, 172. 

Removed  for  cause.     See  Ham  v.  Boston  Board  of  Police,  142  Mass. 
90,  93. 

Removed  from  office.     See  note  to  c.  166,  s.  11. 

Rent.     See  Rice  v.  Loomis,  139  Mass.  302,  303.  —  Kites  v.  Church, 
142  Mass.  589. 

Repair.     See  note  to  c.  52. 

Rescue.     See  note  to  c.  36,  s.  39. 

Reside.     See  Shaw  v.  Shaw,  98  Mass.  158,  159.  —  Harvard  College 
V.  Gore,  5  Pick.  370,  373. 

Resorted  to.     See  note  to  c.  101,  s.  6. 

Sealed.     See  Commonwealth  v.  Lockhardt,  144  Mass.  132,  134, 

Seized.     See  note  to  c.  125,  s.  1. 

Settlement.     See  Cambridge  v.  Boston,  130  Mass,  357,  360. 

Sliop.     See  Boston  Loan  Co.  v.  Boston,  137  Mass.  336. 

Similar.     See  Commonwealth  v.  Fontain,  127  Mass.  452,  454. 

Specific  devise.     See  note  to  c.  127,  s.  29. 

State.     See  note  to  c.  169,  s.  67. 

Store.     See  Hittinger  v.  Westford,  135   Mass.  258,  259.  —  Boston 
Loan  Co,  v.  Boston,  137  Mass.  335. 

Street.     See  Commonwealth  v.  Boston,  Barre,  &  Gardiner  R.  R.,  135 
Mass.  550. 

Suitable  fences.     See  note  to  c.  112,  s.  115. 

Tender.     See  Donohue  v.  Chase,  139  Mass,  409. 

Tenements.     See  note  to  c,  101,  s.  6. 

Toivn  way.     See  Blackstone  v.  County  Commissioners,  108  Mass.  68. 

Travel.     See  note  to  c.  98,  s,  3, 

Travelled  place.     See  Williams  v.  Clark,  140  Mass.  238,  239. 

Trustee.     See  note  to  c.  11,  s.  20,  clause  5. 

Usual  place  of  business.     See  Palmer  v.  Kelleher,  111  Mass,  320, 

Vacation.     See  Bravman  v.  Whitcomb,  134  Mass.  525,  526. 
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Verified  ly  oath.     See  American  Carpet  Lining  Co.  v.  Chipman,  146 

Mass.  385,  389. 
Void.     See  Jones  v.  Ames,  135  Mass.  431,  433. 
Vouchers.     See  note  to  c.  159,  s.  51. 

Wilful.     See  Commonwealth  v.  Kneeland,  20  Pick.  220,  244,  245. 
Wills.     See  note  to  c.  127,  s.  5. 

The  following  general  rules  for  the  construction  of  statutes  have 
been  laid  down  by  the  supreme  court :  — 

"  In  construing  an  act  of  Congress  the  title  of  the  act,  the  objects 
to  be  accomplished,  the  other  provisions  found  in  connection  with 
those  under  special  consideration,  the  provisions  and  arrangement  of 
the  statutes  which  were  amended,  the  mode  in  which  the  embarrass- 
ing words  were  introduced,  as  shown  by  the  journals  and  records, 
the  history  of  the  times,  and  especially  of  prior  legislation  upon  the 
same  general  subject,  may  all  be  considered."  C.  Allen,  J.,  in 
Simpson  v.  Story,  145  Mass.  497,  498. 

Where  the  language  of  the  Public  Statutes  "  is  not  ambiguous, 
the  court  will  not,  in  determining  its  meaning,  consider  the  language 
of  the  earlier  statutes."  Bent  v.  Hubbardston,  138  Mass.  99.  When, 
however,  it  is  susceptible  of  two  constructions,  the  court  will  con- 
sider the  language  of  the  statutes  of  which  it  is  a  revision.  Pratt 
V.  Street  Commissioners  of  Boston,  139  Mass.  559,  563.  —  Wright  v. 
Dressel,  140  Mass.  147,  149. 

"  Although  the  title  is  no  part  of  an  act,  yet,  where  the  enacting 
clause  is  doubtful  or  too  general,  the  title  may  be  resorted  to  for 
explanation,  or  in  restraint  of  its  generality."  Colt,  J.,  in  Field  v. 
Gooding,  106  Mass.  310,  313.  See  also  Parker  v.  Barnard,  135  Mass. 
116,  119.  —  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  344, 
455. 

Punctuation  is  not  to  be  regarded  in  construing  statutes.  Cush- 
ing  V.  Worrick,  9  Gray  382,  385.  —  Martin  v.  Gleason,  139  Mass. 
183,  187. 

A  limiting  clause  is  ordinarily  to  be  confined  to  the  last  antece- 
dent unless  there  is  something  in  the  subject  matter  which  requires 
a  different  construction.     Gushing  v.  Worrick,  9  Gray  382,  385. 

Statutes  are  to  be  construed  "  according  to  the  manifest  intent  of 
the  legislature,  though  apt  words  to  express  that  intent  may  not  be 
used,  or  though  such  construction  may  not  accord  with  the  letter  of 
the  statute."  Commonwealth  v.  Dracut,  8  Gray  455,  457.  —  Howard 
V.  Harris,  8  Allen  297,  298. —  Commonwealth  v.  Intoxicating  Liquors, 
108  Mass.  19,  22. 
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"  Long  and  continued  usage  furnishes  a  contemporaneous  con- 
struction which  must  prevail  over  the  mere  technical  import  of  the 
words."     See  Rogers  v.  Goodwin,  2  Mass.  475,  478. 

"  It  is  a  well-recognized  rule,  that  the  adjudged  construction  of  a 
statute  by  a  foreign  state  or  country,  when  it  was  enacted,  is  to  be 
given  to  it  when  it  is  afterwards  passed  by  the  legislature  of  another 
state  or  country."  Gardner,  J.,  in  Pratt  v.  American  Bell  Telephone 
Co.,  141Mass.^225,  227. 

As  to  cases  in  which  infants  are  to  be  excepted  by  implication  out 
of  statutes  expressed  in  general  words,  see  Bradford  v.  French,  110 
Mass.  365,367.— McCall  v.  Parker,  13  Met.  372,  381. 

"  The  law  does  not  favor  the  repeal  of  a  statute  hy  implication. 
If  there  are  no  words  of  repeal,  a  subsequent  statute  will  not  be  held 
to  abrogate  a  former  one  on  the  same  subject,  if  by  a  fair  and  rea- 
sonable construction  both  can  stand  together.  It  is  only  when  the 
later  statute  covers  the  whole  ground  of  a  former  statute,  or  the  pro- 
visions of  the  two  are  repugnant  to  or  inconsistent  with  each  other, 
that  it  will  be  held  that  the  more  recent  enactment  repeals  the 
earlier  one  upon  the  same  subject  matter."  Bigelow,  J.,  in  Com- 
monwealth V.  Flannelly,  15  Gray  195.  See  also  New  London 
Northern  R.  R.  v.  Boston  &  Albany  R.  R.,  102  Mass.  386,  389.— 
Somerville  v.  Boston,  120  Mass.  574,  575. 

"  Whenever  a  statute  is  passed  which  embraces  all  the  provisions 
of  previous  statutes  on  the  same  subject,  the  new  statute  operates  as 
a  repeal  of  all  antecedent  enactments.  This  well-settled  rule  of  in- 
terpretation is  founded  on  the  reasonable  inference  that  the  legisla- 
ture cannot  be  supposed  to  have  intended  that  there  should  be  two 
distinct  enactments,  embracing  the  same  subject  matter,  in  force  at 
the  same  time,  and  that  the  new  statute,  being  the  most  recent  ex- 
pression of  the  legislative  will,  must  be  deemed  a  substitute  for  pre- 
vious enactments,  and  the  only  one  which  is  to  be  regarded  as  having 
the  force  of  law."  Bigelow,  C.  J.,  in  Commonwealth  v.  Kelliher,  12 
Allen  480,  481. 

"  A  statute  is  not  to  be  construed  as  a  repeal  of  the  common  law, 
unless  the  intent  to  alter  it  is  clearly  expressed."  Commonwealth 
V.  Rumford  Chemical  Works,  16  Gray  231,  232. 

When  the  law  on  any  subject  has  been  revised  by  the  legislature, 
the  common  law  on  that  subject  is  held  to  be  repealed  by  implica- 
tion.    Commonwealth  v.  Dennis,  105  Mass.  162. 

"  When  a  statute  is  revised,  or  one  act  framed  from  another,  some 
parts  being  omitted,  the  parts  omitted  are  not  to  be  revived  by  con- 
struction, but  are  to  be  considered  as  annulled."  C.  Allen,  J.,  in 
Commonwealth  v.  Taylor,  132  Mass.  160,  161. 
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"  Where  a  prior  act,  or  part  of  a  prior  act,  is  incorporated  with  a 
subsequent  act,  it  is  the  same  thing  as  if  the  words  of  the  first  act 
had  been  repeated  in  the  second  act,  so  that  the  repeal  of  the  first 
act  will  not  take  away  the  effect  of  the  words  which  are  so  repeated 
in  the  second  act  by  means  of  this  incorporation."  Devens,  J.,  in 
Commonwealth  v.  Kendall,  144  Mass.  357,  359. 

"  It  may  happen  that  special  acts  of  legislation  may  be  made  in 
regard  to  a  place,  growing  out  of  its  peculiar  wants,  condition,  and 
circumstances ;  as  formerly  various  acts  were  passed  in  relation  to 
the  town  of  Boston.  Afterwards  a  general  act  may  be  passed,  hav- 
ing some  of  the  same  purposes  in  view,  extending  them  generally  to 
all  the  towns  of  the  commonwealth,  with  provisions  adapted  to  the 
condition  of  all  towns.  It  would  be  a  question  depending  upon  a 
careful  comparison  of  the  two  acts,  and  the  objects  intended  to  be 
accomplished,  whether  the  general  act  must  be  deemed  an  implied 
repeal  of  the  special  prior  act.  In  general,  we  should  think  it  would 
require  pretty  strong  terms  in  the  general  act,  showing  that  it  was 
intended  to  supersede  the  special  acts,  in  order  to  hold  it  to  be  such 
a  repeal."  Shaw,  C.  J.,  in  Brown  v.  Lowell,  8  Met.  172,  174.  See 
also  Tracy  v.  Goodwin,  5  Allen  409,  410. 

"  A  statute  which  wholly  repeals  an  earlier  one,  either  expressly 
or  by  implication,  without  any  saving  clause,  makes  it  ineffectual  to 
support  any  proceedings,  whether  not  yet  begun,  or  pending  at  the 
time  of  its  passage  and  not  already  prosecuted  to  final  judgment 
vesting  absolute  rights."  Gray,  J.,  in  New  London  Northern  R.  R. 
V.  Boston  &  Albany  R.  R.,  102  Mass.  386,  389. 

"  It  is  a  familiar  rule  of  construction  that,  when  statutes  are  re- 
pealed by  acts  which  substantially  retain  the  provisions  of  the  old 
laws,  the  latter  are  held  not  to  have  been  destroyed  or  interrupted 
in  their  binding  force.  In  practical  operation  and  effect  they  are 
rather  to  be  considered  as  a  continuance  and  modification  of  old 
laws,  than  as  an  abrogation  of  those  old  and  the  re-enactment  of 
new  ones."  Colt,  J.,  in  United  Hebrew  Association  v.  Benshimol, 
130  Mass.  325,  327. 

"  Whenever  jurisdiction  of  a  subject  matter  is  transferred  by  a 
statute  from  an  existing  tribunal  to  a  new  one,  the  original  tribunal 
loses  at  once  all  power  to  originate  proceedings  in  relation  to  that 
subject  matter,  and,  unless  the  statute  contains  a  provision  that  it 
shall  not  affect  pending  proceedings,  all  right  to  complete  proceed- 
ings already  in  progress.  This  is  so  whether  the  statute  repeals  the 
law  which  gave  jurisdiction  to  the  original  tribunal  in  express  terms, 
or  only  by  implication."  Soule,  J.,  in  Bigelow  v.  Boston,  123  Mass. 
50,  51. 
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"  The  intention  of  a  remedial  statute  will  always  prevail  over  the 
literal  sense  of  its  terms,  and  therefore  when  the  expression  is  spe- 
cial or  particular,  but  the  reason  is  general,  the  expression  should  be 
deemed  general."     See  Brown  v.  Pendergast,  7  Allen  427,  429. 

"  Where  new  remedies  are  given  by  statute  to  enable  one  more 
effectually  and  conveniently  to  enforce  his  rights,  and  intended  for 
his  benefit,  its  provisions,  unless  expressly  excluding  other  remedies, 
are  to  be  construed  as  cumulative  rather  than  restrictive."  Colt, 
J.,  in  Reynolds  v.  Hanrahan,  100  Mass.  313,  316. 

When  the  time  limited  by  statute  for  the  doing  of  a  certain  act  is 
less  than  a  week,  Sunday  is  to  be  excluded  from  the  computation. 
Hannum  v.  Tourtellott,  10  Allen  494,  495.  —  Commonwealth  v.  In- 
toxicating Liquors,  97  Mass.  601,  602. — Thayer  v.  Felt,  4  Pick. 
354.  —  Penniman  v.  Cole,  8  Met.  496,  501.  But  when  such  time  is 
more  than  a  week,  Sundays  are  to  be  included.  Bobbins  v.  Holman, 
11  Cush.  26,  29.  —Haley  v.  Young,  134  Mass.  364,  366. 

When  a  statute  requires  an  act  to  be  done  a  certain  time  or  a 
certain  number  of  days  before  or  after  an  event  or  date,  the  law,  in 
computing  the  time,  excludes  the  whole  of  the  day  of  the  event  or 
date,  and  includes  the  whole  of  the  day  on  which  the  act  is  to  be 
done.  Stewart  v.  Griswold,  134  Mass.  391.  —  Bemis  v.  Leonard,  118 
Mass.  502,  503.  —  Seward  v.  Hayden,  150  Mass.  158,  159. —  Butler 
V.  Fessenden,  12  Cush.  78. 

As  to  when  statutes,  which  forbid  the  doing  of  certain  acts,  are  to 
be  consLrued  as  prohibitory,  so  as  to  make  contracts  in  violation  of 
them  absolutely  void,  and  when  they  are  to  be  construed  as  directory 
merely,  see  Bowditch  v.  New  England  Life  Ins.  Co.,  141  Mass.  292, 
293. 

As  to  the  interpretation  of  a  statute  which  directs  that  the  mode 
of  proceeding  in  a  certain  case  shall  be  the  same  as  that  in  certain 
other  cases,  the  latter  mode  not  being  wholly  applicable  to  the  case 
to  which  it  is  provided  that  it  shall  be  applied,  see  Worcester  v. 
County  Commissioners,  100  Mass.  103.  — Day  v.  Aldermen  of  Spring- 
field, 102  Mass.  310.  Where  a  statute  provides  that  in  a  certain 
case  like  proceedings  shall  be  had  as  under  a  certain  other  statute, 
the  provisions  of  the  latter  statute  must  be  applied  mutatis  mutandis, 
with  such  changes  as  the  difference  in  the  nature  of  the  two  pro- 
ceedings may  require.  See  New  Haven  &  Northampton  Co.  v. 
Northampton,  102  Mass.  116,  124. 

"  Statutes  should  never  be  allowed  a  retroactive  operation  when 
r.his  is  not  requii-ed  by  express  command  or  by  necessary  or  unavoid- 
able implication.     Without  such  implication  or  command  they  speak 
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and  operate  upon  the  future  only.  Especially  should  this  rule  of  in- 
terpretation prevail  where  the  effect  and  operation  of  a  law  are  de- 
signed, apart  from  the  intrinsic  merits  of  the  rights  of  the  parties, 
to  restrict  the  assertion  of  those  rights."  King  v.  Tirrell,  2  Gray 
331,  333.  —  Garfield  v.  Bemis,  2  Allen  445,  446,  447.  —  Hill  v.  Dun- 
can, 110  Mass.  238,  240.  —  Fickett  v.  Durham,  119  Mass.  159.  — 
Conant  v.  Newton,  126  Mass.  105,  108.  —  Bucher  v.  Fitchburg  R.  R., 
131  Mass.  156,  157.  —  Whitman  v.  Hapgood,  10  Mass.  437,  439.  — 
Wood  V.  Westborough,  140  Mass.  403,  409.  —  Commonwealth  v. 
Hayes,  149  Mass.  32,  34. ' 

Where  a  statute  provided  that  a  prior  statute  should  be  construed 
in  a  certain  way,  it  was  held  that  such  construction  was  not  to  be 
applied  to  cases  or  rights  existing  before  the  later  statute  was 
passed.     Todd  y.  Clapp,  118  Mass.  495,  496. 

"  Statutes  relating  to  remedy  only,  or  to  the  mode  and  form  of 
proceeding,  are  sometimes  allowed  to  have  a  retroactive  effect,  if  so 
intended."  Wells,  J.,  in  Breed  v.  Breed,  110  Mass.  532,  535. 
But  even  remedial  statutes  are  subject  to  the  general  rule  that 
"  they  are  to  have  a  prospective  operation  only,  unless  it  is  other- 
wise distinctly  expressed  in  them,  or  clearly  implied  from  the  neces- 
sity of  giving  effect  to  their  provisions."  Shallow  v.  Salem,  136 
'Mass.  136,  138.  See  also  Jewett  v.  Phillips,  5  Allen  150,  151.  — 
Simmons  v.  Hanover,  23  Pick.  188, 194.  —  Bucher  v.  Fitchburg  R.  R., 
131  Mass.  156,  158.  —  Kelley  v.  Boston  &  Maine  R.  R.,  135  Mass. 
448.  _  Nott  V.  Sampson  Mauuf.  Co.,  142  Mass.  479,  481. 

Remedial  statutes,  though  they  may  formally  affect  vested  rights, 
may  be  valid  if  they  do  not  iujuriously  defeat  or  impair  such  rights. 
Sohier  v.  Massachusetts  General  Hospital,  3  Cush.  483.  —  Wildes  v. 
Vanvoorhis,  15  Gray  139,  147. — Jacquins  v.  Commonwealth,  9 
Cush.  279,  281.  — Dunn  v.  Sargent,  101  Mass.  336,  340.— Nott  v. 
Sampson  Mauuf.  Co.,  142  Mass.  479,  481. 

It  seems  that  statutes  which  affect  or  destroy  contingent  rights  or 
interests,  before  they  become  vested,  are  not  unconstitutional.  See 
Sewall  V.  Roberts,  115  Mass.  262,  277. 

As  to  what  statutes  are  invalid  as  being  ex  post  facto  laws,  see 
Jacquins  v.  Commonwealth,  9  Cush.  279,  281.  —  Dolan  v.  Thomas, 
12  Allen  421,  424.  —  Flaherty  v.  Thomas,  12  Allen  428,  434.— 
West  V.  West,  2  Mass.  223,  226.  Statutes  that  merely  authorize 
amendments  or  changes  in  the  pleadings  or  procedure  in  pending 
actions  are  not  liable  to  objection  as  ex  post  facto  laws,  because  in 
such  matters  there  are  no  vested  ris-hts.     Georo-e  v.  Reed,  101  Mass. 
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"  Retrospective  statutes  passed  for  the  purpose  of  curing  defects 
in  legal  proceedings,  when  they  are  in  their  nature  irregularities 
only,  are  not  unconstitutional."  Gardner,  J.,  in  Spaulding  v.  Nourse, 
143  Mass.  490,  492. 

For  a  general  review  of  the  cases  relative  to  the  vaWity  of  retro- 
spective statutes,  see  Forster  v.  Forster,  129  Mass.  559. 
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OF    THE    PRINTING    AND    DISTRIBUTION    OF    THE    LAWS   AND    PUBLIC 
DOCUMENTS. 


CHAPTER  5. 

OF  THE  STATE   HOUSE,  THE  SERGEANT-AT-ARMS,  AND  THE  STATE  LIBRARY. 


TITLE    II. 

OF    ELECTIONS. 


CHAPTER  6. 

OF   THE    QUALIFICATIONS   AND   REGISTRATION    OF   VOTERS. 

Section  1.     "TFAo  has  resided."     See  note  to  c.  11,  s.  11. 

^^And  who  has  paid"  &c.  Though  a  tax,  which  is  assessed  upon 
a  person,  is  paid  for  him  by  another  without  his  previous  authority, 
still  if  he  recognizes  the  act,  and  repays  or  promises  to  repay  the 
amount  on  the  ground  that  such  person  acted  as  his  agent,  he  there- 
by acquires  the  same  right  to  vote  as  if  he  had  paid  the  tax  with  his 
own  hand.     Humphrey  v.  Kingman,  5  Met.  162. 

"  Assessed  upon  him."  It  makes  no  difference  whether  the  tax 
was  legally  or  illegally  assessed,  if  the  person  was  otherwise  duly 
qualified.     Humphrey  v.  Kingman,  5  Met.  162. 

Sect.  4.  As  to  the  rights  of  Indians  prior  to  the  passage  of  St. 
1869,  c.  463,  see  opinion  of  Gray,  J.,  in  Danzell  v.  Webquish,  108 
Mass.  133, 134. 


42  QUALIFICATION  AND   REGISTRATION  OF   VOTERS 

Sect.  6.  It  seems  that  the  list  provided  for  in  this  section  is  to 
remain  in  the  possession  of  the  mayor  and  aldermen  or  selectmen, 
and  is  not  to  be  taken  away  again  by  the  collector.  Adams  v.  Moul- 
ton,  7  Pick.  286. 

Sect.  13.  A  person  whose  name  is  wrongfully  erased  by  the 
selectmen  of  a  town  from  its  records  of  voters  may  maintain  an 
action  therefor  against  such  selectmen.  Larned  v.  Wheeler,  140 
Mass.  390,  395. 

The  record  of  voters  provided  for  in  this  section  is  "  a  permanent 
record,  to  be  revised  from  time  to  time,  as  before  any  annual  elec- 
tion."    Devens,  J.,  in  Larned  v.  Wheeler,  140  Mass.  390,  395. 

Sect.  22.  As  to  the  liability  of  selectmen  when  they  wrongfully 
strike  a  name  from  the  voting  list,  see  Larned  v.  Wheeler,  140  Mass. 
390,  395. 

Sect.  23.  The  sessions  of  the  selectmen  "  are  not  intended  to 
have  the  formality  and  regularity  of  judicial  proceedings.  They  are 
in  their  nature  summary.  Nor  is  it  the  design  of  the  statute  that 
the  investigation  should  be  conducted  under  a  strict  application  of 
the  rules  of  evidence  at  common  law.  This  would  be  quite  imprac- 
ticable and  would  defeat  the  great  object  of  the  statute,  which  was 
to  enable  voters,  by  an  application  to  the  selectmen  during  a  brief 
interval  before  the  holding  of  an  election,  to  cause  their  names  to 
be  put  upon  the  list.  Certainly  it  would  work  very  great  injustice 
if  the  evidence  of  a  voter's  qualifications  was  offered  and  received 
by  the  selectmen*  without  objection  by  them  as  to  its  forms  or  nature, 
or  without  any  requisition  that  it  should  be  under  the  sanction  of  an 
oath,  and  at  the  same  time  that  his  claim  should  be  rejected  for  a 
mere  informality  of  proof  without  any  knowledge  by  him  of  the 
ground  on  which  his  right  to  vote  was  denied.  Good  faith  and  fair 
dealing  would  require  that  the  voter  should  be  informed  of  any  de- 
fect in  the  form  or  mode  of  proof,  if  the  selectmen  intended  to  reject 
his  claims  on  that  ground,  so  that  he  might  cure  the  irregularity 
or  supply  the  deficiency."  Bigelow,  C.  J.,  in  Lombard  v.  Oliver,  7 
Allen  155, 156.     See  also  Blanchard  v.  Stearns,  5  Met.  298. 

Sect.  24.  As  to  whether  a  name  can  be  entered  or  erased  after 
the  time  fixed  for  the  close  of  registration,  see  Humphrey  v.  King- 
man, 5  Met.  162.  —  Bacon  V.  Benchley,  2  Cush.  100. — Waite  v. 
Woodward,  10  Cush.  143.  See  also  the  provisions  of  section  25 
relative  to  the  close  of  registration  in  cities. 

Sect.  25.     See  note  to  section  23. 

Sect.  29.  As  to  the  force  and  effect  of  this  section,  see  Lombard 
V.  Oliver,  3  Allen  1,  3.  —  Blanchard  v.  Stearns,  5  Met.  298,  301. 
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Sect.  30.     See  Lincoln  v.  Hapgood,  11    Mass.  355.  —  Capon  v. 
Foster,  12  Pick.  485.  —  Blancliard  v.  Stearns,  5  Met.  298. 


CHAPTER  7. 

OF   THE   MANNER   OP   CONDUCTING    ELECTIONS   AND   RETURNING   VOTES. 

Section  1.  "  And  in  7io  case  shall  the  polls  be  kept  open  after  the 
hour  of  sunset.''  This  does  not  apply  to  the  election  of  town  officers. 
Conlin  v.  Aldrich,  98  Mass.  557. 

Sect.  3.  '■'■Such  meetings  shall  be  called  by  the  selectmen  in  the 
manner  ordered  by  the  town"  See  Commonwealth  v.  Smith,  132 
Mass.  289,  293,  295. 

Sect.  9.  "  No  persoii  shall  vote  at  an  election  ivhose  name  has  not 
been  previously  placed  on  such  list"  This  provision  is  not  unconsti- 
tutional.    See  Capen  v.  Foster,  12  Pick.  485. 

"  Except  that  the  check  list  shall  be  used  in  the  election  of  modera- 
tors.''    See  Attorney-General  v.  Simonds,  111  Mass.  256,  259. 

The  validity  of  the  election  of  an  officer  cannot  be  called  in  ques- 
tion in  suits  or  proceedings  to  which  such  officer  is  not  a  party. 
Sudbury  v.  Heard,  103  Mass.  543. 

Sect.  10.  As  to  the  force  and  effect  of  this  section,  and  as  to  the 
liability  of  selectmen  for  rejecting  votes,  see  Lombard  v.  Oliver,  3 
Allen  i,  3.  —  Blanchard  v.  Stearns,  5  Met.  298,  301. 

Sect.  12.  '■'■  Preserited  for  deposit  in  the  ballot-box."  See  Gates  v. 
Neal,  23  Pick.  308,  310. 

Sect.  35.  "  By  the  authority  competent  to  determine  the  same." 
The  governor  and  council  are  the  authority  authorized  to  make  a 
recount  of  ballots  cast  in  towns  (but  not  in  cities)  for  a  district 
attorney.     Opinion  of  Justices,  117  Mass.  599,  602. 

Where  the  duly  authorized  board  has  recounted  the  ballots  and 
issued  a  certificate,  it  cannot  afterwards  recall  the  certificate  and 
make  another  recount.     Opinion  of  Justices,  117  Mass.  599,  602. 

Sect.  36.  As  to  the  powers  of  the  board  of  aldermen  under  this 
section,  see  Opinion  of  Justices,  136  Mass.  583,  586. 

"  Specifying  wherein  they  deem  thein  in  error."  A  statement  that 
they  have  reason  to  believe  that  they  are  erroneous  in  regard  to 
certain  officers  mentioned,  is  sufficient.  Opinion  of  Justices,  136 
Mass.  583,  588. 

Sect.  40.  As  to  the  proper  form  for  making  the  returns  required 
by  this  section,  see  Luce  v.  Mayhew,  13  Gray  83. 
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Sect.  45.  Under  this  section  the  governor  and  council  have  no 
authority  to  recount  the  votes.  Opinion  of  Justices,  136  Mass. 
583,  586. 

Sect.  48.  As  to  the  nature  of  the  duties  of  the  board  of  exam- 
iners, see  Clark  v.  Board  of  Examiners,  126  Mass.  282.  (Mandamus 
refused  to  compel  board  to  count  votes  for  "  L.  Clark "  with  votes 
for  "  Leonard  Clark.")  —  Strong,  Petitioner,  20  Pick.  484.  (Man- 
damus granted  to  compel  votes  for  "  Elisha  Strong,"  to  be  counted 
with  votes  for  "Elisha  Strong,  of  Northampton.") — Luce  ■?;.  May- 
hew,  13  Gray  83.  (Case  of  informal  return  from  a  town.) 

Sect.  50.  Mandamus  lies  to  county  commissioners  to  compel 
them  to  certify  that  the  petitioner  for  the  writ  had  a  majority  of  the 
votes,  although  another  candidate  has  been  declared  by  them  to  be 
elected,  and  is  in  possession  of  the  office.  Ellis  v.  County  Commis- 
sioners, 2  Gray  370. 

Sect.  55.  "  Wilfully  votes^  "  Wilfully  "  here  means  designedly, 
purposely,  with  an  intent  to  claim  and  exercise  the  right  of  suffrage. 
Commonwealth  v.  Bradford,  9  Met.  268,  270. 

Sect.  57.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Desmond,  122  Mass.  12. 

"  Whoever  knowingly  gives  more  than  one  ballot  at  one  time  of  bal- 
loting,'' &c.  This  does  not  apply  to  any  ballots  other  than  those 
cast  for  the  election  of  officers.  Commonwealth  v.  Howe,  144  Mass. 
144,  146. 

Sect.  59,  For  a  case  of  an  indictment  under  this  section,  see 
Commonwealth  v.  Shaw,  7  Met.  52. 

Sect.  63.  For  a  case  in  which  it  was  held  that  a  party  was  in- 
dictable at  common  law  for  disorderly  behavior  in  a  town  meeting, 
see  Commonwealth  v.  Hoxey,  16  Mass.  385. 


CHAPTER   8. 

OF    THE    ELECTION    OF    GOVERNOR    AND    OTHER   STATE   OFFICERS. 
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CHAPTER  9. 

OF    THE    ELECTION    OP    REPRESENTATIVES    IN    CONGRESS    AND    ELECTORS 
OF    PRESIDENT    AND    VICE-PRESIDENT. 

REPRESENTATIVES   IX   CONGRESS. 

Section  1.  "  Oiie  representative,  bemg  an  inhabitant  of  the  same 
district^  As  to  the  constitutionality  of  this  requirement  that  the 
representative  shall  be  an  inhabitant  of  the  district  for  which  he  is 
elected,  see  3  Am.  Law  Rev.  140. 


CHAPTER    10. 

OF   THE   ELECTION    OF   DISTRICT   AND    COUNTY   OFFICERS. 


TITLE    III. 

OF  THE   ASSESSMENT  AND   COLLECTION   OF   TAXES. 

CHAPTER  11. 

OF   THE   ASSESSMENT   OP   TAXES. 
PERSONS    AND    PROPERTY   SUBJECT    TO   TAXATION. 

Section  2.  "  All  property  real  and  personal  .  .  .  shall  he  subject 
to  taxation,'"'  &c.  Intoxicating  liquors  of  domestic  manufacture,  not 
kept  for  illegal  sale,  are  subject  to  taxation  notwithstanding  the 
provisions  of  P.  S.  c.  100.  Dunbar  v.  Aldermen  of  Boston,  101 
Mass.  317. 

United  States  internal  revenue  stamps  are  not  property  subject  to 
taxation.     Palfrey  v.  Boston,  101  Mass.  329. 

"  Of  the  inhabitants  of  this  state.""  This  is  not  to  be  considered 
as  implying  that  the  property,  either  real  or  personal,  of  non-resi- 
dents is  not  taxable.     Leonard  v.  New  Bedford,  16  Gray  292. 

Sect.  3.  Water-power  is  taxable  only  as  incident  to  land,  and, 
when  used,  is  to  be  regarded  as  incident  to  the  mills  to  which  it  is 
applied,  and  not  to  the  dam  and  pond  by  which  it  is  created.  The 
dam  and  the  land  flowed  by  it  are  also  taxable  by  an  independent 
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valuation  in  the  town  in  which  they  are  situated,  Pingree  v.  County 
Commissioners,  102  Mass.  76,  78. — Boston  Manufacturing  Co.  v. 
Newton,  22  Pick.  22.  —  Fall  River  v.  County  Commissioners,  125 
Mass.  567,  568.  But  see  Flax  Pond  Water  Co.  v.  Lynn,  147  Mass. 
31,  33. 

'■'■  All  buildings,'"  &c.  A  building  belonging  to  A.,  but  erected  on 
land  of  B.,  and  which  as  between  those  parties  is  to  be  treated  as 
personal  estate,  cannot  legally  be  assessed  to  A.  as  real  estate 
while  the  land  on  which  it  stands  is  assessed  to  B.  McGee  v.  Salem, 
149  Mass.  238,  239.  See  also  Flanders  v.  Cross,  10  Cush.  514.  — 
Mulligan  v.  Drury,  130  Mass.  428. 

"  Things  erected  on  or  affixed  to  the  same.'''  See  Flax  Pond  Water 
Co.  V.  Lynn,  147  Mass.  31,  33. 

Sect.  4.  "  Goods,  chattels,  money,  and  effects,  wherever  they  areP 
As  to  the  right  to  tax  personal  property  situated  out  of  the  state,  see 
Railroad  Co.  v.  Pennsylvania,  15  Wallace  300 ;  —  also  articles  by 
David  A.  Wells  in  the  "  Atlantic  Monthly  "  for  January,  1874,  and 
March,  1875. 

Property  of  a  bankrupt  is  not  exempt  while  in  the  hands  of  his 
assignees.    In  re  Mitchell,  ex  parte  Sherwin,  16  Nat.  Bank.  Reg.  535. 

'''- Debts  due^''  &c.  Money  deposited  by  executors  in  the  Massa- 
chusetts Hospital  Life  Insurance  Company,  the  income  to  be  payable 
to  a  third  person  pursuant  to  the  will  of  the  testator,  has  been  held 
not  to  be  taxable  to  the  executors  as  a  debt  due  to  them.  Gray  v. 
Boston,  15  Pick.  376. 

In  order  to  be  a  "debt"  within  the  meaning  of  this  section,  it  is 
not  necessary  that  a  claim  should  be  for  a  definite  and  specific 
sum  due  by  express  agreement,  but  it  may  be  for  an  unliquidated 
amount.     Deane  v.  Hathaway,  136  Mass.  129,  132. 

Damages,  to  which  a  landowner  is  entitled  for  the  taking  of  his 
land  for  a  highway,  are  not  a  "  debt  due  "  to  him  within  the  mean- 
ing of  this  section,  until  such  damages  have  become  fixed  and  re- 
ceivable. Lowell  V.  Street  Commissioners  of  Boston,  106  Mass.  540. 
See  also  Deane  v.  Hathaway,  136  Mass.  129,  133. 

In  California  it  has  been  held  to  be  unconstitutional  to  tax  a 
mortgagee  for  the  debt  secured  by  his  mortgage,  the  mortgaged  prop- 
erty being  taxed  also  to  the  mortgagor.  The  People  v.  The  Hiber- 
nian Savings  &  Loan  Society,  10  Am.  Law  Rev.  597. 

Money  on  deposit  in  a  bank,  subject  to  be  drawn  at  any  time  by 
check,  is  not  to  be  deemed  a  debt  due  to  the  depositor,  and  the  de- 
positor cannot  offset  against  such  deposit  a  debt  due  from  himself. 
Gray  v. 'Street  Commissioners  of  Boston,  138  Mass.  414. 
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"  Public  stocks  and  securities."  Bonds  of  a  state  or  city,  issued 
under  legislative  sanction  in  aid  of  works  of  public  interest,  are  to 
be  considered  as  "  public  stocks  and  securities,"  and  not  as  "  debts 
due  the  persons  to  be  taxed."  Hall  v.  County  Commissioners,  10 
Allen  100. 

Railroad  bonds,  however,  are  not  "  public  stocks  and  securities  " 
but  are  to  be  taxed  as  debts  due  to  the  owner.  Hale  v.  County 
Commissioners,  137  Mass.  Ill,  114. 

"  Stocks  iyi  turnpikes,  bridges,  cmd  moneyed  corporations,  within  or 
without  the  state.' ^  As  to  the  mode  of  taxing  the  personal  property 
of  corporations  prior  to  the  provisions  of  this  section,  see  Boston  and 
Sandwich  Glass  Co.  v.  Boston,  4  Met.  181.  —  Boston  Water  Power 
Co.  V.  Boston,  9  Met.  199. —  Worcester  Mutual  Fire  Insurance  Co. 
V.  Worcester,  7  Cush.  600.  —  Worcester  County  Institution  for 
Savings  v.  Worcester,  10  Cush.  128. 

Shares  in  an  unincorporated  company,  although  in  terms  trans- 
ferable like  stock  in  a  corporation,  are  not  taxable  to  the  owner  in 
his  place  of  residence  at  their  market  value,  but  the  whole  property 
of  the  company  is  to  be  taxed  according  to  the  rules  for  the  taxation 
of  partnership  property.  Hoadley  v.  County  Commissioners,  105 
Mass.  519. 

Except  as  provided  in  the  proviso  at  the  end  of  this  section,  no 
person  is  taxable  in  the  city  or  town  in  which  he  resides  for  stock 
which  he  may  own  in  any  corporation  created  by  the  laws  of  this 
state.  As  regards  stock  in  a  national  bank  situated  in  this  state, 
although  a  person  is  taxable  for  it  in  the  city  or  town  in  which  he 
resides,  his  tax  is  paid  by  the  bank  and  does  not  appear  in  his  tax 
bill.     See  P.  S.  c.  13. 

"  Income  from  a  profession,  trade,  or  employment.^''  A  clerk  in  a 
post-office,  who  is  appointed  by  the  deputy  postmaster  and  whose 
appointment  is  approved  by  the  postmaster-general,  is  taxable  for 
his  income  derived  from  his  employment  as  such  clerk.  And,  fur- 
ther, as  to  whether  a  tax  upon  income  may  be  assessed  upon  the 
salary  of  a  person  holding  an  office  under  the  United  States  govern- 
ment, see  Melcher  v.  Boston,  9  Met.  73. 

"  But  no  income  shall  be  taxed  which  is  derived  from  p)roperty 
subject  to  taxation.'"  Income  derived  from  dealings  in  merchandise 
is  not  "  derived  from  property  subject  to  taxation,"  within  the  mean- 
ing of  this  section.  Wilcox  v.  County  Commissioners,  103  Mass. 
544. 

"  Provided  that  no  taxes  shall  be  assessed  in  any  city  or  toivn  .  .  . 
upon  the  shares  in  the  capital  stock  of  a  corporation  .  .  .  paying  a 
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tax  on  its  corporate  franchises  under  the  provisioyis  of  chapter  thir- 
teen,^'' (fee.  Although  this  proviso  seems  in  terms  to  exempt  from 
taxation  bj  cities  and  towns  corporations  formed  under  Pub.  St. 
c.  112,  §§  225-229,  for  the  purpose  of  constructing  railroads  in  for- 
eign countries,  it  does  not  really  have  that  effect.  Pratt  v.  Street 
Commissioners  of  Boston,  139  Mass.  559,  564,  ^QQ. 

PROPERTY   AND   PERSONS    EXEMPTED   FROM   TAXATION. 

Sect.  5.  Third  clause.  A  corporation  established  for  the  pur- 
pose of  holding  a  fund  for  the  support  of  a  minister  is  not,  it  seems, 
to  be  considered  a  "  charitable  "  institution  w^ithin  the  meaning  of 
this  section.  See  Trustees  of  the  Greene  Foundation  v.  Boston, 
12  Cush.  54,  58,  59.     See  also  section  22  of  this  chapter. 

The  "  Massachusetts  Society  for  the  Prevention  of  Cruelty  to 
Animals  "  has  been  held  to  be  both  a  benevolent  and  a  charitable 
institution.     Massachusetts  Society,  &c.  v.  Boston,  142  Mass.  24,  26. 

Property  held  by  trustees  to  accumulate  for  the  future  benefit  of 
one  of  these  corporations  is  exempt  under  this  clause.  Williston 
Seminary  v.  County  Commissioners,  147  Mass.  427,  430. 

"  Occupied  by  them  or  their  officers  for  the  purposes  for  which  they 
were  incorporated.''''  As  to  what  real  estate  is  to  be  deemed  to  be  so 
occupied,  see  Massachusetts  General  Hospital  v.  Somerville,  101 
Mass.  319.  —  New  England  Hospital  v.  Boston,  113  Mass.  518.  — 
Chapel  of  the  Good  Shepherd  v.  Boston,  120  Mass.  212.  —  Redemp- 
torist  Fathers  v.  Boston,  129  Mass.  178,  181.  —  Lynn  Workingmen's 
Aid  Association  v.  Lynn,  136  Mass.  283.  —  Mount  Hermon  Boys' 
School  V.  Gill,  145  Mass.  139,  146. 

A  dwelling-house,  belonging  to  one  of  the  institutions  mentioned 
in  this  clause,  and  occupied  under  a  lease  by  one  of  its  officers  as 
his  residence,  has  been  held  not  to  be  exempt.  Pierce  v.  Cambridge, 
2  Cush.  611.  See  also  Massachusetts  General  Hospital  v.  Somer- 
ville, 101  Mass.  319,  326. 

A  farm  and  the  farming  stock  owned  by  a  corporation  instituted 
for  the  education  of  youth,  and  worked  by  it  solely  to  raise  produce 
and  to  do  team  work  for  a  boarding-house  kept  by  the  corporation  to 
supply  board  to  the  students  at  its  actual  cost,  has  been  held  to  be 
exempt  from  taxation  ;  and  it  was  also  held  to  be  immaterial  that 
one  eighth  part  of  the  farm,  which  consisted  of  waste  and  swampy 
land  and  connected  other  parts  which  were  cultivated,  was  suffered 
to  lie  unused.     Wesleyan  Academy  v.  Wilbraham,  99  Mass.  599. 

As  to  the  mode  of  estimating  the  taxable  value  where  the  lower 
part  of  a  building  is  used  for  business  purposes,  and  the  upper  part 
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is  exempt  under  this  clause,  see  Cambridge  v.  County  Commission- 
ers, 114  Mass.  337. 

As  to  the  exemption  of  the  property  of  Harvard  College  from  tax- 
ation, see  Harvard  College  v.  Aldermen  of  Boston,  104  Mass.  470, 
481. 

The  exemption  provided  for  in  this  clause  is  an  exemption  from 
taxation  for  the  general  purposes  of  government  only,  and  does  not 
affect  taxation  for  local  improvements  of  a  public  nature,  as  for 
instance  betterment  assessments.  Boston  Seamen's  Friend  Society 
V.  Mayor  and  Aldermen  of  Boston,  116  Mass.  181,  182.  —  Children's 
Mission  v.  Aldermen  of  Boston,  116  Mass.  181,  188. 

"  Or  when  any  portion  of  such  estate  is  used  or  appropriated  for 
other  than  literary,  educational,  benevolent,  charitable,  scientific,  or 
religious  purposes."  See  Mount  Hermon  Boys'  School  v.  Gill,  145 
Mass.  139,  149. 

Seventh  clause.  A  lot  of  land  in  which  piles  had  been  driven  for 
the  erection  of  a  church  edifice  has  been  held  to  be  exempt  under 
this  clause.     Trinity  Church  v.  Boston,  118  Mass.  164. 

After  the  use  of  a  church  as  a  place  of  religious  worship  has  been 
abandoned,  it  is  no  longer  exempt  from  taxation.  Old  South  Society 
V.  Boston,  127  Mass.  378. 

As  to  how  far  lands  adjoining  a  church  edifice  are  entitled  to 
exemption,  see  Redemptorist  Fathers  v.  Boston,  129  Mass.  178,  180. 

A  parsonage  house  and  grounds  are  not  exempt.  Third  Congre- 
gational Society  v.  Springfield,  147  Mass.  396. 

Eighth  clause.  As  to  what  is  a  sufficient  "  dedication  "  of  land 
for  a  cemetery  within  the  meaning  of  this  section,  see  Woodlawn 
Cemetery  v.  Everett,  118  Mass.  354,  361. 

Ninth  clause.  The  exemption  provided  for  in  this  clause  does 
not  extend  to  taxation  for  local  improvements,  such  as  for  sewers, 
etc.  Worcester  Agricultural  Society  v.  Mayor  and  Aldermen  of 
Worcester,  116  Mass.  189,  191. 

Additional  Exemptions. 

All  United  States  bonds  and  legal  tender  treasury  notes  are  ex- 
empt under  the  statutes  of  the  United  States.  U.  S.  St.  1862,  c.  33, 
s.  2.  —  U.  S.  St.  1863,  c.  73,  s.  1.  —  Bank  v.  Supervisors,  7  Wallace 
26.  —  The  Banks  v.  The  Mayor,  7  Wallace  16. 

Land  taken  for  public  uses  is  exempt  from  taxation.  For  instance, 
land  purchased  in  fee  or  otherwise  taken  by  a  city  by  authority  of 
the  legislature  for  the  purpose  of  supplying  the  city  with  pure  water, 
and  used  for  that  purpose  only.    Wayland  v.  County  Commissioners, 
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4  Gray  500.  So  also  the  land  taken  by  a  railroad  company  under 
its  location,  and  the  buildings  and  structures  erected  thereon,  if  they 
are  reasonably  incident  to  the  support  of  the  road  or  to  its  proper 
and  convenient  use.  Worcester  v.  Western  R.  R.  Co.,  4  Met.  664.  — 
Charlestown  v.  County  Commissioners,  1  Allen  199.  But  land 
taken  or  purchased  for  depot  or  station  purposes,  without  the  limits 
of  the  road,  is  not  exempt.  P.  S.  c.  112,  s.  92.  See  also  Boston  <fe 
Maine  R.  R.  v.  Cambridge,  8  Cush.  237.  Nor  is  the  property  of 
gas-light  companies  exempt,  as  "  no  public  duty  is  imposed  upon 
them,  nor  are  they  charged  with  any  public  trust."  Commonwealth 
V.  Lowell  Gas-Light  Co.,  12  Allen  76,  77. 

Land  of  a  county,  used  for  county  purposes,  is  exempt  from  all 
taxation,  whether  for  general  purposes  or  for  local  improvements. 
Worcester  County  v.  Mayor  and  Aldermen  of  Worcester,  116  Mass. 
193. 

WHERE    POLLS   AND    PROPERTY   SHALL   BE   ASSESSED. 

Sect.  11.  "  In  the  place  where  he  is  an  inhabitant.'"  "  The 
general  rule,  and  for  practical  purposes,  a  fixed  rule,  is  that  a  man 
must  have  a  habitation  somewhere  ;  he  can  have  but  one,  and  there- 
fore, in  order  to  lose  one,  he  must  acquire  another."  "  A  purpose 
to  change,  unaccompanied  by  actual  removal  or  change  of  residence, 
does  not  constitute  a  change  of  domicil.  The  fact  and  the  intent 
must  concur."  Bulkley  v.  Williamstown,  8  Gray  493,  495.  —  Bor- 
land V.  Boston,  182  Mass.  89,  92.  The  intent  may  be  inferred  from 
the  circumstances  of  the  case,  and  this  inference  may  be  so  strong 
as  to  override  the  proof  of  a  declaration  of  the  party  to  tlie  contrary. 
Holmes  v.  Greene,  7  Gray  299,  301.  —  Goldsbury  v.  Warwick,  112 
Mass.  384,  386.  As  to  the  extent  to  which  evidence  of  declarations 
of  intent  to  change,  made  by  the  party  himself,  is  admissible  in  his 
favor,  see  Pickering  v.  Cambridge,  144  Mass.  244,  247. 

Where  a  sea  captain  went  to  sea  with  a  definite  intent  to  change 
his  residence  on  his  return,  and  before  his  return  sent  his  wife  to 
the  place  of  his  intended  residence  in  pursuance  of  that  intent,  it 
was  held  that  his  domicil  was  changed  upon  the  arrival  of  his  wife  in 
such  place,  and  before  he  had  himself  actually  arrived  there.  Bangs 
V.  Brewster,  111  Mass.  382. 

As  to  the  elements  which  determine  the  place  of  which  a  person 
is  to  be  deemed  an  inhabitant,  see,  further,  Harvard  College  v.  Gore, 

5  Pick.  369.  —  Thorndike  v.  Boston,  1  Met.  242.  —  Sears  v.  Boston, 
1  Met.  250.  — Kilburn  v.  Bennett,  3  Met.  199.  —  Mead  v.  Box- 
borough,  11  Cush.  362. —  Otis  v.  Boston,  12  Cush.  44.  — Cabot  v. 
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Boston,  12  Cush.  52.  —  Lee  v.  Boston,  2  Gray  484.  —  Carnoe  v. 
Freetown,  9  Gray  357.  —  Williams  v.  Roxbury,  12  Gray  21.— 
Briggs  V.  Rochester,  16  Gray  337.  —  Draper  v.  Hatfield,  124  Mass. 

53,  56.  —  Thayer  v.  Boston,  124  Mass.  132  (Case  of  person  having 
two  residences  in  different  towns.)  —  Wright  v.  Boston,  126  Mass. 
161.  —  Weld  V.  Boston,  126  Mass.  166. 

As  to  the  place  of  which  a  corporation  is  to  be  deemed  an  inhabi- 
tant, see  Trustees  of  the  Greene  Foundation  v.  Boston,  12  Cush. 

54,  60. 

"  0)1  the  first  day  of  May.'''  The  residence  on  May  1st  deter- 
mines where  a  man  shall  be  taxed,  although  he  and  his  estate  are 
set  off  by  statute  to  another  town  before  the  assessment  for  the  town 
of  his  residence  on  May  1st  is  completed.  Harman  v.  New  Marl- 
borough, 9  Cush.  525. 

"  Shall  he  assessed  to,  and  in  the  places  of  the  residence  of,  the 
parents,  masters,  or  yuardians,'''  ^c.  A  manufacturing  corporation 
employing  minors  at  a  salary  is  not  their  "  master,"  within  the 
meaning  of  this  section.  Boston  and  Sandwich  Glass  Co.  v.  Boston, 
4  Met.  181. 

Sect.  13.  "  To  the  person  who  is  either  the  owner,''  ^e.  In  the 
case  of  banks  and  manufacturing  corporations,  taxes  on  their  real 
estate  are  to  be  assessed  to  them  in  the  place  where  such  real  estate 
is  situated.  Tremont  Bank  v.  Boston,  1  Cush.  142.  —  Dunnell  Man- 
ufacturing Co.  V.  Pawtucket,  7  Gray  277. 

Under  this  section  a  tax  assessed  to  a  deceased  person  is  invalid. 
Sawyer  v.  Mackie,  149  Mass.  269.  But  this  is  altered  by  St.  1889, 
c.  84. 

Ki.'al  estate  is  to  be  taxed  to  the  person  having  the  legal  estate 
therein,  although  he  is  a  mere  trustee  without  power  of  control  or 
management.     Miner  v.  Pingree,  110  Mass.  47. 

A  tax  is  properly  assessed  to  the  person  having  the  record  title, 
although  he  has  given  an  unrecorded  deed  of  which  the  town  has  no 
notice.     Tucker  v.  Deshon,  129  Mass.  559,  566. 

After  an  estate  has  been  sold  for  taxes,  and  the  deed  to  the  pur- 
chaser has  been  recorded,  the  estate  is  properly  assessed  to  the  per- 
son in  whom  the  tax  title  stands.     Butler  v.  Stark,  139  Mass.  19. 

A  tax  assessed  to  a  moi-tgagor,  after  the  mortgagee  has  taken 
possession  is  invalid.     Davis  v.  Boston,  129  Mass.  377,  378. 

"  Or  in  possession  thereof."  "  The  statute  means  the  actual  posses- 
sion which  a  tenant  occupying  the  premises  has,  as  distinct  from  the 
constructive  possession  which  an  owner  may  have."  W.  Allen,  J., 
in  Lynde  v.  Brown,  143  Mass.  337,  340.     In  this  case  it  was  held, 
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accordingly,  that  an  estate  could  not  be  properly  assessed  to  the 
owner's  agent,  who  had  given  a  lease  of  it  and  was  in  the  habit  of 
collecting  the  rents  from  the  lessee. 

As  to  who  may  be  considered  to  be  in  possession  when  the  real 
estate  taxed  consists  of  an  easement,  see  Flax  Pond  Water  Co.  v. 
Lynn,  147  Mass.  31,  33. 

Unless  a  tax  is  assessed  to  the  person  who  is  the  owner  or  occupant 
on  the  first  day  of  May,  or  to  "  persons  unknown,"  the  assessment 
will  be  void.     Desmond  v.  Babbitt,  117  Mass.  233,  234. 

An  assessment  to  "  owners  unknown  "  has  been  held  to  be  in- 
valid where  the  assessors  knew  who  was  the  occupant  of  the  build- 
ing, and  also  had  the  means  of  knowing  in  whom  the  record  title 
stood.     Oakham  v.  Hall,  112  Mass.  535,  539. 

"  On  the  first  day  of  May.""  Ownership  on  the  first  day  of  May 
determines  the  person  to  whom  a  tax  on  real  estate  shall  be  assessed 
although  the  actual  assessment  of  the  tax  by  the  assessors  is  not 
made  till  after  that  date.     Kearns  v.  Cunniff,  138  Mass.  434,  437. 

Sect.  18.     See  Kites  v.  Church,  142  Mass.  586,  588. 

Sect.  20.  "  All  personal  estate,  within  or  without  the  common- 
wealth, shall  be  assessed  to  the  owner,"  Sj-c.  When  an  inhabitant  of 
this  state  is  interested  as  partner  in  the  property  of  a  firm  estab- 
lished and  carrying  on  business  in  another  state,  such  interest  is 
legally  taxable  to  him  here,  although  it  may  be  taxable  also  in  such 
other  state.     Bemis  v.  Aldermen  of  Boston,  14  Allen  366. 

"  ^Yhere  he  is  an  i7ihabitantJ^  See  cases  cited  above  in  note  to 
section  11. 

When  a  life-interest  in  personal  property  terminates  at  any  time 
after  the  first  day  of  May,  the  life  tenant  or  his  representatives  jjust 
bear  the  whole  tax  for  the  year.     Holmes  v.  Taber,  9  Allen  246. 

First  clause.  "  Stock  in  trade."  United  States  internal  revenue 
stamps  cannot  be  taxed  as  the  stock  in  trade  of  a  party  who  car- 
ries on  the  business  of  selling  them.  Palfrey  v.  Boston,  101  Mass. 
329. 

The  furniture  of  an  inn  is  not,  under  this  clause,  taxable  to  the 
innkeeper  in  the  town  in  which  the  inn  is  situated,  he  having  his 
residence  in  another  town.  Charlestown  v.  County  Commissioners, 
109  Mass.  270,  271. 

Goods  pledged  with  a  pawnbroker  are  the  "  stock  in  trade  "  of  the 
latter  within  the  meaning  of  this  section.  Boston  Loan  Co.  v.  Bos- 
ton, 137  Mass.  332. 

See  also  Lanesborough  v.  County  Commissioners,  131  Mass.  424, 
425.  —  Singer  Manuf .  Co.  v.  County  Commissioners,  139  Mass.  266. 
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*'  Other  than  where  the  owners  resided  The  fact  that  one  of  sev- 
eral partners  owning  the  property  resides  in  the  town  where  it  is 
situated,  will  not  prevent  the  whole  property  from  being  taxed  in 
that  town  under  this  provision  of  the  statute.  Lee  v.  Templeton, 
6  Gray  579,  582. 

'•^Hire  or  occupy  manvfactories,  stores^  <f  <?.  As  to  the  meaning 
of  this  expression,  see  Lee  v.  Templeton,  6  Gray  579,  582.  —  Field 
V.  Boston,  10  Cush.  65.  —  Huckins  v.  Boston,  4  Cash.  543.  —  Loud 
V.  Charlestown,  103  Mass.  278.  — Stinson  v.  Boston,  125  Mass.  348, 
351.  —  Boston  Loan  Co.  v.  Boston,  137  Mass.  332  (Case  of  pawn- 
broker's shop.) 

As  to  the  meaning  of  the  word  "  store,"  see  Hittinger  v.  West- 
ford,  135  Mass.  258,  259. 

"  Whether  such  property  is  within  said  places  or  elsewhere  on  the 
first  day  of  MayP  If  the  property  is  not  in  the  place  where  tlie 
shop  is,  it  must  be  "  domiciled  "  there,  whatever  that  may  mean. 
Apparently  the  meaning  is  that  the  owner  must  have  some  inten- 
tion of  bringing  it  or  a  part  of  it  there.  Hittinger  v.  Boston,  139 
Mass.  17. 

It  seems  that  this  clause  was  never  applicable  to  the  property  of 
corporations,  established  under  the  laws  of  this  state.  Boston  and 
Sandwich  Glass  Co.  v.  Boston,  4  Met.  181,  186.  See  also  case 
cited  in  note  to  third  clause.  It  is,  however,  applicable  to  property 
owned  by  a  foreign  corporation.  Blackstone  Manufacturing  Co.  v. 
Blackstone,  13  Gray  488.  —  Boston  Loan  Co.  v.  Boston,  137  Mass. 
332,  333. 

Second  clause.  As  to  the  original  intention  of  this  clause  as  af- 
fecting corporations,  see  Boston  and  Sandwich  Glass  Co.  v.  Boston, 
4  Met.  181, 185. 

"  All  machinery^''  cj-c.  Gas-pipes,  owned  by  a  gas  company  and 
used  for  distributing  gas  through  the  streets,  and  the  metres  used 
for  measuring  out  the  gas  to  the  consumers,  are  to  be  regarded  as 
such  machinery.  Commonwealth  v.  LoweU  Gas-light  Co.,  12 
Allen  75. 

But  an  aqueduct  corporation  is  not  a  manufacturing  corporation 
within  the  meaning  of  this  section,  so  as  to  make  the  pipes,  with  their 
ordinary  apparatus  of  gates,  shut-offs,  cocks,  and  faucets,  which  it 
uses  to  conduct  and  distribute  water  in  a  town,  taxable  there  as 
machinery.     Dudley  v.  Jamaica  Pond  Aqueduct  Co.,  100  Mass.  183. 

Nor  is  machinery  used  in  cutting  ice  on  a  pond  to  be  deemed  to 
be  employed  in  a  branch  of  manufacture  within  the  meaning  of  this 
section.     Hittinger  v.  Westford,  135  Mass.  258,  262. 
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Nor  a  portable  steam  saw-mill  temporarily  located  in  a  town  on 
the  first  day  of  May.     Ingram  v.  Cowles,  150  Mass.  155,  166. 

"  And  in  assessitig  the  stockholders  for  their  shares  in  any  man- 
ufacturing corporation,  there  shall  first  he  deducted^''  ^c.  It  has 
been  decided  that  this  clause  has  no  application  to  foreign  corpo- 
rations. Dwight  V.  Mayor  and  Aldermen  of  Boston,  12  Allen  316, 
322.  —  Blackstone  Manufacturing  Co.  v.  Blackstone,  13  Gray  488, 
491.  And  as  under  the  present  statutes  (see  P.  S.  c.  13)  no  assess- 
ment is  made  upon  the  stockholders  of  domestic  corporations,  it 
would  seem  that  this  clause  is  wholly  without  effect,  unless  in  the 
case  of  taxes  for  parish  or  school  district  purposes. 

Third  clause.  This  clause  has  no  application  to  the  property  of 
a  corporation  established  under  the  laws  of  this  state.  Middlesex 
R.  R.  Co.  V.  Charlestown,  8  Allen  330,  333.  See  also  cases  cited  in 
note  to  first  clause. 

Fourth  clause.  "  Wliere  the  ward  is  an  inhabitant."  For  a  case 
where  the  ward  was  held  to  have  changed  his  domicil,  see  Kirkland 
V.  Whately,  4  Allen  462. 

Fifth  clause.  The  term  "  trustee  "  in  this  clause  is  "  a  very  gen- 
eral term,  and  includes  any  person  who  may  be  charged  with  the 
care  and  custody  of  a  trust  fund,"  even  a  receiver  appointed  for 
such  a  purpose  by  the  circuit  court  of  the  United  States.  Bates 
V.  Boston,  5  Cush.  93,  98. 

"  In  the  place  where  such  other  person  resides.^'  When  the  in- 
come is  payable  to  a  partnership,  the  place  where  the  business  of 
the  partnership  is  carried  on  is  the  place  in  which  the  trust  property 
mast  be  assessed.  Ricker  v.  Am.  Loan  and  Trust  Co.,  140  Mass. 
346,  350. 

"  If  there  are  two  or  more  executors,  administrators,  or  trustees, 
residing  in  different  places,  the  property  shall  be  assessed  to  them 
in  equal  portions.""  It  seems  that  such  an  apportionment  of  the 
tax  would  have  been  required  prior  to  the  existence  of  this  pro- 
vision, which  first  appears  in  the  General  Statutes  of  1860.  Hardy 
V.  Yarmouth,  6  Allen  277,  285. 

"  If  the  executor,  administrator,  or  trustee  is  not  an  inhabitant  of 
the  commonwealth,''  ^c.  Prior  to  the  insertion  of  this  provision, 
which  first  appears  in  the  General  Statutes  of  1860,  the  property  in 
the  case  referred  to  was  not  taxable  in  this  state.  Dorr  v.  Boston, 
6  Gray  131,  133. 

Sixth  clause.  As  to  what  is  "  an  accumulating  fund  for  the  future 
benefit  of  heirs,''  ^c,  see  Hathaway  v.  Fish,  13  Allen  267. 

An  accumulating  fund  for  the  benefit  of  one  of  the  corporations 
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referred  to  in  clause  8  of  section  5  of  this  chapter  is  exempt  from 
taxation.  Williston  Seminary  v.  County  Commissioners,  147  Mass. 
427,  429. 

Seventh  clause.  As  to  the  law  prior  to  the  Revised  Statutes  of 
1836  in  the  cases  provided  for  by  this  clause,  see  Cook  v.  Leland, 
5  Pick.  236. 

"■  Before  the  appointment"  ^e.  As  to  the  law  on  this  point  prior  to 
the  enactment  of  this  provision,  see  Smith  v.  Northampton  Bank, 
4  Cush.  1,  12,  13. 

'■'•After  such  appointment,''^  ^c.  If  after  the  appointment  of  an 
administrator  the  personal  property  of  the  deceased  is  taxed,  not 
to  such  administrator,  but  to  the  "  estate  of  "  the  deceased,  the  tax 
cannot  be  collected  of  the  administrator.  Wood  v.  Torrey,  97  Mass. 
321. 

'•'-And  notice  of  such  distribution  has  been  given.^^  The  omission 
of  the  executors  to  give  this  notice,  although  the  property  has  been 
actually  distributed,  defeats  the  right  of  the  towns  in  which  the 
distributees  live  to  tax  them,  and  even  if  such  distributees  re- 
turn, in  the  towns  in  which  they  live,  lists  including  the  property 
so  distributed,  the  tax  thereon  cannot  legally  be  collected  of  them 
there.     Hardy  v.  Yarmouth,  6  Allen  277,  283,  284. 

As  to  the  kind  of  notice  required,  see  Hardy  v.  Yarmouth,  6  Allen 
277,  282,  283. 

As  to  the  time  when  the  estate  is  to  be  deemed  to  have  been  dis- 
tributed and  paid  over,  where  the  same  parties  are  both  executors 
of  and  trustees  under  the  will  of  the  deceased,  see  Hardy  v.  Yar- 
mouth, 6  Allen  277,  280. 

It  is  not  necessary  that  such  distribution  and  payment  should 
have  been  made  pursuant  to  a  decree  of  the  probate  court.  Carle- 
ton  V.  Ashburnham,  102  Mass.  348. 

Sect.  21.  As  to  the  law  prior  to  this  statute  provision,  see  Davis 
V.  Macy,  124  Mass.  193. 

Sect.  22.  As  to  the  law  prior  to  this  statute  provision,  see  Trus- 
tees of  Ministerial  Fund  v.  Gloucester,  19  Pick.  542. 

Whether  a  ministerial  fund  held  by  trustees  for  the  benefit  of  a 
religious  society  is  to  be  considered  as  '-'■  property  held  by  a  religious 
society,^'  within  the  meaning  of  this  section,  quaere.  See  Trustees 
of  the  Greene  Foundation  v.  Boston,  12  Cush.  54,  59. 

Sect.  23.  This  section  does  not  apply  to  mortgages  or  pledges  of 
public  or  other  stocks,  which  are  to  be  taxed  to  the  mortgagor  or 
pledgor,  whoever  may  have  possession  of  the  certificates.  The  sec- 
tion applies  only  to  "  corporeal,  visible,  and  tangible  property,  of 
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which  either  party  may  take  open  possession,  and  not  to  incorporeal 
hereditaments  or  rights,  which  are  incapable  of  such  possession." 
Waltham  Bank  v.  Waltham,  10  Met.  33-1,  338,  339,  340. —Hall  v. 
County  Commissioners,  10  Allen  100,  101. 

Sect.  24.  "  Partners  in  mercantile  or  other  business^  As  to 
who  are  partners  within  the  meaning  of  this  section,  see  Ricker 
V.  Am.  Loan  &  Trust  Co.,  140  Mass.  346,  34T. 

"  All  the  personal  property/  employed  in  such  business.^''  See 
Ricker  v.  Am.  Loan  &  Trust  Co.,  140  Mass.  346,  349. 

"  Places  of  business.''''  As  to  what  are  such  within  the  meaning 
of  this  section,  see  Little  v.  Cambridge,  9  Cush.  298,  301.  —  Barker 
V.  Watertown,  137  Mass.  227.  — Ricker  v.  Am.  Loan  and  Trust  Co., 
140  Mass.  346,  349. 

It  is  not  necessary  that  partners  should  give  notice  of  the  disso- 
lution of  their  partnership  in  order  to  be  free  from  liability  for  a  tax 
under  this  section;  —  if  the  partnership  was  actually  dissolved  be- 
fore May  1st  it  will  be  sufficient.  Washburn  v.  Walworth,  133 
Mass.  499. 

Sect,  25.  For  the  cause  of  the  enactment  of  this  section,  see  Pea- 
body  V.  County  Commissioners,  10  Gray  97. 

EVASION    OF    TAXATION. 

Sect.  28.  For  a  case  of  an  action  to  recover  a  penalty  under 
a  similar  provision  in  an  earlier  statute,  see  Wheeler  v.  Goulding, 
13  Gray  539. 

NOTICES   AND   LISTS. 

Sect.  38.  "  True  lists,^'  S^c.  Lists  are  required  of  corporations 
as  well  as  of  individuals.     Otis  Company  v.  Ware,  8  Gray  509,  511. 

As  to  the  form  of  such  lists,  see  Charlestown  v.  County  Commis- 
sioners, 1  Allen  199,  202.  It  is  not  intended  that  such  lists  should 
contain  a  statement  of  the  estimated  value  of  the  property.  New- 
buryport  v.  County  Commissioners,  12  Met.  211. 

Sect.  39.  ^'■Make  oath  that  the  same  is  true.^^  As  to  the  proper 
form  of  such  oath,  see  Charlestown  v.  County  Commissioners,  1 
Allen  199,  203.  —  Lanesborough  v.  County  Commissioners,  131 
Mass.  424,  426.     Compare  section  72  of  this  chapter. 

Sect.  40.  "  They  shall  receive  as  true  (except  as  to  valuation) ." 
This  means  that  they  shall  receive  as  true  the  enumeration,  descrip- 
tion, occupancy,  and  other  particulars  of  the  estate  of  the  party 
bringing  it  in.  Lincoln  v.  Worcester,  8  Cush.  55,  64. — Newbury- 
port  V.  County  Commissioners,  12  Met.  211,  223. 

But  a  list  is  not  to  be  received  as  true,  when  it  is  shown  not  to 
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be  SO  by  the  answers  of  the  party  bringing  it  in,  made  by  him  upon 
his  examination  in  the  mode  provided  in  the  latter  part  of  this 
section.     Hall  v.  County  Commissioners,  10  Allen  100,  103. 

The  assessors  cannot  however  make  additions  to  the  list  on  in- 
formation received  from  third  parties,  except  after  inquiries  relative 
to  the  additional  property  made  of  the  person  who  brought  in  the 
list.     Moors  V.  Street  Commissioners,  lo4  Mass.  431. 

Sect.  41.  ^'■An  estimate  thereof.'"  As  to  the  degree  of  particu- 
larity required  in  such  estimate,  see  Noycs  v.  Hale,  137  Mass.  266, 
270.  — Tobcy  v.  Wareham,  2  Allen  594,  696. —Lincoln  i;.  Worces- 
ter, 8  Cush.  55,  63. 

Sect.  49.  As  to  the  history  and  effect  of  this  section,  see  Cone  v. 
Forest,  126  Mass.  97. 

Sect.  50.  As  to  the  admissibility  in  evidence,  in  suits  between 
third  parties,  of  assessors'  books  made  pursuant  to  this  section,  see 
Commonwealth  v.  Heffron,  102  Mass.  148,  151. 

"  Before  the  taxes  assessed  are  committed  for  collection,  shall  de- 
posit," ^c.  In  a  case  where  the  list  was  not  deposited  until  the  day 
before  the  taxes  were  committed  to  the  collector,  it  was  held  that 
the  statute  was  sufficiently  complied  with.  Tobey  v.  Wareham,  2 
Allen  594,  595. 

"  Or,  if  there  is  no  office,  with  their  chairman."  In  the  absence  of 
evidence  that  the  assessors  had  an  office  specially  appropriated  to 
their  own  use,  it  will  be  sufficient  if  the  list  was  left  with  their  chair- 
man.    Westhampton  v.  Searle,  127  Mass.  502,  605. 

The  fact  that  neither  the  list  nor  an  attested  copy  thereof  was 
deposited  in  accordance  with  this  section,  will  afford  no  defence  to 
a  collector  in  an  action  against  him  by  a  town  to  recover  moneys 
actually  collected  by  him.     Sandwich  v.  Fish,  2  Gray  298,  299,  301. 

Sect.  61.  As  to  the  effect  of  an  omission  in  a  valuation  list,  see 
Torrey  v.  Millbury,  21  Pick.  64. 

Sect.  53.  The  provisions  of  this  section  are  to  a  great  extent 
directory  merely,  and  a  disregard  of  them  is  not  to  be  considered  as 
fatal  to  the  validity  of  the  subsequent  proceedings.  Westhampton 
V.  Searle,  127  Mass.  502,  507.  See  also  Bemis  v.  Caldwell,  143 
Mass.  299,  300. 

"  A  description  hy  name  or  othenvise  of  each  and  every  lot  of  land 
assessed."  As  to  what  constitutes  a  sufficient  description,  see  Bemis 
V.  Caldwell,  143  Mass.  299,  300. 
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collector's  list  and  warrant. 

Sect.  62.  '■^  Shall  commit  said  tax  list  with  their  warrant.''''  A 
warrant  without  a  tax  list  will  not  authorize  a  collector  to  collect  a 
tax  by  distress ;  but  it  is  not  necessary  that  the  tax  list  should  be 
annexed  to  the  warrant.     Barnard  v.  Graves,  13  Met.  85. 

"  To  the  collector,''  S^c.  A  warrant  addressed  to  a  person  as 
"  constable  or  collector,"  such  person  being  authorized  to  act  as 
collector  at  the  time  of  its  delivery  to  him,  although  not  at  the  time 
it  bears  date,  will  protect  him  from  liability  for  his  acts  under  it  as 
collector.     Hays  v.  Drake,  6  Gray  387. 

Sect.  63.  "  The  ivarrant  shall  specify  the  duties^''  ^c.  The  pro- 
ceedings of  a  collector  have  been  held  to  be  valid  when  the  warrant 
only  directed  him  to  collect  the  amount  "  according  to  law."  Leo- 
minster V.  Conant,  139  Mass.  384,  388. 

As  to  the  effect  of  imperfections  in  the  warrant,  see,  further.  King 
V.  Whitcomb,  1  Met.  328.— Barnard  v.  Graves,  13  Met.  85.  — Rey- 
nolds V.  New  Salem,  6  Met.  340,  345. 

As  to  the  proper  form  of  warrant,  see  Sherman  v.  Torrey,  99  Mass. 
472.  _  Westhampton  v.  Searle,  127  Mass.  502,  505. 

DISCOUNT   AND   INTEREST   ON   TAXES. 

Sect.  65.  If  towns  abuse  the  authority  given  them  in  this  section 
*'  by  making  the  discounts  partial,  the  remedy  is  not  by  resisting  the 
tax,  but  should  be  of  a  more  general  character.  An  injunction 
would  seem  to  be  appropriate."  Tobey  v.  Wareham,  2  Allen  594, 
695. 

ABATEMENT. 

Sect.  69.  Assessors  have  no  power  to  make  an  abatement  after 
their  term  of  office  has  expired.  Cheshire  v.  Howland,  13  Gray 
321,  323. 

Taxes  assessed  by  one  board  of  assessors  may  be  abated  by  their 
successors  in  office.     Carleton  v.  Ashburnham,  102  Mass.  348. 

A  party  will  be  entitled  to  an  abatement  even  though  the  item  on 
which  the  abatement  is  asked  was  by  mistake  included  by  him  in  his 
sworn  list  given  to  the  assessors,  if  such  item  should  properly  have 
been  omitted  from  the  list.  Charlestown  v.  County  Commissioners, 
109  Mass.  270,  272. 

"  When  a  person  is  liable  to  taxation  for  personal  and  real  estate 
in  a  city  or  town,  his  sole  remedy  for  an  over-taxation  caused  by  an 
excessive  valuation  of  his  property,  or  by  including  in  the  assess- 
ment property  of  which  he  is  not  owner,  or  for  which  he  is  not  liable 
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to  taxation,  is  by  an  application  to  the  assessors  for  an  abatement." 
Osborn  v.  Danvers,  6  Pick.  98.  —  Bourne  v.  Boston,  2  Gray  494, 
496.  —  Salmond  v.  Hanover,  13  Allen  119. —  Howe  v.  Boston,  7 
Gush.  273,  274.  — Lincoln  v.  Worcester,  8  Gush.  55.  — Bates  v. 
Boston,  5  Gush.  93,  97.  —  Hicks  v,  Westport,  130  Mass.  478.  — 
Harwood  v.  North  Brookfield,  130  Mass.  561.  —  Flax  Pond  Water 
Go.  V.  Lynn,  147  Mass.  31,  34.  —  Richardson  v.  Boston,  148  Mass. 
508,  512.  — Norcross  v.  Milford,  150  Mass.  237,  238.  See,  however, 
McGee  v.  Salem,  149  Mass.  238,  242. 

But  this  rule  does  not  apply  to  the  case  of  one  who  is  taxed  for 
personal  estate  in  a  town  in  which  he  does  not  reside,  although  he  is 
properly  taxed  there  for  real  estate.  Ingram  v.  Gowles,  150  Mass. 
155,  157.  —  Preston  v.  Boston,  12  Pick,  7.  See  also  Macy  v.  Nan- 
tucket, 121  Mass.  351,  352. 

Nor  does  it  apply  where  a  tax  assessed  on  the  personal  property 
of  a  partnership  is  wholly  illegal,  but  the  partners  are  properly 
assessed  individually  in  the  same  town.  Oliver  v.  Lynn,  130  Mass. 
143. 

So  also  where  a  tax  was  assessed  to  five  persons  jointly  as  owners 
of  a  ship,  when  two  of  such  persons  were  not  residents  of  the  town, 
and  consequently  not  taxable  there  at  all,  and  the  other  three  should 
properly  have  been  assessed  each  for  one  fifth  of  the  ship,  it  was  held 
that  the  whole  assessment  was  void,  and  that  the  proper  remedy  of 
the  three  residents  was  not  an  application  for  an  abatement.  Stin- 
son  V.  Boston,  125  Mass.  348,  352.  See  also  Boston  Water  Power 
Co.  V.  Boston,  9  Met.  199,  204.  —  Torrey  v.  Millbury,  21  Pick.  64.  — 
Lincoln  v.  Worcester,  8  Gush.  55,  63. 

Upon  a  petition  for  abatement,  taxes  upon  the  same  or  other 
property  of  the  petitioner  cannot  be  increased.  Lowell  v.  Gounty 
Gommissioners,  3  Allen  546,  549.  — Lowell  v.  Gounty  Gommissioners, 
146  Mass.  404,  411. 

Sect.  71.  In  Boston  a  complaint  under  this  section  is  to  be  made 
to  the  board  of  street  commissioners.     St.  1870,  c.  337,  s.  2. 

"  Within  one  month  thereafter.''''  A  party  is  entitled  to  make  his 
complaint  within  one  month  after  he  receives  from  the  assessors 
notice  of  their  refusal  to  make  an  abatement.  Lowell  v.  Guunty 
Commissioners,  146  Mass.  404,  410. 

Sect.  72.  This  section,  as  well  as  the  other  sections  relating  to 
abatement  of  taxes,  applies  to  corporatio7is  as  well  as  to  individuals. 
Otis  Company  v.  Ware,  8  Gray  509,  510. 

As  to  the  purpose  and  theory  of  this  section,  see  Lincoln  v.  Wor- 
cester, 8  Gush.  55,  63,  64. 
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"  No  person  shall  have  an  abatement  unless  he  has  filed,"  &c.  The 
filing  of  a  sworn  list  is  an  absolute  prerequisite  to  the  abatement  of 
a  tax,  and  cannot  be  waived  by  any  act  of  the  assessors.  Charles- 
town  V.  County  Commissioners,  101  Mass.  87.  See  also  Winnisim- 
met  Co.  V.  Chelsea,  6  Cush.  477.  —  Porter  v.  County  Commissioners, 
5  Gray  365.  —  Lowell  v.  County  Commissioners,  3  Allen  546. 

But  the  right  to  an  abatement  will  not  be  defeated  by  mere  unin- 
tentional omissions  or  inaccuracies  in  the  list.  Great  Barrington  v. 
County  Commissioners,  112  Mass.  218,  223.  Nor,  it  seems,  by  a 
failure  of  the  taxpayer  to  answer  inquiries  relative  to  his  property, 
made  by  the  assessors  upon  his  bringing  in  his  list.  Great  Barring- 
ton  V.  County  Commissioners,  112  Mass.  218,  223. 

"  Oath  that  such  list  is  full  and  accurate  according  to  his  best 
hnoivledge  and  belief.''''  The  oath  need  not  have  been  administered 
in  these  exact  words.  Charlestown  v.  County  Commissioners,  1 
Allen  199,  203.  —  Lanesborough  v.  County  Commissioners,  131 
Mass.  424,  426. 

"  G-ood  cause  whj,''  &c.  As  to  what  amounts  to  "  good  cause," 
see  Winnisimmet  Co.  v.  Assessors,  &c.,  6  Cush.  477,  481.  —  Lowell 
V.  County  Commissioners,  3  Allen  546,  548.  Note  also  the  mention 
in  section  73  of  "  reasonable  excuse  for  not  seasonably  bringing  in 
such  list." 

Sect.  73.  This  section  does  not  dispense  with  the  filing  of  a 
sworn  list  as  a  necessary  preliminary  to  the  abatement  of  a  tax. 
Charlestown  v.  County  Commissioners,  101  Mass.  87,  92. 

Sect.  75.  "  Together  with  all  charges.'"  This  does  not  include 
the  petitioner's  costs  incurred  in  prosecuting  his  application  for 
abatement.  Lowell  v.  County  Commissioners,  3  Allen  546,  550. 
Nor  can  the  petitioner  be  allowed  interest  on  the  amount  abated. 
Lowell  V.  County  Commissioners,  3  Allen  550. 

OMITTED    ASSESSMENTS. 

Sect.  78.  In  acting  under  this  section  assessors  are  not  to  be 
deemed  to  assess  a  new  tax,  but  to  correct  and  amend  the  regular 
annual  assessment.  Harwood  v.  North  Brookfield,  130  Mass.  561. 
And  it  is  not  necessary  that  they  should  specify  the  particulars  of 
the  property  which  is  the  subject  of  the  assessment.  Noyes  v.  Hale, 
137  Mass.  266,  272. 

"  When  the  assessors  .  .  .  discover,'^  &c.  "  The  assessors  cannot 
be  said  to  '  discover '  that  the  real  or  personal  estate  of  a  person  has 
been   omitted   from   the   last  annual  assessment,   until   they   have 
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become  satisfied  as  a  board   that   there  has  been  such  omission." 
Noyes  v.  Hale,  137  Mass.  266,  272. 

"  The  taxes  so  assessed  shall  be  entered  in  the  tax  list"  &c.  As  to 
what  is  a  sufficient  compliance  with  these  provisions,  see  Noyes  v. 
Hale,  137  Mass.  266,  273. 

RE-ASSESSMENT    OP    TAXES, 

Sect.  79.  As  to  the  general  purpose  and  effect  of  this  section,  see 
Hubbard  v.  Garfield,  102  Mass.  72,  73. 

The  re-assessment  must  be  based  on  the  valuation  of  the  year  for 
which  the  tax  was  originally  assessed.  Davis  v.  Boston,  129  Mass. 
377,  378. 

"  Invalid  by  reason  of  any  error,''  &c.  As  to  the  meaning  of  these 
words,  see  Burr  v.  Wilcox,  13  Allen  269,  271.  —  Cone  v.  Forest,  126 
Mass.  97,  100. 

Unless  the  original  assessment  was  actually  invalid,  a  valid  re-as- 
sessment cannot  be  made.  Oakham  v.  Hall,  112  Mass.  535,  539.  — 
Deane  v.  Hathaway,  136  Mass.  129,  132. 

Sect.  80.  —  This  section  alters  the  law  as  laid  down  in  Hubbard  v. 
Garfield,  102  Mass.  72. 

ILLEGAL   ASSESSMENTS. 

Sect.  84.  As  to  the  purpose  and  effect  of  this  section,  see  Cone 
V.  Forest,  126  Mass.  97,  98. 

ADDITIONAL   DUTIES   OF   ASSESSORS. 

Sect.  86.  '■'■Machinery.''''  Gas-pipes  owned  by  a  gas-light  com- 
pany, and  used  for  the  purpose  of  distributing  gas  through  the  streets, 
and  the  meters  used  for  measuring  the  gas  to  the  consumers,  are  to 
be  deemed  "machinery  "  within  the  meaning  of  this  section.  Com- 
monwealth V.  Lowell  Gas-Light  Co.,  12  Allen  75,  78. 

The  failure  of  assessors  to  make  the  returns  required  of  them  by 
this  section  will  not  defeat  the  right  to  levy  the  tax.  Commonwealth 
?;.  New  England  Slate  and  Tile  Co.,  13  Allen  391. 

RESrONSIBILITY   AND    COMPENSATION   OF    ASSESSORS. 

Sect.  94.  The  assessors  of  a  town  are  not  liable  for  assessing 
erroneously,  Init  with  integrity  and  fidelity,  a  tax  on  a  person  not  an 
inhabitant  of  the  town.  Durant  v.  Eaton,  98  Mass.  469.  —  Baker  v. 
Allen,  21  Pick.  382. 

Nor  can  an  action  be  maintained  against  the  assessors  by  an  indi- 
vidual, who  is  liable  to  taxation,  for  their  omission  to  tax  him,  where- 


62  OF  THE  COLLECTION  OF  TAXES. 

by  he  has  lost  his  right  to  vote  at  an  election,  unless  it  is  shown 
affirmatively  that  such  omission  was  due  to  want  of  integrity  or 
fidelity.     Griffin  v.  Rising,  11  Met.  339. 

But  assessors  have  been  held  liable  for  assessing  and  issuing  a 
warrant  for  the  collection  of  a  tax  for  a  city  or  town,  when  such 
city  or  town  was  not  legally  organized.  Dickinson  v.  Billings,  4 
Gray  42.  —  Withington  v.  Eveleth,  7  Pick.  106.  For  a  case  in 
which,  under  an  earlier  statute,  assessors  were  held  liable  for  acts 
done  upon  an  assessment  made  illegally,  see  Ingiee  v.  Bosworth, 
5  Pick.  498. 

An  action  of  tort  cannot  be  maintained  against  a  town  for  acts  of 
its  assessors  and  collectors  in  assessing  and  collecting  illegal  assess- 
ments.    Alger  V.  Easton,  119  Mass.  77,  78. 

Sect.  95.  Assessors  are  entitled  to  the  statute  compensation, 
although  it  exceeds  the  sum  which  the  city  or  town  may  have  voted, 
but  they  are  not  entitled  to  that  sum  and  also  to  the  statute  com- 
pensation, unless  it  appears  from  the  terms  of  the  vote  that  the  sum 
voted  was  intended  to  be  additional.  Moody  v.  Newburyport,  3  Met. 
431.  See  also  Howard  v.  Stevens,  3  Allen  409.  —  Eames  v.  Johnson, 
4  Allen  382. 


CHAPTER  XII. 

OF   THE    COLLECTION   OF   TAXES, 


"  Taxes  upon  personal  estate  constitute  no  lien.  The  liability 
attaches  to  the  person,  and  not  to  the  property  on  account  of  which 
the  tax  is  assessed."     Wells,  J.,  in  Fuller  v.  Day,  103  Mass.  481. 

A  tax  on  real  estate  is  not  primarily  a  debt  of  the  person  to  whom 
it  is  assessed,  secured  by  a  lien  on  the  land,  but  is  primarily  a  charge 
upon  the  land  itself.     Swan  v.  Emerson,  129  Mass.  289,  291. 

The  supreme  court  will  not  interfere  in  equity,  by  injunction  or 
otherwise,  to  restrain  the  collection  of  a  tax  illegally  assessed,  the 
party  being  deemed  to  have  an  adequate  remedy  at  law  under  P.  S. 
c.  11,  s.  69-77,  and  P.  S.  c.  12,  s.  84.  See  Macy  v.  Nantucket,  121 
Mass.  351,  352. —  Norton  v.  Boston,  119  Mass.  194.  — Loud  v. 
Charlestown,  99  Mass.  208. 

Section  1.  A  tax  warrant,  which  is  good  upon  its  face,  protects 
a  collector  who  acts  under  it,  notwithstanding  any  irregularity  in 
the  assessment  of  the  tax.  Hubbard  v.  Garfield,  102  Mass.  72,  73. — 
Howard  v.  Proctor,  7  Gray  128,  133. 
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A  collector,  in  serving  a  warrant  for  the  collection  of  taxes,  acts 
as  a  public  officer,  and  not  as  the  servant  or  agent  of  the  city  or 
town  whose  taxes  he  collects  ;  and  if,  in  collecting  from  a  person  a 
tax  legally  due  from  him,  he  exceeds  his  authority,  as  by  making  an 
illegal  arrest,  such  city  or  town  will  not  be  liable  to  an  action  for 
damages  or  for  the  recovery  back  of  money  paid  to  the  collector 
under  protest.     Dunbar  v.  Boston,  112  Mass.  75. 

Sect.  7.  This  section  applies  to  a  case  where  the  error  in  the 
name  exists  both  in  the  valuation  list  and  in  the  assessors'  warrant 
to  the  collector.  The  statute  covers  all  cases  of  error  in  the  name, 
and  was  intended  to  apply  to  a  case  where  the  name  is  mistaken  by 
omitting,  as  well  as  by  adding  or  by  misnaming.  Tyler  v.  Hard- 
wick,  6  Met.  470,  474.  See  also  Wood  v.  Torrey,  97  Mass.  321,  323. 
—  Westhampton  v.  Searle,  127  Mass.  502,  504. 

As  to  the  effect  of  a  mistake  in  the  name  upon  a  sale  or  convey- 
ance of  land  by  a  collector  for  non-payment  of  taxes,  see  Sargent  v. 
Bean,  7  Gray  125. 

COLLECTION   BY   DISTRESS. 

Sect.  8.  The  distress  cannot  be  made  after  the  death  of  the  per- 
son upon  whom  the  tax  was  assessed.  Wilson  v.  Shearer,  9  Met. 
504,  506. 

Sect.  9.  "  Within  seven  daysT  In  the  case  of  a  seizure  of  bank 
shares,  it  was  held  that  if  the  return  of  the  tax  warrant  showed  that 
the  sale  was  made  twenty  days  after  the  seizure,  the  bank  was  not 
bound  to  issue  a  certificate  of  stock  to  the  purchaser,  as  the  owner's 
title  had  not  been  divested.     Noyes  v.  Haverhill,  11  Gush.  338. 

"  By  'posting  up  a  notification.^^  A  notification  of  a  sale  of  a 
horse  was  held  to  be  good,  although  it  did  not  mention  the  owner's 
name,  or  describe  the  horse,  or  state  the  amount  of  the  tax.  The 
notification  may  be  posted  before  the  expiration  of  four  days  from 
the  seizure.  Barnard  v.  Graves,  13  Met.  85.  As  to  the  form  of  the 
notification,  see  also  Rawson  v.  Spencer,  113  Mass.  40,  46. 

The  return  made  by  a  collector  on  his  warrant  is  so  far  an  official 
act  as  to  be  prima  facie  evidence  in  his  favor  on  the  trial  of  an" 
action  against  him  for  making  the  distress,  and  a  demand  by  him 
before  he  made  the  distress  may  be  shown  by  his  return.     Barnard 
V.  Graves,  13  Met.  85. 

Sect.  12.  As  to  how  far  a  corporation  ought  to  investigate  the 
regularity  of  the  proceedings  before  issuing  a  new  certificate  of 
shares,  see  Smith  v.  Northampton  Bank,  4  Gush.  1,  10. 

Sect.  13.     "  Charges  of  keeping  and  sale^     The  collector  may 
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charge  for  his  own  compensation  a  commission  or  percentage  on  the 
amount  of  the  tax.  Howard  v.  Proctor,  7  Gray  128.  See  section 
36. 

BY   IMPRISONMENT. 

Sect.  14.  "  Cannot  find  sufficient  goods"  &c.  See  Snow  v. 
Clark,  9  Gray  190,  193.  —  Lothrop  v.  Ide,  13  Gray  93,  95.  —  Hall 
V.  Hall,  3  Allen  5. 

Sect.  17.  "  The  charges  of  imprisonment.^'  These  do  not  include 
the  cost  of  the  support  of  the  person  while  imprisoned.  Townsend 
V.  Walcutt,  3  Met.  152. 

Sect.  19.  "  Removes  out  of  the  precinct^  If  a  person  leaves  the 
precinct  with  the  intention  of  returning  at  the  expiration  of  six 
months,  it  is  a  removal  within  the  meaning  of  this  section. 
Houghton  V.  Davenport,  23  Pick.  235. 

"  The  collector  may  issue  his  warrant  to  the  sheriff.^'  As  to  the 
proper  form  for  such  warrants,  see  Cheever  v.  Merritt,  5  Allen  563. 
—  Sherman  v.  Torrey,  99  Mass.  472.  —  Williamstown  v.  Willis,  15 
Gray  427. 

BY   SUIT    OR   DISTRESS. 

Sect.  20.  A  collector  cannot  maintain  an  action  to  recover  taxes 
in  any  case  except  as  provided  in  this  section.  Crapo  v.  Stetson, 
8  Met.  393. 

An  action  under  this  section  may  be  maintained  for  the  recovery 
of  a  tax  on  real  estate.     Richardson  v.  Boston,  148  Mass.  508,  510. 

An  action  brought  under  this  section  by  a  collector  against  the 
executor  or  administrator  of  one  who  has  died  after  taxes  have  been 
assessed  upon  him  is  subject  to  the  provisions  of  P.  S.  c.  136,  s.  9, 
requiring  actions  against  executors  or  administrators  to  be  com- 
menced within  two  years  from  the  time  when  they  gave  bond.  Rich 
V.  Tuckerman,  121  Mass.  222.  But  this  rule  does  not  apply  when 
the  tax  was  assessed  to  the  executor  or  administrator.  Dallinger  v. 
Davis,  149  Mass.  62. 

Sect.  21.  See  Dallinger  v.  Davis,  149  Mass.  62,  cited  under  the 
preceding  section. 

Sect.  22.  Previous  to  St.  1878,  c.  189,  s.  4,  which  is  reenacted  in 
this  section,  the  tax  assessed  upon  an  accumulating  fund  could  not 
be  collected  from  the  trustee  holding  such  fund.  Freetown  v.  Fish, 
123  Mass.  355. 

BY  SALE    OR   TAKING   OF   REAL   ESTATE. 

In  addition  to  the  remedy  by  the  sale  or  taking  of  real  estate  for 
taxes  assessed  thereon,  there  is  a  remedy  against  the  person  and 


PUBLIC    STATUTES,  c.  12,  s.  13-31.  65 

other  property  of  the  party  in  whoso  name  the  tax  was  assessed. 
Richardson  v.  Boston,  148  Mass.  508,  510.  —  Sherwin  v.  Boston  Five 
Cents  Savings  Bank,  137  Mass.  444,  446. 

Sect.  24.  "  Taxes  assessed  on  real  estate  .  .  .  shall  constitute  a 
lien  thereon,'^  &c.  "  Where  lands  are  separated  either  by  the  use  or 
purpose  to  which  they  are  devoted  or  by  their  mode  of  occupation, 
or  are  disconnected  in  location,  a  tax  laid  generally  upon  an  entire 
valuation  cannot  be  made  a  lien  upon  each  separate  parcel,  even 
when  all  are  owned  or  occupied  by  the  same  person."  Jennings  v. 
Collins,  99  Mass.  29,  32.  —  Hayden  v.  Foster,  13  Pick.  492.  And 
a  tax  sale  will  be  void  if  estates,  which  have  been  assessed  sepa- 
rately, are  sold  together  for  one  integral  sum.  Barnes  v.  Boardman, 
149  Mass.  106,  113.  —  Hayden  v.  Foster,  13  Pick.  492,  499. 

This  lien  relates  back  to  and  takes  effect  as  of  the  first  day  of 
May  in  the  year  for  which  the  taxes  are  assessed.  Hill  v.  Bacon, 
110  Mass.  387,  388.  —  Newcomb  v.  Wallace,  112  Mass.  25,  26.  — 
Amory  v.  Melvin,  112  Mass.  83,  87.  —  Davis  v.  Bean,  114  Mass. 
358,  359. 

Prior  to  St.  1881,  c.  304,  when  a  tax  was  assessed  to  a  mortgagor 
in  possession,  the  lien  extended  to  the  whole  estate,  and  a  sale  for 
non-payment  passed  to  the  purchaser  not  only  the  equity  of  redemp- 
tion, but  also  the  rights  of  the  mortgagee,  except  as  was  provided  in 
Gen.  St.  c.  12,  ss.  24,  25,  36.     Parker  v.  Baxter,  2  Gray  185. 

^'■For  two  years  after  they  are  committed  to  the  collector.''  When  a 
collector  dies  before  the  two  years  have  expired,  and  a  new  warrant 
is  committed  to  his  successor,  a  new  period  of  two  years  does  not 
begin  to  run  from  the  time  of  such  committal.  Russell  v.  Deshon, 
124  Mass.  342,  343. 

"  But  the  collector  may  sell  real  estate  for  taxes  after  two  years 
have  elapsed,  unless"  &c.  It  seems  that  this  does  not  give  the 
"  right  to  sell  the  entire  estate,  if  it  is  subject  to  a  mortgage,"  but 
that  it  was  "  intended  to  give  the  right  to  sell  only  the  interest  of 
the  person  to  whom  the  tax  was  assessed."  See  Sherwin  v.  Boston 
Five  Cents  Savings  Bank,  137  Mass.  444,  448. 

Sect.  25.  "  Taxes  re-assessed  on  real  estate  shall  coyistitute  a  lien,"" 
&c.  As  to  what  kind  of  a  re-assessment  must  be  made  to  be  effec- 
tive for  this  purpose,  see  Jennings  v.  Collins,  99  Mass.  29,  32. 

"  Unless  the  estate  has  heeii  alienated.'"  An  entry  for  foreclosure 
by  a  mortgagee  does  not  constitute  an  alienation  within  the  meaning 
of  this  section.  Market  National  Bank  v.  Belmont,  137  Mass.  407, 
409. 

Sect.  31.     "  The  advertisement  shall  contain  a  substantially  accu- 
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rate  description^''  kc.  Where  the  advertisement  stated  that  the 
parcels  of  land  assessed  for  taxes,  "  or  such  portions  thereof  as  may- 
be necessary,"  would  be  sold,  it  was  held  that,  the  sale  of  an  undi- 
vided interest  not  being  authorized  by  the  statute,  all  sales  made 
under  such  notice  were  invalidated,  even  in  cases  in  which  the  whole 
parcel,  and  not  an  undivided  portion  thereof  was  sold.  Wall  v. 
Wall,  124  Mass.  65,  66.—  Sanford  v.  Sanford,  135  Mass.  314,  316. 
St.  1878,  c.  229,  which  was  passed  for  the  purpose  of  confirming 
certain  tax  sales  which  were  liable  to  the  objection  just  referred  to, 
has  been  held  to  be  unconstitutional.  Forster  v.  Forster,  129  Mass. 
559. 

As  to  what  constitutes  a  "  substantially  accurate  description,"  see, 
further,  Farnum  v.  Buffum,  4  Cush.  260,  266.— Todd  v.  Lunt,  148 
Mass.  322,  325., 

"  The  amount  of  the  tax^  If  the  amount  of  the  tax  is  not  accu- 
rately stated,  the  sale  will  be  void.     Alexander  v.  Pitts,  7  Cush.  503. 

So  also  if  the  year  for  which  the  tax  was  assessed  is  incorrectly 
stated.     Knowlton  v.  Moore,  136  Mass.  32,  33. 

Sect.  32.  As  to  the  proper  evidence  that  the  notice  has  been  duly 
posted,  see  Farnum  v.  Buffum,  4  Cush.  260,  266. 

Sect.  35.  Under  the  corresponding  section  of  the  Revised  Statutes 
of  1836  it  was  held  that  a  tax  title  was  not  valid  unless  it  appeared 
by  the  collector's  deed,  or  otherwise,  that  the  land  was  so  divided 
that  no  greater  portion  thereof  was  sold  than  was  necessary  to  sat- 
isfy the  tax  and  intervening  charges,  or  that  it  could  not  be  con- 
veniently divided  to  that  extent.  Crowell  v.  Goodwin,  3  Allen  535. 
But  it  seems  that  the  rule  is  now  different.     See  same  case,  p.  537. 

A  sale  of  real  estate  for  taxes,  if  made  according  to  law,  creates 
a  title  paramount  to  any  existing  estate.  Langley  v.  Chapin,  134 
Mass.  82,  87. 

"  The  whole  or  any  part  of  the  land.'"  Under  this  provision  a 
collector  has  no  authority  to  sell  an  undivided  interest  in  the  land 
which  is  the  subject  of  the  tax.     Wall  v.  Wall,  124  Mass.  65,  67. 

Sect.  36.  As  to  the  legal  fees  of  collectors  prior  to  this  statute, 
see  Converse  v.  Jennings,  13  Gray  77.  —  Howard  v.  Proctor,  7  Gray 
128. 

Sect.  38.  The  deed  of  a  collector  "  should  be  construed  with 
some  strictness"  with  regard  to  the  description  of  the  premises  sold, 
and  if  it  fails  in  that  particular,  it  will  be  void.  Hill  v.  Mo  wry,  6 
Gray  551,  552. 

"  2%e  cause  of  saleP  If  this  is  not  stated  in  full,  the  deed  will  be 
void,  —  for  instance,  if  it  is  not  stated  in  the  deed  that  the  taxes 
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were  not  paid  within  fourteen  days  after  payment  of  them  had  been 
demanded.  Harrington  v.  Worcester,  6  Allen  576.  —  Reed  v.  Crapo, 
127  Mass.  39. — Langdon  v.  Stewart,  142  Mass.  576.  As  to  the 
fulness  of  statement  required,  see  also  Adams  v.  Mills,  126  Mass. 
278,  280. 

"  The  7ieuK^paper  in  tvhich,"  &c.  Such  newspaper  must  be  specified 
by  name  or  other  sufficient  description,  or  the  deed  will  be  void. 
Lunenburg  v.  Walter  Hey  wood  Chair  Co.,  118  Mass,  540. 

"  The  place  of  residence  of  the  (/rantee."  If  this  is  not  stated,  the 
deed  will  be  void.     Knowlton  v.  Moore,  136  Mass.  32,  34. 

"  Such  deed  to  he  valid  shall  he  recorded^''  &c.  This  provision 
was  first  made  by  St.  1848,  c.  166,  s.  5.  It  seems  that  the  recording 
of  such  a  deed  was  a  requisite  to  its  validity  independent  of  statute 
provision.     Tilson  v.  Thompson,  10  Pick.  359,  363. 

It  seems  that  a  collector's  deed  will  not  convey  a  good  title  unless 
the  land  has  been  taxed  to  the  true  owner,  or  to  the  occupant,  or  to 
"  owners  unknown."  See  Sargent  v.  Bean,  7  Gray  125.  —  Jennings 
V.  Collins,  99  Mass.  29,  32. 

As  to  the  effect  of  a  tax  sale  upon  the  rights  of  a  mortgagee,  see 
Parker  v.  Baxter,  2  Gray  185. 

Sect.  39.  Prior  to  St.  1862,  c.  183,  s.  6,  which  is  re-enacted  in 
this  section,  a  purchaser  at  a  tax  sale,  whose  title  proved  invalid, 
had  no  remedy  against  the  town.     Lynde  v.  Melrose,  10  Allen  49. 

Where  the  purchaser  at  the  tax  sale  is  the  owner  of  the  land,  he 
cannot  recover  under  this  section  if  the  sale  proves  to  be  invalid,  — 
otherwise,  however,  of  a  mortgagee  of  the  land,  even  though  he  is  in 
possession  for  the  purpose  of  foreclosure.  Home  Savings  Bank  v. 
Boston,  131  Mass.  277. 

"  Together  with  interest  on  the  same  at  the  rate  of  ten  per  cent  per 
annum.''''  Interest  is  to  be  computed  at  this  rate  up  to  the  time  of 
judgment.     Slocum  v.  Boston,  129  Mass.  559,  567. 

Sect.  40.  '■'■And  if  the  sale  has  been  adjourned  from  day  to  dayP 
Unless  this  has  been  done,  the  collector  cannot  purchase  on  behalf 
of  the  town.     Oakham  v.  Hall,  112  Mass.  535,  539. 

Sect.  41.  If  the  purchaser  fails  to  pay  within  the  ten  days,  a  deed 
afterwards  delivered  to  him  by  the  collector  will  be  void.  Holt  v. 
Weld,  140  Mass.  578. 

Sect.  42.  "  Shall  confer  upon  such  city  or  town  the  saine  rightsP 
As  to  the  rights  acquired  under  such  a  deed,  see  Coughlin  v.  Gray, 
131  Mass.  56,  57. 

Sect.  49.  As  to  the  right  of  an  owner  of  land  to  maintain,  against 
the  holder  of  a  pretended  tax  title,  a  bill  in  equity  to  remove  the 
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cloud  from  his  (the  landowner's)  title,  see  Russell  v.  Deshon,  124 
Mass.  U2,  344. 

"  The  oivner^''  &c.  This  includes  one  who  is  in  possession  under 
a  bond  for  a  deed.     Rogers  v.  Rutter,  11  Gray  410. 

Where  the  original  owner  of  land  has  lost  his  right  to  redeem 
as  against  the  purchaser  of  an  earlier  tax  title,  he  is  not  entitled 
under  this  section  to  redeem  as  against  the  purchaser  at  a  later  sale 
for  taxes.     O'Day  v.  Bowker,  143  Mass.  59,  65. 

A  writ  of  entry  will  lie  by  the  owner  of  land  against  the  pur- 
chaser at  a  tax  sale,  after  a  tender  made  according  to  the  provisions 
of  this  section,  and,  except  in  cases  falling  within  the  provisions  of 
section  QQ,  this  is  the  only  remedy.     Rand  v.  Robinson,  11  Cush.  289. 

"  Or  to  the  purchaser^  his  heirs  or  assigns^  If,  while  the  premises 
are  held  by  one  claiming  adversely  to  him,  the  purchaser,  without 
going  upon  the  land,  gives  a  deed  of  it  to  a  third  party,  the  grantee 
in  such  deed  will  not  thereby  become  entitled  to  have  the  payment 
or  tender  made  to  him,  but  it  must  still  be  made  to  the  original  pur- 
chaser.   Faxon  v.  Wallace,  98  Mass.  44. 

It  seems  that  the  recording  of  a  deed  from  the  purchaser  to  a 
third  person  will  not  be  such  notice  to  the  owner  of  the  estate  as 
will  invalidate  a  subsequent  tender  made  by  him  to  the  original  pur- 
chaser.    Faxon  v.  Wallace,  101  Mass.  444. 

"  Third.  When  there  is  any  error  in  the  name  of  the  person  in- 
tended to  he  taxed.''''  Where  the  tax  has  been  assessed  to  a  person 
who  is  neither  owner  nor  occupant  at  the  time  of  assessment,  a  sale 
for  non-payment  of  such  tax  will  be  wholly  void.  Desmond  v.  Bab- 
bitt, 117  Mass.  233,  234.  Prior  to  the  Revised  Statutes  of  1836,  the 
rule  was  different  with  reference  to  unimproved  lands  of  non-resi- 
dent owners.     Alvord  v.  Collin,  20  Pick.  418,  426. 

"  Fourth.  When  the  person  offei'ing  to  redeem  is  a  mortgagee  of 
record.^''  An  assignee  of  a  mortgage  stands  on  the  same  footing  as 
the  original  mortgagee.  Faxon  v.  Wallace,  98  Mass.  44.  Where 
one,  who  at  the  time  of  the  sale  held  an  assignment  of  a  mortgage, 
did  not  record  his  assignment  until  just  before  he  made  a  tender  for 
the  purpose  of  redemption  from  the  tax  sale,  it  was  held  that  he  was 
a  "  mortgagee  of  record  "  within  the  meaning  of  this  section.  Hawes 
V.  Howland,  136  Mass.  267,  269. 

Sect.  53.  "  Shall  he  liable  to  pay  all  taxes  due  thereon^  These 
words  refer  to  "  all  taxes  which  are  a  lien  on  the  estate,  and  do  not 
include  taxes  assessed  to  the  mortgagor  in  possession,  on  or  for  the 
estate,  the  lien  for  which  has  expired."  Sherwin  v.  Boston  Five 
Cents  Savings  Bank,  137  Mass.  444,  448. 
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"  0>-,  ivhen  a  sale  has  taken  place,  by  the  purchaser T  As  to  the 
meaning  of  these  words  in  this  pkice,  see  Sherwin  v.  Boston  Five 
Cents  Savings  Bank,  137  Mass.  444,  448. 

"  A  valid  deed  of  assignment  of  all  interest  acquired^'  &c.  A 
mortgagee  who  receives  such  a  deed  acquires  only  the  right  to  add 
the  amount  of  the  taxes  to  the  mortgage  debt,  and  does  not  acquire 
any  title  which  he  can  set  up  as  absolute  as  against  a  suit  for  the 
redemption  of  the  mortgage.     Walsh  v.  Wilson,  130  Mass.  124,  126. 

As  to  this  section,  see  also  Andrews  v.  Worcester  County  Mut. 
Fire  Ins.  Co.,  5  Allen  65.  — Tinslar  v.  Davis,  12  Allen  79.  — Home 
Savings  Bank  v.  Boston,  131  Mass.  277,  279. 

Sect.  58.  A  city  or  town  cannot  dispose  of  a  tax  title  held  by  it 
in  any  other  way  than  by  public  sale  as  provided  in  this  section. 
Walsh  V.  Wilson,  130  Mass.  124,  126.  — Langley  v.  Chapin,  134 
Mass.  82,  88.  And  if  it  attempts  to  convey  its  title  by  a  deed  with- 
out such  sale,  it  will  lose  its  own  title,  while  not  transferring  any  to 
its  grantee,  and  the  deed  will  only  operate  as  a  certificate  of  pay- 
ment of  the  tax,  thereby  wholly  relieving  the  laud  from  the  tax  title. 
Langley  v.  Chapin,  134  Mass.  82,  89. 

LIEN   OF   CO-TEXANTS. 

As  to  the  rights  of  a  co-tenant  who  purchases  a  tax  title  upon  the 
estate  of  which  he  is  part  owner,  see  Hurley  v.  Hurley,  148  Mass. 
444. 

MISCELLANEOUS   PROVISIONS. 

Sect.  66.  The  remedy  by  bill  in  equity  does  not  exclude  that  by 
writ  of  entry.     Rand  v.  Robinson,  11  Cush.  289. 

The  persons  who  are  entitled  to  bring  a  bill  under  this  section  are 
those  who  are  entitled  to  redeem  under  section  49.  O'Day  v.  Bovvker, 
143  Mass.  59,  65. 

It  seems  that  in  a  suit  under  this  section  against  one  purchaser  of 
a  tax  title  to  an  estate,  all  other  purchasers  of  tax  title  to  the  same 
estate  should  be  joined  as  defendants.  O'Day  v.  Bowker,  143  Mass. 
59,  64. 

The  supreme  court  cannot  entertain  a  bill  in  equity  for  the  redemp- 
tion of  land  sold  for  taxes,  if  such  bill  is  not  filed,  according  to  this 
section-  "'  '  'xin  five  years  from  the  taking  or  sale."  Gladwin  v. 
French,  112  Mass.  186. 

But  this  section  does  not  have  the  effect  of  limiting  to  five  years 
the  time  within  which  a  suit  may  be  brought  to  remove  the  cloud 
upon  a  title  resulting  from  an  invalid  tax  sale.  Smith  v.  Smith,  150 
Mass.  73,  75. 
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Where  a  trustee  brought  a  bill  in  equity,  asking  leave  to  sell, 
free  from  the  tax  title,  a  portion  of  the  trust  estate  which  had  been 
sold  for  taxes,  and  to  pay  the  holder  of  such  title  out  of  the  proceeds 
of  the  sale,  it  was  held  that  such  bill  could  not  be  maintained. 
Dewey  v.  Donovan,  126  Mass.  335,  337. 

The  origin  of  this  section  may  be  seen  by  comparing  St.  1849, 
c.  213,  s.  1,  and  St.  1856,  c.  239,  s.  3.  The  last  named  statute  was 
apparently  passed  by  reason  of  the  decision  in  Parker  v.  Baxter,  2 
Gray  185,  190.  See  also  Report  of  Commissioners  on  Revision  of 
1860,  notes  to  c.  12,  ss.  39,  40,  41. 

Sect.  78.  As  to  the  liability  under  this  section  of  one  who  is 
acting  as  collector  without  having  been  legally  chosen,  see  Lincoln 
V.  Chapin,  132  Mass.  470. 

Sect.  84.  As  to  the  purpose  and  effect  of  this  section,  see  Cone 
V.  Forest,  126  Mass.  97,  98.  —  Lee  u.  Templeton,  13  Gray  476. 

"  We  think  that  the  legislature  intended  by  this  provision  that  any 
person  upon  whom  a  collector  makes  a  demand  for  the  payment  of  a 
tax  included  in  his  warrant  on  the  .ground  that  he  is  personally 
liable  to  pay  it,  or  whose  property  the  collector  proceeds  to  sell  on 
the  ground  that  it  is  liable  to  be  taken  to  satisfy  such  tax,  may, 
instead  of  resisting  the  collector,  or  resorting  to  other  remedies,  pay 
the  tax  under  written  protest  and  bring  suit  to  recover  the  amount 
paid."     Field,  J.,  in  McGee  v.  Salem,  149  Mass.  238,  242. 

For  cases  in  which  it  has  been  held  that  an  action  cannot  be 
brought  to  recover  back  an  illegal  tax,  for  the  reason  that  a  peti- 
tion for  an  abatement  is  the  only  remedy,  see  notes  to  section  69 
of  chapter  11. 

"  A  notice  of  sale  of  his  real  estate^  The  notice  here  referred  to 
is  the  formal  notice  required  by  section  30.  Knowles  v.  Boston,  129 
Mass.  551. 

"  A  protest  hy  him  in  writing^  It  will  be  sufficient  if  the  money 
and  the  protest  are  delivered  simultaneously.  Carleton  v.  Ashburn- 
ham,  102  Mass.  348. 

As  to  what  is  a  sufficient  "  protest  in  writing,"  see  Knowles  v. 
Boston,  129  Mass.  551. 

Where  the  taxpayer  wrote  his  protest  across  the  face  of  his  tax 
bill,  and  then  handed  the  bill  to  the  collector  of  taxes,  who,  upon 
receiving  the  amount  of  the  bill,  returned  the  bill,  receipted,  to  the 
taxpayer,  it  was  held  that  such  protest  was  sufficient.  Borland  v. 
Boston,  132  Mass.  89. 
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CHAPTER  13. 

OF  THE   TAXATION   OF   CORPORATIONS. 
TAXATION   OF    BANK   SHARES. 

Section  8.  Shares  in  national  banks  situated  in  this  state  are 
legally  taxable,  to  stockholders  residing  here,  in  the  towns  in  which 
such  stockholders  reside.  U.  S.  Rev.  St.  s.  5219.  See  also  Austin 
V.  Aldermen  of  Boston,  14  Allen  359.  —s.  c.  7  Wallace  694.  —Flint 
V.  Aldermen  of  Boston,  99  Mass.  141,  145. 

As  to  the  taxation  of  shares  in  national  banks,  when  such  shares 
are  owned  by  corporations,  see  Murray  v.  Berkshire  Life  Ins.  Co., 
104  Mass.  586. 

As  to  the  constitutionality  of  provisions  for  taxing  shares  belong- 
ing to  non-residents,  see  Provident  Institution  for  Savings  v.  Boston, 
101  Mass.  575,  581. 

Under  this  section  shares  in  a  national  bank  cannot  be  assessed 
for  school-district  taxes  in  a  town  other  than  that  in  which  the  bank 
is  situated.     Little  v.  Little,  131  Mass.  367,  370. 

Nor,  it  seems,  can  they  be  assessed  in  any  case  for  school-district 
or  fire-district  taxes.  See  Rich  v.  Packard  National  Bank,  138 
Mass.  527. 

TAXATION  OF  SAVINGS  BANKS. 

Sect.  20.  This  section  has  been  held  to  be  constitutional,  as 
imposing  a  tax  on  the  fi-anchises  of  the  corporations  to  which  it 
applies.  Commonwealth  v.  Provident  Institution  for  Savings,  12 
Allen  312.  —  s.  c.  6  Wallace  611.  —  Commonwealth  v.  People's  Five 
Cents  Savings  Bank,  5  Allen  428. 

But  it  has  been  held  that  after  a  bank  has  been  enjoined  from 
transacting  business  and  placed  in  the  hands  of  a  receiver,  it  is  not 
liable  to  a  tax  under  this  section.  Commonwealth  v.  Lancaster 
Savings  Bank,  123  Mass.  493,  495.  Otherwise,  however,  in  case  of 
a  temporary  injunction  upon  a  bank.  Commonwealth  v.  Barnstable 
Savings  Bank,  126  Mass.  526,  530. 

"  So  much  of  its  deposits  as  are  invested  in  real  estate  used  for 
banking  purposes."     See  Suffolk  Savings  Bank,  Pet.,  149  Mass.  1,  4. 

TAXATION   OF   INSURANCE   COMPANIES. 

Sect.  25.  The  method  of  taxation  provided  for  in  this  section  is 
constitutional.  Connecticut  Ins.  Co.  v.  Commonwealth,  133  Mass. 
161. 
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TAXATION   OF    CORPORATE    FRANCHISES. 

Sect.  38.  "  Every  corporation  .  .  .  having  a  capital  stock  divided 
into  shares.^*  This  does  not  include  a  mutual  life  insurance  com- 
pany having  an  unredeemed  guaranty  capital,  although  such  capital 
is  divided  into  shares.  Commonwealth  v.  Berkshire  Life  Insurance 
Co.,  98  Mass.  25. 

Sect.  39.  It  seems  that  the  determination  of  the  tax  commis- 
sioner under  this  section,  as  to  the  cash  value  of  the  stock  of  a 
corporation,  is  not  open  to  modification  or  revision  by  any  other 
tribunal.     Commonwealth  v.  Gary  Improvement  Co.,  98  Mass.  19,  21. 

^^  The  fair  cash  valuation  of  all  of  said  shares,''^  ^c.  See  Boston 
&  Lowell  R.  R.  Co.  v.  Commonwealth,  100  Mass.  899. 

Sect.  40.  As  to  the  constitutionality  of  this  tax,  see  Manufac- 
turers' Ins.  Co,  V.  Loud,  99  Mass.  146.  —  Hamilton  Co.  v.  Massachu- 
setts, 6  Wallace  632.  —  Commonwealth  v.  Hamilton  Manufacturing 
Co.,  12  Allen  298.  —  Commonwealth  v.  Lowell  Gas-Light  Co.,  12 
Allen  75, 76.  —  Commonwealth  v.  New  England  Slate  and  Tile  Co.,  13 
Allen  391.  —  Commonwealth  v.  Gary  Improvement  Co.,  98  Mass.  19. 

The  tax  imposed  by  this  section  is  a  tax  on  the  franchises  of 
corporations  and  not  on  their  property.  Commonwealth  v.  Lowell 
Gas-Light  Co.,  12  Allen  75,  76.  —  Commonwealth  V.Hamilton  Manu- 
facturing Co.,  12  Allen  298,  300. 

No  deduction  need  be  made  by  the  tax  commissioner  by  reason  of 
any  United  States  bonds  held  by  the  corporations  taxed.  Manufac- 
turers' Ins.  Co.  V.  Loud,  99  Mass.  146. 

In  the  deduction  of  the  "  value  of  real  estate  "  under  this  section 
is  to  be  included  the  value  of  mortgages  of  real  estate  held  by  the 
corporation.     Firemen's  Ins.  Co.  v.  Commonwealth,  137  Mass.  80. 

Sect.  41.  The  right  to  an  appeal  under  this  section  is  not  defeated 
by  the  failure  of  the  corporation  to  file  a  sworn  list  of  its  property 
under  c.  11,  s.  72.  Lowell  v.  County  Commissioners,  146  Mass. 
403,  409. 

Sect.  43.  "  And  every  such  company  or  association^  incorporated 
elsewhere,  and  having  an  office"  ^c.  The  provision  of  this  section 
imposing  a  tax  upon  such  corporations  is  constitutional.  Attorney- 
General  V.  Bay  State  Mining  Co.,  99  Mass.  148. 

TAXATION   OF    THE   PROPERTY   OF    CERTAIN   MANUFACTURING   COMPANIES, 
COPARTNERSHIPS,   AND   ASSOCIATIONS. 

Sects.  47-49.  These  sections  have  been  held  to  be  unconstitu- 
tional.    Gleason  v.  McKay,  134  Mass.  419. 


PUBLIC   STATUTES,  c  13,  s.  38.  — c.  14,  s.  3.  73 


WARRANTS   FOR   COLLECTION   AND   APPLICATIONS    FOR    RELIEF. 

Sect.  64.  This  section  was  not  intended  to  enable  a  corporation 
to  bring  before  the  supreme  court  "  the  inquiry  whether  there  had  not 
been  an  overvaluation  of  that  which  was  taxable,  but  whether  there 
had  been  a  wrongful  assessment  of  a  tax  or  excise  upon  that  which 
was  not  a  proper  subject  of  taxation."  Devens,  J.,  in  Boston  Manu- 
facturing Co.  V.  Commonwealth 


TITLE    IV. 
CHAPTER  14. 

OF   THE   MILITIA. 
PERSONS   SUBJECT   TO   MILITARY   DUTY. 

Section  1.  By  the  Constitution  of  the  United  States  the  power 
to  determine  who  shall  constitute  tlie  militia  is  vested  in  Congress. 
That  power  having  been  exercised  by  a  provision  requiring  the  enrol- 
ment of  "  every  able-bodied  male  citizen  of  the  respective  states  resi- 
dent therein  who  is  of  the  age  of  eighteen  years  and  under  the  age 
of  forty-five  years,"  a  state  legislature  cannot  constitutionally  pro- 
vide for  the  additional  enrolment  of  other  persons  in  the  militia. 
On  the  other  hand,  under  the  clause  exempting  "  all  persons  who 
now  are  or  may  hereafter  be  exempted  by  the  laws  of  the  respective 
states,"  it  is  competent  for  a  state  legislature  to  exempt  persons 
from  enrolment  even  by  changing  the  limits  of  age,  —  for  example, 
by  restricting  the  enrolment  to  persons  between  the  ages  of  twenty- 
one  and  thirty.  U.  S.  Rev.  St.  ss.  1625, 1629.  —  Opinion  of  Justices, 
14  Gray  614.  — Opinion  of  Justices,  22  Pick.  571. 

Sect.  2.  " Officers  ,  .  .  wlio  have  been  sujyerseded.'^  See  Ex  parte 
Hall,  1  Pick.  261. 

"  Seamen  actually/  employed  on  hoard  of  any  vessel^  See  Com- 
monwealth V.  Newcomb,  14  Mass.  394.  —  Commonwealth  v.  Douglas, 
17  Mass.  49.  —  Bayley  u.  Merritt,  2  Pick.  597. —  Cousins  v.  Cowing, 
23  Pick.  208. 

Sect.  3.  "  On  or  before  first  Tuesday  in  MayT  See  Lees  v. 
Childs,  17  Mass.  351. 

"  The  certificate.^^     As  to  defects  in  the  form  of  the  certificate. 
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Mass.  351. 

Sect.  5.  —  As  to  the  exemption  provided  for  in  this  section,  see 
Commonwealth  v.  Smith,  14  Mass.  374.  —  Hamilton  v.  Shepherd, 
3  Pick.  226. 

THE    VOLUNTEER   MILITIA,    ITS   ORGANIZATION   AND   DISBANDMENT. 

Sect.  23.  Under  U.  S.  Rev.  St.  s.  1630,  which  provides  that  the 
militia  of  each  state  shall  be  arranged  into  divisions,  brigades,  regi- 
ments, battalions,  and  companies,  as  the  legislature  of  the  state  may 
direct,  it  is  not  unconstitutional  for  the  legislature  of  a  state  to  direct 
by  whom  the  arrangement  shall  be  made.  Adams,  Petitioner,  4 
Pick.  25.  —  Commonwealth  v.  Thaxter,  11  Mass.  386.  —  Common- 
wealth V.  Allen,  16  Mass.  523. 

THE   ENLISTMENT    AND   MUSTER-IN   OF   SOLDIERS. 

Sect.  57.  The  enlistment  of  an  infant  over  eighteen  years  of  age 
into  a  volunteer  company  without  the  consent  of  his  parent,  master, 
or  guardian,  is  binding  on  the  infant.  Dewey,  Petitioner,  11  Pick. 
264.  —  Commonwealth  v.  Frost,  13  Mass.  491. 

Sect.  60.  Simple  enlistment  does  not  render  a  person  liable  to 
military  discipline.  Tyler  v.  Pomeroy,  8  Allen  480.  See  also  last 
clause  of  section  61. 

THE   DISCHARGE    OF    ENLISTED   MEN. 

Sect.  71.     See  Commonwealth  v.  Cutter,  8  Mass.  279. 

TOURS   OF   DUTY,   INSPECTIONS,    AND   DRILLS. 

Sect.  100.  The  commanders-in-chief  of  the  militia  of  the  several 
states  have  a  right  to  determine  whether  any  of  the  exigencies  con- 
templated by  the  constitution  of  the  United  States  exist  so  as  to 
require  them  to  place  the  militia,  or  any  part  of  it,  in  the  service  of 
the  United  States  at  the  request  of  the  President,  to  be  commanded 
by  him  pursuant  to  acts  of  Congress.  Opinion  of  Justices,  8  Mass. 
547. 

Sect.  101.  For  a  case  in  which  the  powers  of  a  mayor  in  relation 
to  calling  out  the  militia  are  thoroughly  discussed,  see  Ela  v.  Smith, 
5  Gray  121. 

Sect.  110.  This  statute  does  not  authorize  the  holding  of  an 
encampment  on  private  property  without  the  consent  of  the  owner. 
Brigham  v.  Edmands,  7  Gray  359. 

Sect;  114.    As  to  what  constitutes  legal  notice,  see  Spaulding  v. 
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Bancroft,  23  Pick.  54.  —  Colburn  v.  Bancroft,  23  Pick.  57.  —  Gid- 
dings,  Petitioner,  22  Pick.  40G.  —  Pray  v.  Curtis,  21  Pick.  332.  — 
Cobb  V.  Lucas,  15  Pick.  7. 

EXCUSES   FOR   NON-PERFORMANCE    OF   DUTY. 

Sect.  129.  It  seems  that  a  physician's  certificate,  though  pre- 
sented as  required  by  law,  is  not  conclusive  evidence  of  disability. 
See  Johnson  v.  Morse,  7  Pick.  251.  —  Commonwealth  v.  Smith,  11 
Mass.  456.  —  Commonwealth  v.  Bliss,  9  Mass.  322. 

PAY   AND    ALLOWANCES. 

Sect.  130.  A  member  of  the  volunteer  militia  cannot  maintain 
an  action  against  the  colonel  of  his  regiment  for  services  performed 
pursuant  to  a  military  order  given  by  the  latter  by  direction  of  his 
superior  officer.     Savage  v.  Gibbs,  4  Gray  601. 

OF  REGIMENTAL,  BATTALION,  AND  COMPANY  BY-LAWS. 

Sect.  150.  As  to  proceedings  to  enforce  the  payment  of  fines,  see 
Belcher  v.  Johnson,  1  Met.  148.  —  Mountfort  v.  Hall,  1  Mass.  443.— 
Pratt  V.  Hall,  4  Mass.  239.— Edgar  v.  Dodge,  4  Mass.  670.  —  Ball 
V.  Brigham,  5  Mass.  406. — Commonwealth  v.  Smith,  11  Mass. 
456.  —  Dyer  v.  Hunnewell,  12  Mass.  271.  —  Holmes,  Petitioner,  5 
Pick.  189.  —  Burt  v.  Dimmock,  11  Pick.  355.  —  Commonwealth  v. 
Peirce,  15  Pick.  170.  —  Lovett,  Petitioner,  16  Pick.  84.  —  Guilford 
V.  Adams,  19  Pick.  376.  —  Kingsbury  v.  Doane,  19  Pick.  530.  — 
Foye  V.  Curtis,  21  Pick.  330.  —  Cousins  v.  Cowing,  23  Pick.  209.  — 
Hammond  v.  Dunbar,  24  Pick.  172. 

Minority  is  not  a  defence  to  the  imposition  of  a  fine.  Winslow  v. 
Anderson,  4  Mass.  376. 

GENERAL   PROVISIONS. 

Sect.  160.  As  to  defects  in  the  rolls,  see  Giddings,  Petitioner,  22 
Pick.  406.  —  Cousins  v.  Cowing,  23  Pick.  208. 
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TITLE    V. 

OP  CERTAIN   STATE   OFFICERS. 


CHAPTER  15. 

OF  THE   EXECUTIVE   DEPARTMENT   AND   THE   SECRETARY  OP  THE 
COMMONWEALTH. 


CHAPTER  16. 

OP   THE   AUDITOR,   TREASURER,   AND   MATTERS   OP   FINANCE. 


THE   AUDITOR. 


Section  3.     As  to  the  law  prior  to  St.  1867,  c.  178,  ss.  3,  4,  which 
are  re-enacted  in  this  section,  see  Opinion  of  Justices,  13  Allen  593. 


MATTERS   OF   FINANCE. 


Sect.  28.  See  Opinion  of  Justices,  13  Allen  593. 

Sect.  31.  See  Lowell  v.  Oliver,  8  Allen  247. 

Sect.  33.  See  Lowell  v.  Oliver,  8  Allen  247,  251,  258. 

Sect.  41.  See  Washburn  v.  Commonwealth,  137  Mass.  139. 

Sect.  54.  See  Lord  v.  County  of  Essex,  98  Mass.  484. 


CHAPTER   17. 

OF  THE   attorney-general   AND   DISTRICT   ATTORNEYS. 

Section  3.  As  to  the  right  of  the  attorney-general  for  good  cause 
to  avail  himself  of  the  aid  of  other  suitable  counsel,  see  Common- 
wealth V.  Boston  &  Maine  R.  R.,  3  Cush.  25,  48.  —  Pai-ker  v.  May,  5 
Cush.  336.     See  also  section  22. 

Sect.  6.  On  an  information  to  enforce  a  trust  for  purposes  of 
public  charity,  the  attorney-general  is  not  obliged  to  appear  person- 
ally, but  he  may  appear  and  conduct  the  cause  by  other  counsel. 
Parker  v.  May,  5  Cush.  336. 

By  the  common  law  the  public  prosecutor  has  power  to  institute 
proceedings  for  the  enforcement  of  a  public  charity.  Parker  v.  May, 
5  Cush.  336.     See  also  Attorney-General  v.  Parker,  126  Mass.  219. 
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"  The  due  application  of  funds  given,^'  ^c.  See  Attorney-General 
V.  Parker,  126  Mass.  217,  219. 

Sect.  19.  As  to  the  power  of  a  district  attorney  to  authorize  a 
third  person  to  act  for  him  in  a  suit  in  behalf  of  the  commonwealth, 
see  Commonwealth  v.  Conn.  River  R.  R.,  15  Gray  447,  449.  —  Com- 
monwealth V.  Boston  &  Maine  R.  R.,  3  Cush.  25,  48.  See  also 
section  21. 

As  to  the  cases  in  which  counsel  may  be  appointed  to  assist  a 
district  attorney,  see  Commonwealth  v.  Scott,  123  Mass.  223,  233. 
See  also  notes  to  section  3. 

Sect.  22.  Under  this  section  the  court  may  appoint  a  district 
attorney  pro  tempore,  when  the  office  is  vacant.  Commonwealth  v. 
King,  8  Gray  501. 

"  So7ne  suitable  person.^''  A  counsellor  is  not  a  suitable  person  to 
be  appointed  on  a  criminal  case,  if  he  has  previously  been  employed 
in  a  civil  case  depending  upon  the  same  state  of  facts.  Common- 
wealth V.  Gibbs,  4  Gray  146, 

Sect.  24.     See  Commonwealth  v.  Rogers,  9  Gray  278,  281. 


CHAPTER    18. 


OF   NOTARIES   PUBLIC    AND   COMMISSIONERS   TO    ADMINISTER   OATHS   OP 
OFFICE   AND   TO   TAKE   ACKNOWLEDGMENTS   OP   DEEDS,   ETC. 

NOTARIES   PUBLIC. 

As  to  the  general  powers  of  notaries  public,  see  Opinion  of  Jus- 
tices, 150  Mass.  586. 

Under  the  constitution  and  laws  as  they  stood  in  1890  a  woman 
could  not  be  appointed  a  notary  public.  Opinion  of  Justices,  150 
Mass.  586. 

Section  1.  Under  this  section  a  notary  public  has  authority  to 
administer  the  oath  to  the  witnesses  of  an  entry  to  foreclose  a  mort- 
gage.    Murphy  v.  Murphy,  145  Mass.  224. 


CHAPTER  19. 

OF  THE  BOARD  OF  HARBOR  AND  LAND  COMMISSIONERS. 

Section  5.     For  a  case  arising  under  the  provisions  of  this  section, 
see  Linzee  v.  Mixer,  101  Mass.  512. 
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Sect.  8.  "  WJio  have  not  begun  such  work.''  See  Attorney-General 
V.  Boston  &  Lowell  R.  R.  Co.,  118  Mass.  345,  319. 

Sect.  17.  See  Attorney-General  v.  Cambridge,  119  Mass.  518.  — 
Henry  v.  Newburyport,  149  Mass.  582,  586. 

"  Stop  by  injuyiction."  See  Attorney-General  v.  Woods,  108  Mass. 
436,  440. 


CHAPTER  20. 

OP   THE   STATE   BOARD    OF   AGRICULTURE. 


CHAPTER   21. 

GENERAL   PROVISIONS   RELATING   TO    STATE   OFFICERS. 


TITLE    VI. 

OF   COUNTIES    AND    COUNTY   OFFICERS. 


CHAPTER   22. 

OF   COUNTIES    AND    COUNTY    COMMISSIONERS. 
COUNTY   COMMISSIONERS. 

When  additional  powers  are  given  to  county  commissioners  by 
special  statutes,  it  is  presumed,  unless  a  clear  intention  to  the  con- 
trary appears,  that  the  jurisdiction  of  such  commissioners  is  not 
thereby  extended  beyond  their  county.  Boston  v.  County  Commis- 
sioners, 111  Mass.  313,  314. 

"  The  county  commissioners  constitute  an  inferior  court,  charged 
with  certain  ministerial  and  judicial  duties.  On  all  matters  of  fact 
properly  submitted  to  them,  and  in  the  legal  exercise  of  their  discre- 
tion, their  decisions  are  final  and  conclusive.  If  they  fail  to  perform 
a  legal  duty,  either  judicial  or  ministerial,  mandamus  lies  to  compel 
them  to  do  so.  If,  in  the  performance  of  a  legal  duty,  they  have 
committed  an  error  in  law,  or  have  failed  to  proceed  in  all  respects 
according  to  law,  certiorari  lies  to  quash,  affirm,  or  amend  their 
proceedings.  In  these  two  forms  of  procedure  only,  according  to 
the  well-settled  practice  in  this  commonwealth,  can  their  action  be 
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controlled  or  annulled."  Endicott,  J.,  in  Brewer  v.  Boston,  Clinton, 
&  Fitcliburg  R.  R.  Co.,  113  Mass.  52,  56. 

Section  14.  "  In  full  payment  for  all  their  services."  See  New 
Haven  and  Northampton  Co.  v.  Hayden,  117  Mass.  433,  438. 

"  And  no  other  or  additional  compensation  shall  he  paid  to  them 
for  any  service  performed  hy  them  for  their  respective  counties." 
This  refers  only  to  services  rendered  as  county  commissioners. 
Bristol  County  v.  Gray,  140  Mass.  59,  61. 

Sect.  17.  The  fact  that  a  county  commissioner  is  a  taxable 
owner  of  real  estate  in  the  town  in  which  a  road  is  prayed  for,  does 
not  make  him  disqualified  to  act.  Danvcrs  v.  County  Commis 
sioners,  2  Met.  185. 

Nor  is  a  commissioner  disqualified  to  act  by  reason  of  being  an 
inhabitant  of  a  town,  to  the  line  of  which  the  road  in  question 
extends,  and  in  which  the  road  is  continued.  Monterey  v.  County 
Commissioners,  7  Cush.  394. 

As  to  what  interest  will  disqualify  a  commissioner  from  acting, 
see  also  Wilbraham  v.  County  Commissioners,  11  Pick.  322.  —  Hall 
V.Thayer,  105  Mass.  219,  223. — Taylor  v.  County  Commissioners, 
105  Mass.  225.  —  Phillips  v.  County  Commissioners,  122  Mass.  258, 
260. 

The  proceedings  of  a  board  not  organized  according  to  the  pro- 
visions of  this  section  will  be  quashed,  if  seasonably  excepted  to. 
Danvers  v.  County  Commissioners,  2  Met.  185.  —  Tolland  v.  County 
Commissioners,  13  Gray  12. 

"  If  any  part  of  a  road  upon  which  they  are  to  act  lies  ivithin  the 
city  or  town  in  which  either  of  them  resides"  ^c.  This  has  been 
held  to  apply  where  the  board  were  acting  under  a  subsequent 
statute  relative  to  the  crossing  of  a  highway  by  a  railroad.  Boston 
&  Albany  R.  R.  Co.  v.  County  Commissioners,  116  Mass.  73,  75. 
So  also  where  they  were  acting  under  a  subsequent  statute  relative 
to  laying  out  bridges  or  highways.  Haverhill  Bridge  Proprietors  v. 
County  Commissioners,  103  Mass.  120,  124. 

Sect.  18.  Unless  the  contrary  is  shown,  it  will  be  presumed  that 
the  proceedings  of  county  commissioners  have  not  violated  the  pro- 
visions of  this  section.  Walker  v.  Boston  &  Maine  R.  R.,  3  Cush. 
1,  19. 

When,  pursuant  to  this  section,  it  is  necessary  tliat  the  commis- 
sioners should  act  in  the  final  determination  of  a  matter,  it  is  also 
necessary  that  all  the  commissioners  so  acting  should  have  heard 
the  evidence  in  the  case.  Joslyn  v.  County  Commissioners,  15 
Gray  567. 
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Sect.  22.  This  section  does  not  require  the  commissioners  to 
accept  the  lowest  proposal  made  to  them,  but,  after  receiving  the 
proposals,  they  are  authorized  to  make  such  contracts  as  they  deem 
that  the  interests  of  the  county  require.  Mayo  v.  County  Commis- 
sioners, 141  Mass.  74. 

Sect.  23.  "This  section  apparently  has  reference  only  to  pro- 
ceedings before  the  commissioners  themselves,  and  not  to  any  appli- 
cation for  a  jury  to  revise  an  assessment  made  by  them."  Devens, 
J.,  in  Dickinson  v.  Amherst  Water  Co.,  139  Mass.  210,  213. 

Sect.  27.  "  Their  clerk  shall  enter  the  same  of  record.'"  The  clerk 
is  the  proper  officer  to  make  records  of  the  doings  of  the  commis- 
sioners and  to  attest  copies  thereof.  Rice  v.  Lancaster  R.  R.  Co., 
114  Mass.  514. 


CHAPTER   23. 

OF   COUNTY   TREASURERS   AND    COUNTY   FINANCES. 

Section  22.  See  District  Attorney  v.  County  Commissioners,  14 
Gray  138.  

CHAPTER  24. 

OF   registers   OF   DEEDS, 

Section  16.  "  Every  register  shall  record  .  .  .  all  instruments 
which  he  is  required  to  record^  As  to  the  effect  of  the  record  of 
an  instrument  the  recording  of  which  is  not  provided  for  by  law,  see 
Douglas  V.  Shumway,  13  Gray  498,  502.  —  Pitcher  v.  Barrows,  17 
Pick.  361,  364.  —  Blood  v.  Blood,  23  Pick.  80,  84. 

As  to  the  effect  of  the  record  of  an  instrument  which  has  not 
been  duly  acknowledged,  see  Pidge  v.  Tyler,  4  Mass.  541,  547.  — 
Dole  V.  Thurlow,  12  Met.  157,  163.  —  Stetson  v.  Gulliver,  2  Cush. 
494. 

CHAPTER  25. 

of   SHERIFFS. 

Section  1.  "  And  he  responsible  for  all  his  deputies!'^  A  sheriff  is 
responsible  for  money  actually  received  by  his  deputy  upon  a  pro- 
cess committed  to  him  for  service,  although  such  process  is  void 
upon  its  face.     Williamstown  v.  Willis,  15  Gray  427,  430. 
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It  was  held,  in  an  early  case,  that  trespass  vi  et  armis  would 
lie  against  a  sheriff  for  the  act  of  his  deputy.  Griunell  v.  Powers, 
1  Mass.  530. 

When  a  deputy  sheriff,  upon  receiving  a  writ  for  service,  is 
authorized  to  settle  the  suit  by  receiving  money  or  in  any  other 
particular  way,  if  he  acts  in  a  settlement,  he  acts  not  in  his  official 
character,  but  as  the  special  agent  of  the  plaintiff,  and  the  sheriff  is 
not  answerable  for  his  wrongful  or  unauthorized  act  as  such  agent. 
But  if  the  deputy  does  not  act  in  strict  pursuance  of  his  authority,  as 
for  instance,  if  being  authorized  to  take  in  settlement  an  order  upon 
a  particular  person  for  a  certain  amount,  he  receives  such  amount  in 
money,  the  sheriff  will  be  answerable  for  his  default  in  not  paying 
over  such  money  to  the  plaintiff.     Hammond  v.  Root,  15  Gray  516. 

As  to  the  cases  in  which  a  sheriff  will  be  relieved  from  liability 
for  the  acts  of  his  deputy  for  the  reason  that  the  deputy  has  varied 
from  the  strict  line  of  his  official  duty  by  the  desire  or  authority  of 
the  party  who  seeks  to  hold  the  sheriff  liable,  see  New  Hampshire 
Savings  Bank  v.  Varnum,  1  Met.  34,  36. 

A  sheriff  is  not  responsible  for  acts  of  his  deputy  which  are  not 
done  by  him  by  virtue  or  under  color  of  his  office.  Davis  v.  Smith, 
130  Mass.  113, 114. 

Sect.  9.     See  Todd  v.  Bradford,  17  Mass.  567. 

Sect.  12.  "iw  a  civil  action."  As  to  the  commitment  of  a  sheriff 
in  a  criminal  process,  see  Adams  v.  Vose,  1  Gray  51,  60. 

Sect.  15.  As  to  how  far  a  sheriff's  liability  extends  in  case  his 
deputy  is  reappointed  by  his  successor,  see  Blake  v.  Shaw,  7  Mass. 
505.  —  Larned  v.  Allen,  13  Mass.  295. 

As  to  whether  a  deputy  sheriff  can  serve  a  writ  in  behalf  of  a 
bank,  when  he  is  a  memlber  of  the  corporation,  see  Merchants'  Bank 
V.  Cook,  4  Pick.  405. 

Sect.  17.  For  the  purpose  of  this  section  see  note  upon  it  by  the 
Commissioners  on  the  Revision  of  1860. 

Sect.  19.  Under  this  section  an  officer  may,  after  his  removal, 
make  and  complete  returns  relative  to  matters  done  by  him  before 
his  removal.     Welsh  v.  Joy,  13  Pick.  477,  481,  482. 

At  common  law,  independent  of  statute,  when  an  officer  has  com- 
menced the  service  of  a  process,  he  is  entitled,  and  even  bound,  to 
proceed  to  its  completion,  although  he  may  have  been  removed  from 
or  have  gone  out  of  office.     O'Brien  v.  Annis,  120  Mass.  143,  146. 

Sect.  22.  As  to  what  services  of  a  sheriff  his  salary  is  to  be  con- 
sidered as  compensation  for,  see  Briggs  v.  Taunton,  110  Mass.  423, 
424. 

6 
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CHAPTER  26. 

OP  MEDICAL   EXAMINERS. 

As  to  the  origin  of  the  office  of  coroner,  for  which  office  that  of 
medical  examiner  has  been  substituted  by  statute,  see  11  Am.  Law 
Rev.  480. 

Section  11.  The  provision  for  an  autopsy  does  not  render  other 
evidence  of  the  facts  inadmissible.  Commonwealth  v.  Dunan,  128 
Mass.  422. 

The  testimony  of  a  medical  examiner,  who  is  competent  as  a 
medical  expert,  is  not  rendered  incompetent  by  the  fact  that,  in 
making  the  autopsy,  he  did  not  follow  the  provisions  of  this  section. 
Commonwealth  V.  Taylor,  132  Mass.  261,  262. 

Sect.  15.  This  section  does  not  require  the  magistrate  to  file 
with  his  report  any  minutes  of  the  testimony.  Commonwealth  v. 
Ryan,  134  Mass.  223,  225. 

Sect.  22.  As  to  the  duty  of  a  medical  examiner  with  regard  to 
the  property  of  a  third  person  found  upon  a  dead  body,  see  Smiley  v. 
Allen,  13  Allen  465. 


TITLE    VIL 

OF  TOWNS   AND   CITIES. 

CHAPTER  27. 

OF   TOWNS   AND   TOWN   OFFICERS. 
POWERS   AND    DUTIES   OF    TOWNS. 

As  to  the  origin  and  growth  of  the  corporate  powers  and  duties  of 
towns,  see  Hill  v.  Boston,  122  Mass.  344,  349. 

For  a  general  review  of  the  cases  relative  to  the  liability  of  towns 
for  injuries  caused  by  their  acts  or  the  acts  of  their  agents,  see 
Tindley  v.  Salem,  137  Mass.  171. 

A  town  cannot  be  held  responsible  for  damages  resulting  from 
work  done  under  the  supposed  authority  of  illegal  and  void  votes. 
Lemon  v.  Newton,  134  Mass.  476,  480.  —  Cavanagh  v.  Boston,  139 
Mass.  426,  435. 
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Sect.  2.  As  to  the  power  of  the  legislature  to  change  the  boun- 
daries of  towns  and  to  unite  two  towns  in  one,  see  Stone  v.  Charles- 
town,  114  Mass.  214,  220. 

Sect.  3.  The  perambulation  of  a  town  line,  when  duly  recorded, 
affords  strong  but  not  conclusive  evidence  that  the  line  so  perambu- 
lated is  the  true  boundary  line.  Putnam  v.  Bond,  100  Mass.  58, 
62.  —  Freeman  v.  Kenney,  15  Piciv.  44.  —  Middleborough  v.  Taunton, 
2  Cush.  406,  409.  —  Commonwealth  v.  Heffron,  102  Mass.  148,  151. 

Sect.  8.  "No  private  action,  unless  authorized  by  express  statute, 
can  be  maintained  against  a  town  for  the  neglect  of  a  public  duty 
imposed  upon  it  by  law  for  the  benefit  of  the  public  and  from  the 
performance  of  which  it  receives  no  profit  or  advantage."  Hill  v. 
Boston,  122  Mass.  344,  345,  358,  360. 

A  town  cannot  make  a  valid  agreement  to  refer  to  arbitrators  such 
a  question  as  that  of  the  amount  of  betterments  to  be  assessed  for 
the  laying  out  of  a  highway.    Somerville  v.  Dickerman,  127  Mass.  272. 

An  execution  against  a  town  may  be  levied  on  the  property  of  any 
of  the  inhabitants.     Hill  v.  Boston,  122  Mass.  344,  349. 

'"''May  appoint  all  necessary  agents^'''  ^c.  As  to  the  proper  mode 
of  such  appointment,  see  Walpole  v.  Gray,  11  Allen  149. 

Sect.  9.  Towns  may  take  and  hold  devises  and  bequests  for  ap- 
propriate charitable  uses.     Drury  v.  Natick,  10  Allen  169,  182. 

As  to  the  title  of  towns  to  ungranted  lands  within  the  town  limits, 
see  Lynn  v.  Nahant,  113  Mass.  433,  448. 

"  They  may  hold  real  estate^  Towns  "  may  hold  real  estate  by 
gift  or  purchase  whenever,  in  the  exercise  of  their  corporate  powers, 
or  in  the  performance  of  any  duty  imposed  by  law,  it  is  necessary  or 
expedient  for  the  interest  of  their  inhabitants  to  do  so."  Common- 
wealth V.  Wilder,  127  Mass.  1,4.  As  to  how  the  title  of  a  town  to  real 
estate  improperly  conveyed  to  it  may  be  avoided,  see  same  case,  pp.  5, 6. 

"  May  convey  the  same  either  hy  a  vote^''  ^c.  It  has  always  been 
held  in  Massachusetts  that  towns  might  convey  their  lands  by  vote 
ivithout  deei.  Gloucester  v.  Gaffney,  8  Allen  11,  13.  —  Green  v. 
Putnam,  8  Cush.  21, 25.  —  Springfield  v.  Miller,  12  Mass.  415,  416.  — 
Codman  u.  Winslow,  10  Mass.  146.  —  Baker  v.  Fales,  16  Mass.  488, 
497.  —  Thomas  v.  Marshfield,  10  Pick.  364,  367.—  Damon  v.  Granby, 
2  Pick.  345,  352.  — Adams  v.  Frothingham,  3  Mass.  352,  360.  As 
to  the  validity  of  a  deed  by  a  town  or  its  agent  prior  to  the  Revised 
Statutes  of  1836,  see  Damon  v.  Granby,  2  Pick.  345,  352. 

Sect.  10.  "  At  legal  meetings.^''  .  These  include  special  meetings 
as  well  as  the  regular  annual  meetings.  Freeland  v.  Hastings,  10 
Allen  570,  590. 
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"'  For  the  folloiving  purposes^  The  purposes  for  which  money  is 
raised  must  be  specitied  in  the  vote  to  raise  it,  or  otherwise  declared 
or  made  known  at  the  time  when  such  vote  is  passed.  Freeland  v. 
Hastings,  10  Allen570,57G.— Woodbury  v.  Hamilton,6  Pick.101,102. 
As  to  the  admission  of  oral  evidence  to  show  the  purposes  for  which 
money  was  actually  voted,  see  Matthews  w.  Westborough,134  Mass.  555. 

"  For  the  support  of  public  schools."  For  a  case  in  which  a  female 
high  school  was  held  to  be  a  town  school,  see  Gushing  v.  Newbury- 
port,  10  Met.  508. 

But  it  has  been  held  that  a  town  could  not  vote  money  to  support 
a  school  founded  by  a  charitable  bequest  that  vested  the  superinten- 
dence of  it  in  certain  trustees  and  not  in  the  authorities  of  the  town. 
Jenkins  v.  Andover,  103  Mass.  91. 

"  For  burial  grounds."    See  Jenkins  v.  Andover,  103  Mass.  94, 104. 

"  For  all  other  necessary  charges  arising  in  such  town."  As  to  the 
meaning  of  the  words  "  necessary  charges,"  see  Minot  v.  West  Rox- 
bury,  112  Mass.  1,  4.  —  Dunn  v.  Framingham,  182  Mass.  436,  437. 

It  has  been  held  that  a  town  may  vote  money  "  for  the  enforce- 
ment of  the  liquor  law  "  (Dunn  v.  Framingham,  132  Mass.  436)  ; 
to  build  a  market-house  (Spaulding  v.  Lowell,  23  Pick.  71)  ;  to 
repair  fire-engines  used  for  extinguishing  fires,  whether  such  engines 
belonged  to  the  town  or  were  purchased  by  private  subscription 
(Allen  V.  Taunton,  19  Pick.  485)  ;  to  construct  reservoirs  for  water 
to  supply  the  fire-engines  (Hardy  v.  Waltham,  3  Met.  163)  ;  to 
repair  a  public  clock  (Willard  v.  Newburyport,  12  Pick.  227)  ;  and 
to  repair  a  meeting-house  as  a  compensation  for  its  use  for  municipal 
purposes.     Woodbury  v.  Hamilton,  6  Pick.  101. 

A  town  may  vote  money  to  build  a  town  house,  and  in  the  erection 
of  a  building  for  this  purpose,  provision  may  be  made  for  the  pro- 
spective wants  of  the  town,  and  rooms  not  immediately  wanted  may 
be  included  in  the  building.     French  v.  Quincy,  3  Allen  9,  12. 

A  town  may  raise  money  to  indemnify  its  officers  against  liabilities 
incurred  in  the  bona  fide  discharge  of  their  duties.  Fuller  v.  Groton, 
11  Gray  340,  and  cases  there  cited.  Also  Babbitt  v.  Savoy,  3  Gush. 
530.  But  see  Vincent  v.  Nantucket,  12  Gush.  103.  —  Lawrence  v. 
McAlvin,  109  Mass.  311. 

So  also  it  may  in  certain  cases  grant  to  a  person,  who  has  per- 
formed services  for  it,  an  amount  exceeding  that  which  it  is  legally 
liable  to  pay  for  such  services.  Friend  v.  Gilbert,  108  Mass.  408. 
Or  it  may  compensate  a  person  for  services  of  which  it  has  received 
the  benefit,  although  such  person  has  no  legal  claim  whatever  for 
compehsation  therefor.     Gurran  v.  Holliston,  130  Mass.  272. 
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So  also  it  may  in  certain  cases  compensate  a  committee  for  its 
services.     Arlington  v.  Pcirce,  122  Mass.  270,  272. 

But  where  statute  provision  has  been  made  for  the  appointment  of 
officers  for  the  performance  of  certain  duties,  a  town  cannot  vote 
compensation  to  other  persons  for  the  performance  of  those  duties. 
Grecnough  v.  Wakefield,  127  Mass.  275,  278. 

A  town  has  no  authority,  in  time  of  war  and  danger  of  hostile 
invasion,  to  raise  money  to  give  additional  pay  to  the  militia  and  for 
other  purposes  of  defence.     Stetson  v.  Kempton,  13  Mass.  272. 

A  town  has  no  authority  to  appropriate  money  for  the  celebration 
of  the  Fourth  of  July.  Hood  v.  Lynn,  1  Allen  103.  Nor  of  the 
anniversary  of  the  surrender  of  Cornwallis.  Tash  v.  Adams,  10 
Gush.  252.  See,  however,  P.  S.  c.  28,  s.  13,  which  authorizes  cities  to 
make  such  appropriations. 

Nor  has  a  town  authority  to  appropriate  money  for  the  purchase  of 
uniforms  for  a  military  company.    Glaflin  v.  Hopkinton,  4  Gray  502. 

Nor  for  the  payment  of  expenses  incurred  by  individuals  in  pro- 
curing the  passage  of  the  charter  of  the  town.  Frost  v.  Belmont, 
6  Allen  152. 

Nor  for  the  payment  of  expenses  of  a  committee  which  has  been 
directed,  by  vote  of  the  town,  to  petition  the  legislature  for  the 
annexation  of  the  town  to  an  adjoining  town.  Minot  v.  West  Rox- 
bury,  112  Mass.  1. 

Nor  for  the  payment  of  expenses  of  a  committee  appointed  to  pro- 
cure certain  legislation  which,  when  obtained,  proved  to  be  unconsti- 
tutional.    Mead  v.  Acton,  139  Mass.  341,  344. 

Nor  for  the  payment  of  expenses  incurred  in  opposing  before  the 
legislature  the  annexation  of  the  whole  or  of  a  part  of  the  territory  of 
the  town  to  another  town.     Coolidge  v.  Brookline,  114  Mass.  592, 594. 

Nor  can  a  town  vote  to  distribute  money  in  its  treasury  among 
those  liable  to  a  poll  tax  in  the  town.  Allen  v.  Marion,  11  Allen 
108.  Nor  to  appropriate  it  to  the  payment  of  poll  taxes.  Cooley  v. 
Granville,  10  Gush.  56. 

"  It  is  in  the  power  of  towns  to  settle  claims  which  may  be  made 
upon  them  arising  out  of  their  administration  of  their  municipal 
affairs.  A  vote  to  appropriate  money  for  such  a  purpose  is  there- 
fore binding  upon  them,  even  if,  upon  subsequent  examination,  it  is 
ascertained  that  the  claim  which  was  to  be  settled  thereby  was  one 
which  could  not  have  been  successfully  maintained."  Devens,  J., 
in  Matthews  v.  Westborough,  131  Mass.  521,  522.  See  also  same 
case,  134  Mass.  555. 

As  to  the  constitutional  limits  of  the  power  of  the  legislature  to 
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authorize  or  require  towns  to  raise  money,  see  Freeland  v.  Hastings, 
10  Allen  570,  579.  —  Agawam  v.  Hampden,  130  Mass.  528.  —  Mead 
V.  Acton,  139  Mass.  341,  343. 

Sect.  11.  — ^'- Of  its  incorporation.'^  See  Hill  v.  Easthampton,  140 
Mass.  381. 

Sect.  15.  '■'•For  directing  and  managing  the  prudential  affairs^ 
preserving  the  peace  and  good  order,  and  maintaining  the  internal 
police  thereof y  What  is  meant  by  the  "  prudential  affairs  "  of  a 
town  was  considered  in  the  case  of  Willard  v.  Newburyport,  12  Pick. 
227,  231 ;  and  it  was  there  said  by  Chief  Justice  Shaw  that  "  per- 
haps no  better  approximation  to  an  exact  description  can  be  made, 
than  to  say  that  they  embrace  that  large  class  of  miscellaneous  sub- 
jects, affecting  the  accommodation  and  convenience  of  the  inhabi- 
tants, which  have  been  placed  under  the  municipal  jurisdiction  of 
towns  by  statute  or  usage."  The  same  question  was  further  dis- 
cussed by  Judge  Shaw  in  Spaulding  v.  Lowell,  23  Piek.  71,  77. 

"  And  may  affix  penalties,  not  exceeding  twenty  dollars  for  one 
offence.'"  A  by-law  imposing  a  penalty  of  a  less  amount  than  twenty 
dollars  for  every  hour  during  which  an  offence  may  continue  is  not 
valid.     Commonwealth  v.  Wilkins,  121  Mass.  356. 

Sect.  21.  The  supreme  court  has  no  jurisdiction  to  revise  the 
proceedings  of  the  superior  court  in  approving  by-laws.  Inhabitants 
of  Weymouth,  Petitioners,  2  Cush.  335. 

This  section  does  not  apply  to  regulations  of  the  board  of  alder- 
men of  Boston.     Commonwealth  v.  Lagorio,  141  Mass.  81,  88. 

Sect.  22.  As  to  how  far  the  by-laws  of  a  town  might  by  the 
common  law  be  made  binding  on  persons  not  inhabitants  of  the 
town,  see  Commonwealth  v.  Stodder,  2  Cush.  576.  —  Yandine,  Peti- 
tioner, 6  Pick.  187. 

Sect.  27.  Under  this  section  a  town  has  no  right  to  procure 
water  for  the  purpose  of  selling  it  to  another  town.  Bailey  v. 
Woburn,  126  Mass.  416,  420. 

This  section  does  not  affect  the  corporate  power  of  cities  and 
towns  to  procure  water  for  fire  purposes.  Smith  v.  Dedham,  144 
Mass.  177,  178. 

Sect.  50.  Selectmen  in  acting  under  this  section  act  not  as  agents 
of  the  town,  but  as  public  officers  representing  the  general  public. 
Gushing  v.  Bedford,  125  Mass.  526,  528. 

TOWN  MEETINGS. 

As  to  the  proper  mode  of  counting  ballots  and  determining  the 
result  of  balloting  at  a  town  meeting,  see  Putnam  v.  Langley,  133 
Mass.  204.  —  Commonwealth  v.  Wentworth,  145  Mass.  50,  54. 
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Where  in  a  town  meeting  a  vote  was  passed  authorizing  the 
selectmen  to  sell  a  certain  parcel  of  land  belonging  to  the  town,  it 
was  held  that  such  authority  was  thereby  given  only  to  the  select- 
men then  in  office  and  did  not  extend  to  those  chosen  in  subse- 
quent years.    Littlefield  v.  Boston  &  Albany  R.  R.,  146  Mass.  268,  275. 

Sect.  52.  In  the  case  of  persons  who  had  the  requisite  qualifica- 
tions as  to  age  and  residence,  but  who  had  been  for  two  years 
exempted  from  taxation  by  the  town  assessors,  either  by  being 
omitted  to  be  assessed,  or  by  abatement  of  their  tax  for  the  reason 
that  they  were  unable  by  reason  of  age,  infirmity,  or  poverty  to  con- 
tribute toward  the  public  charges,  it  has  been  held  that  such  persons 
were  neither  "  paupers "  nor  "  by  law  exempted  from  taxation," 
within  the  meaning  of  the  third  article  of  the  amendments  to  the 
constitution,  but  that  nevertheless  they  were  not,  under  that  article, 
entitled  to  vote  for  the  officers  therein  named.  Opinion  of  Justices, 
11  Pick.  537.  —  Opinion  of  Justices,  5  Met.  591. 

See  P.  S.  c.  6,  s.  1,  and  c.  11,  s.  11,  and  notes  thereon. 

Sect.  53.  "  Meetings  may  be  adjourned  from  time  to  ti7ne"  An 
adjournment  "  to  the  April  meeting,"  it  having  been  the  custom  of 
the  town  for  fifty  years  to  hold  a  town  meeting  annually  on  the  first 
Monday  in  April,  has  been  held  to  be  good.  Reed  v.  Acton,  117 
Mass.  385,  391. 

Sect.  54.  "iw  pursuance  of  a  warrant.^'  Seals  are  not  essential  to 
the  validity  of  such  warrants.     Colman  v.  Anderson,  10  Mass.  105. 

"  Under  the  hands  of  the  selectmen^  A  town  meeting  cannot  be 
legally  held  unless  the  warrant  is  signed  by  a  majority,  at  least,  of 
the  selectmen.  Reynolds  v.  New  Salem,  6  Met.  340.  But  the  signa- 
tures of  a  majority  will  be  sufficient,  and  it  is  not  necessary  that 
the  persons  signing  should  add  the  name  of  their  office  to  their  sig- 
natures. Commonwealth  v.  Smith,  132  Mass.  289,  293.  See  also 
P.  S.  c.  3,  s.  3,  cl.  5. 

"  Directed  to  the  constables  or  to  some  other  persons^^  ^c.  See 
Commonwealth  v.  Smith,  132  Mass.  289,  294. 

"  Wio  shall  forthwith  notify,^'  ^c.  It  is  not  necessary  that 
the  persons  to  whom  the  warrant  is  directed  should  specify  in  their 
returns  all  their  acts  in  the  premises.  It  is  sufficient  if  the  return 
states  that  the  inhabitants  were  notified  "  as  the  law  directs,"  or 
"  pursuant  to  the  warrant."     Briggs  v.  Murdock,  13  Pick.  305. 

"  In  the  manner  prescribed  by  the  by-laws  or  by  a  vote  of  the  town." 
As  to  the  notice  to  be  given  in  the  absence  of  any  by-law  or  vote 
upon  the  subject,  see  Rand  v.  Wilder,  11  Cush.  294, 296.  —  Common- 
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Sect.  55.  "  Unless  the  subject  matter  thereof  is  contained  in  the 
warrant."  "  A  warrant  issued  by  town  officers  for  a  town  meeting 
is  not  to  be  construed  with  the  same  strictness  as  a  power  of  attor- 
ney or  a  penal  statute.  If  it  gives  intelligible  notice  of  the  subjects 
to  be  acted  upon,  it  is  sufficient."  Grover  v.  Pembroke,  11  Allen  88, 
89.  —  Coffin  V.  Lawrence,  143  Mass.  110,112,  —  Commonwealths. 
Wentworth,  145  Mass.  50,  52.  The  subject  of  choosing  officers  has 
been  held  to  include,  as  an  incident,  tlie  granting  to  them  of  any 
special  authority  that  the  town  is  authorized  by  statute  to  confer 
upon  them  in  the  exercise  of  their  official  duties.  Sherman  v.  Tor- 
rey,  99  Mass.  472.  See  also,  on  the  question  of  what  constitutes  an 
insertion  of  a  subject  in  the  notice,  sufficient  to  authorize  action 
upon  it  at  the  meeting,  Williams  v.  School  District  in  Lunenburg,  21 
Pick.  81.  —  Haven  v.  Lowell,  5  Met.  35. —  Fuller  v.  Groton,  11  Gray 
340.  — Rand  v.  Wilder,  11  Cush.  294,  298.  —  Wood  v.  Quincy,  11 
Cush.  487.  —  Hadsell  v.  Hancock,  3  Gray  526.  —  Avery  v.  Stewart, 
1  Cush.  496.  —  Geer  v.  Fleming,  110  Mass.  39,  41.  —  Whitney  v. 
Stow,  111  Mass.  368,  370.— Reed  v.  Acton,  117  Mass.  384,  390.  — 
Woodlawn  Cemetery  v.  Everett,  118  Mass.  355,  363.  —  Westhamp- 
ton  V.  Searle,  127  Mass.  502,  503.  —  Wood  v.  Jewell,  130  Mass. 
270. —Matthews  w.  Westborough,  131  Mass.  521,  523.  — Common- 
wealth V.  Smith,  132  Mass.  289,  293  ("  To  vote  for  government 
officers.")  —  Kittredge  v.  North  Brookfield,  138  Mass.  286,  288. 

For  a  case  in  which  it  was  held  that,  until  otherwise  shown,  it  was 
to  be  presumed  that  the  notification  of  an  annual  town  meeting  was 
regular  and  legal,  see  Gilmore  v.  Holt,  4  Pick.  258,  261. 

Where  an  application  for  calling  a  meeting  of  a  school  district  set 
forth  the  objects  of  the  meeting,  and  such  application  was  annexed 
to  the  warrant,  and  the  persons  to  whom  the  warrant  was  addressed 
were  directed  to  warn  the  inhabitants  of  the  district  to  meet  for  the 
purpose  of  acting  on  the  articles  named  in  such  annexed  application, 
it  was  held  that  such  articles  were  as  effectually  made  a  part  of  the 
warrant  as  if  they  had  been  embodied  in  it.  George  v.  Mendon,  6 
Met.  497. 

MODERATORS. 

Sect.  62.  An  indictment  may  be  brought  under  the  common  law 
for  disorderly  behavior  at  town  meetings.  Commonwealth  v.  Hoxey, 
16  Mass.  385. 

ELECTION   AND   APPOINTMENT   OF    TOWN   OFFICERS. 

Town  officers  are  entitled  to  no  compensation  for  the  discharge  of 
their  ordinary  official  duties,  where  no  provision  for  any  compensa- 
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tion  is  made  by  law  and  in  the  absence  of  any  contract.  Sikes  v. 
Hatfield,  13  Gray  347,  351.  See  also  Farnsvvorth  v.  Melrose,  122 
Mass.  268.  —  Arlington  v.  Peirce,  122  Mass.  270.  But  members  of 
a  committee  appointed  by  a  town  may  recover  from  the  town  the 
amount  of  travelling  expenses  incurred  by  them  in  transacting  the 
business  for  which  they  were  appointed.  Cochrane  v.  Melrose,  121 
Mass.  563. 

As  to  the  responsibility  of  a  town  for  the  illegal  or  negligent  acts 
of  its  olhcers  and  agents,  see  Manners  v.  Haverhill,  135  Mass.  165, 
171.  —McCarthy  v.  Boston,  135  Mass.  197,  200.  —Sullivan  v.  Holy- 
oke,  135  Mass.  273,  277.  —  Clark  v.  Easton,  146  Mass.  43  (Case  of  de 
facto  officers.)  —  Neff  v.  Wellcsley,  148  Mass.  487,  493.  —  Doherty  v. 
Braintree,  148  Mass.  495,  497.  — Prince  v.  Lynn,  149  Mass.  193,  194. 

As  to  the  power  of  a  committee  of  a  town  to  act  without  a  duly 
notified  meeting,  see  Shea  v.  Milford,  145  Mass.  528,  533.  —  Haven 
V.  Lowell,  5  Met.  35,  42,  43.  —  McKenna  v.  Kimball,  145  Mass.  555, 
557. 

Sect.  74.  Under  this  section  road  commissioners  may  be  chosen 
at  a  special  meeting,  and  at  the  same  meeting  at  which  the  statute 
is  accepted.     Walker  v.  West  Boylston,  128  Mass.  550. 

Sect,  75.  As  to  the  powers  given  to  road  commissioners  by  this 
section,  see  Walker  v.  West  Boylston,  128  Mass.  550,  551. 

Sect.  78.  "  Until  others  are  chosen  and  qualified  in  their  stead  J" 
See  Dow  v.  Bullock,  13  Gray  136. 

"  Three  or  more  assessors.^'  Where  a  town  chose  three  assessors, 
and  two  of  them  were  sworn,  but  the  third,  without  refusing  to 
accept  the  trust,  omitted  to  take  the  oath  of  office,  and  when  called 
upon  to  act,  declined  to  do  so,  it  was  held  that  if  the  town  did  not 
choose  another  assessor,  the  taxes  might  be  assessed  by  the  two. 
George  v.  Mendon,  6  Met.  497. 

Sect.  80.  "  The  election  of  all  other  town  officers^  It  is  not 
necessary  to  the  validity  of  an  election  that  the  records  should  show 
a  determination  by  the  meeting  in  regard  to  the  mode  of  election. 
Howard  v.  Proctor,  7  Gray  128,  131. 

Sect.  85.  An  appointment  of  persons  as  police  officers,  "  whose 
duties  shall  be  to  superintend  the  police  of  the  town,"  is  sufficient 
to  give  the  persons  so  appointed  the  powers  of  constables  as  pro- 
vided in  this  section.     Commonwealth  v.  Martin,  98  Mass.  4. 

A  vote  of  the  selectmen  of  a  town  appointing  a  person  "  on  police 
duty,"  is  a  sufficient  appointment  of  him  as  a  police  officer  under 
this  section.     Commonwealth  v.  Gushing,  99  Mass.  592. 

An  appointment  of  a  police  officer  by  the  selectmen  of  a  town, 
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'•to  continue  in  said  office  till  the  next  town  meeting,"  is  a  valid 
appointment  ^  during  the  pleasure  of  the  selectmen,"  within  the 
meaning  of  this  section.     Commonwealth  v.  Higgins,  4  Gray  34. 

A  police  officer  appointed  under  this  section  need  not  be  sworn  to 
the  faithful  discharge  of  the  duties  of  his  office.  Commonwealth  v. 
Gushing,  99  Mass.  592. 

Sect.  90.  "  The  selectmen  may  hy  writing  under  their  hands 
appoint,'^  cfc.  An  appointment  signed  by  one  selectman,  who,  with- 
out other  authority  than  an  oral  agreement  as  to  who  should  be 
appointed,  signed  the  names  of  the  other  selectmen,  is  not  sufficient. 
Phelon  V.  Granville,  140  Mass.  386. 

"  Until  another  is  chose7iJ^  It  is  not  necessary  that  this  limitation 
should  be  expressed  in  the  appointment.  Blackstone  v.  Taf t,  4  Gray 
250,  253. 

TOWN    CLERK. 

Sect.  95.  "  The  clerk  of  a  town  is  not  required  by  law  to  record 
the  reports  of  committees.  His  duty  is  discharged  by  recording  the 
votes  passed  by  the  town."  See  Howard  v.  Stevens,  3  Allen  409, 
410. 

He  should  make  a  record  of  his  own  election  and  qualification. 
Briggs  V.  Murdock,  13  Pick.  305,  316. 

Omissions  in  the  record  of  a  town  clerk  cannot  be  supplied  by 
oral  evidence.  Andrews  v.  Boylston,  110  Mass.  214,  215.  —  Judd 
V.  Thompson,  125  Mass.  554.  But  see  Bennett  v.  New  Bedford,  110 
Mass.  433,  438. 

A  town  clerk  may,  while  in  office,  amend  his  record,  and  his 
amendments  cannot  be  varied  or  controlled  by  oral  evidence.  Hal- 
leck  V.  Boylston,  117  Mass.  469,  470.  —  Commonwealth  v.  McGarry, 
135  Mass,  553.  — Leominster  v.  Conant,  139  Mass.  384,  385. 

A  town  clerk  "  cannot,  by  inserting  in  his  records  any  statements 
of  facts  or  opinions  which  are  not  properly  matters  of  record,  make 
such  statements  evidence  for  or  against  the  town."  Morton,  J.,  in 
Judd  V.  Thompson,  125  Mass.  554,  555. 

As  to  the  validity  of  the  acts  of  one  who  is  town  clerk  de  facto 
but  not  de  jure,  see  Attorney-General  v.  Crocker,  138  Mass.  214. 

SELECTMEN. 

Selectmen  have  no  power,  by  virtue  of  their  office  and  without 
any  special  authority  from  the  town,  to  issue  to  persons  having 
claims  on  the  town  negotiable  notes,  bills  of  exchange,  or  orders,  on 
which  the  town  can  be  held  liable  to  any  persons  other  than  those  to 
whom' they  were  originally  issued.     Smith  v.  Cheshire,  13  Gray  318. 


PUBLIC  STATUTES,  c.  27,  s.  85-113.  91 

It  seems  that  selectmen  are  not,  without  further  authority  than 
that  which  attaches  to  their  office,  authorized  to  institute  and  i)rose- 
cute  suits  in  the  name  of  their  town,  or  to  defend  suits  against  it. 
Wal])ole  V.  Gray,  11  Allen  149,  150. 

"  The  powers  and  duties  of  selectmen  are  not  distinctly  defined  by 
statute.  They  can  only  exercise  the  powers  which  are  incident  to 
the  limited  authority  conferred  upon  them  by  their  office ;  they  are 
not  general  agents,  clothed  with  all  the  powers  of  the  corporate 
body  for  which  they  act ;  they  are  to  be  regarded  rather  as  special 
agents,  with  power  to  do  such  acts  as  are  required  to  meet  in  the 
ordinary  way  the  exigencies  that  may  arise  in  town  affairs.  The 
extent  of  this  authority  may  indeed  depend  largely  upon  long  con- 
tinued usage  and  custom."  Clark  v.  Russell,  116  Mass.  455,  457. 
See  also  Bean  v.  Hyde  Park,  143  Mass.  245,  247. 

As  to  the  records  of  proceedings  of  selectmen,  see  Attorney-Gen- 
eral V.  Eastern  R.  R.,  137  Mass.  45, 49.  —  Commonwealth  v.  McGarry, 
135  Mass.  553,  554. 

ASSESSORS    OF    TAXES. 

Assessors  are  to  be  considered  as  public  officers  and  not  as  agents 
of  their  town.  Walker  v.  Cook,  129  Mass.  577,  578.  And  therefore 
their  town  is  not  liable  to  actions  of  tort  by  reason  of  their  illegal 
acts.     Alger  v.  Easton,  119  Mass.  77,  78. 

Sect.  101.     See  Commonwealth  v.  Wentworth,  145  Mass.  50,  52. 

TREASURER. 

Sect.  105.  "  Shall  give  bond.'''  Such  bond  should  be  given  to  the 
town  and  not  to  the  selectmen.     Stevens  v.  Hay,  6  Cush.  229. 

^^  And  shall  pay  over  and  account  for  the  same,'''  ^c.  The  treasurer 
will  be  liable  if  he  does  not  pay  over  money  collected  by  him,  although 
it  has  been  stolen  from  him  without  his  fault.  Hancock  v.  Hazzard, 
12  Cush.  112. 

Sect.  108.  "  Re  may  appoint  deputies?^  Such  deputies  may 
execute  a  warrant  for  the  collection  of  taxes,  though  they  were 
appointed  before  the  warrant  was  issued,  and  though  the  warrant 
was  directed  to  the  collector  only.     Aldrich  v.  Aldrich,  8  Met.  102. 

CONSTABLES. 

Sect.  113.  The  failure  of  a  constable  to  give  bond  can  only  be 
availed  of  in  a  suit  to  which  he  is  a  party.  Elliott  v.  Willis,  1 
Allen  461,  462. 

As  to  the  form  of  a  constable's  bond,  see  Tracy  y.  Goodwin,  5 
Allen  409. 
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A  constable  may  complete,  after  the  expiration  of  his  term  of 
office,  the  service  of  a  process  which  he  had  commenced  to  serve 
during  such  term,     O'Brien  v.  Annis,  120  Mass.  143,  146. 

As  to  whether  the  facts  necessary  to  show  the  constable's  authority 
should  appear  on  the  face  of  the  writ  served  by  him,  see  Pomeroy  v. 
Trimper,  8  Allen  398,  402. 

A  person  who,  by  false  representations  that  he  is  qualified  to 
serve  civil  process,  induces  another  to  commit  a  writ  to  him  for 
service,  is  not  liable  to  an  action  for  neglecting  to  serve  it.  Whit- 
ney V.  Blanchard,  2  Gray  208. 

Sect.  115.  "  Ant/  person  injured  hy  a  breach  of  the  condition  of 
such  bond."  There  is  such  a  breach  if  the  constable  takes  the  goods 
of  A.  on  a  writ  against  B.  Greenfield  v.  Wilson,  13  Gray  384.  — 
Tracy  v.  Goodwin,  5  Allen  409,  411.  So  also  if  he  fails  to  restore 
attached  property  to  the  defendant  upon  the  termination  of  the 
action  in  his  favor.  Dennie  v.  Smith,  129  Mass.  143.  So  also  if 
he  takes  property  on  a  writ  which  he  had  no  authority  to  serve. 
Turner  v.  Sisson,  137  Mass.  191.— Lowell  v.  Parker,  10  Met.  309, 
313. 

But  a  failure  of  a  constable  to  pay  to  the  plaintiff  in  an  action 
money  intrusted  to  him,  in  settlement  of  such  action,  by  the  defen- 
dant after  service  of  the  writ,  will  not  constitute  such  breach.  Bos- 
ton V.  Moore,  3  Allen  126. 

"  And  like  proceedings  shall  be  had"  ^c.  As  to  the  meaning 
of  this,  see  Greenfield  v.  Wilson,  13  Gray  384.  —  Fall  River  v.  Riley, 
138  Mass.  336,  338. 

Before  a  suit  can  be  brought  upon  tlie  bond  of  a  constable,  judg- 
ment must  be  recovered  against  him  and  demand  made  upon  him  for 
payment  of  the  amount  thereof.  Fall  River  v.  Riley,  138  Mass.  336, 
338. —Tracy  v.  Warren,  104  Mass.  376.  —  Tracy  v.  Merrill,  .103 
Mass.  280.  — Calder  v.  Haynes,  7  Allen  387.— Hayes  v.  Nash,  129 
Mass.  62,  63.  But  if  the  constable  has  left  the  state,  no  such  de- 
mand is  required.     Fall  River  v.  Riley,  138  Mass.  336. 

Sect.  117.  This  section  does  not  give  a  constable  authority  to 
serve  the  order  of  notice  to  the  defendant  in  a  libel  for  divorce. 
Leavitt  v.  Leavitt,  135  Mass.  191,  193. 

COLLECTORS    OF    TAXES. 

A  town  is  not  liable  to  an  action  of  tort  for  illegal  acts  of  its 
collectors  of  taxes,  they  being  not  its  agents,  but  public  officers 
whose  duties  are  prescribed  by  law.  Alger  v.  Easton,  119  Mass. 
77,  78.  • 
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A  town  may  determine  whom  it  will  choose  its  collector  of  taxes 
by  putting  up  the  place  at  auction  to  be  given  to  the  lowest  bidder. 
Needham  v.  Morton,  146  Mass.  476,  479. 

Sect.  123.  "  Suitable  persons.''  A  selectman  and  assessor  of  a 
town  may  legally  be  chosen  collector  of  taxes  also.  Howard  v. 
Proctor,  7  Gray  128. 

"  If  the  persons  chosen  re/use  to  serve''  As  to  how  this  must 
appeajr,  see  Hays  v.  Drake,  6  Gray  387. 

In  case  of  a  refusal  by  the  persons  chosen,  a  constable  duly  chosen 
and  sworn  is  qualified  to  act  as  collector  of  taxes  without  any  further 
oath.     Hays  v.  Drake,  6  Gray  387. 

Sect.  124.  As  to  a  collector's  liability  on  his  bond,  see  Wendell 
V.  Fleming,  8  Gray  613.  —  Sandwich  v.  Fish,  2  Gray  298.— Colerain 
V.  Bell,  9  Met.  499.— Needham  v.  Morton,  146  Mass.  476,  479. 

Sect.  125.     See  Smith  v.  Kcniston,  100  Mass.  172. 

SURVEYORS    OF    HIGHWAYS. 

Selectmen  may  be  chosen  and  may  act  as  surveyors  of  highways. 
Commonwealth  v.  Wentworth,  145  Mass.  50,  51.  —  Benjamin  v. 
Wheeler,  15  Gray  486,  490.  —  Bay  State  Brick  Co.  v.  Foster,  115 
Mass.  431,  437. 

As  to  the  powers,  duties,  and  liabilities  of  surveyors  of  highways, 
see  Denniston  v.  Clark,  125  Mass.  216.  —  Bean  v.  Hyde  Park,  143 
Mass.  245,  247.  —  Blanchard  v.  Ayer,  148  Mass.  174,  176. 

As  to  the  liability  of  a  town  for  the  acts  of  its  surveyor  of  high- 
ways, see  Walcott  v.  Swampscott,  1  Allen  101.  —  Barney  v.  Lowell, 

98  Mass.  570.  —  Hawks  v.  Charlemont,  107  Mass.  414.  —  Waldron 
V.  Haverhill,  143  Mass.  582,  584.  —  Pratt  v.  Weymouth,  147  Mass. 
245,  254.  —Prince  v.  Lynn,  149  Mass.  193,  194. 

Sect.  127.  A  surveyor  is  not  liable  to  a  town  for  damages  recov- 
ered of  such  town  on  account  of  a  deficiency  in  its  highways  occa- 
sioned by  his  fault  or  neglect.     White  v.  Phillipston,  10  Met.  108. 

ABUSE   OF   CORPORATE    POWERS. 

Sect.  129,  The  rights  of  complainants  under  this  section  will  not 
be  barred  by  delay,  provided  their  petition  is  filed  or  their  suit  com- 
menced before  the  money  is  actually  paid.    Copeland  v.  Huntington, 

99  Mass.  525. 

See  also,  on  the  subject  of  this  section,  Hood  v.  Lynn,  1  Allen 
103.— Fuller  v.  Melrose,  1  Allen  166.  — Frost  v.  Belmont,  6  Allen 
152.  —  Allen  v.  Marion,  11  Allen  108.  —  Tash  v.  Adams,  10  Cush. 
252.  —  Babbitt  v.  Savoy,  3  Cush.  530.  —  Carlton  v.  Salem,  103  Mass. 
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141.  — Fisk  V.  Springfield,  116  Mass.  88,  89.  — Mead  v.  Acton,  139 
Mass.  341,  345.  —  Prince  v.  Boston,  148  Mass.  285. 


CHAPTER  28. 

OF   CITIES. 


As  to  the  difference  between  a  city  and  a  town,  see  Hill  v.  Boston, 
122  Mass.  344,  355. 

As  to  the  binding  effect  of  the  joint  rules  and  orders  of  a  city 
council,  see  Chandler  v.  Lawrence,  128  Mass.  213,  215. 

Section  2.  "  So  far  as  they  are  not  hiconsistent  with  the  general 
or  special  provisions  relating  thereto.''"'  See  Commonwealth  v.  Davis, 
140  Mass.  485,  486.  —  Commonwealth  v.  McCaffertj,  145  Mass. 
384,  385. 

Sect.  5.  "  Subject  to  confirmation  or  rejection  hy  the  hoard  of 
aldermen.''^  A  positive  vote  of  confirmation  is  necessary.  A  tie 
vote  on  a  question  of  rejection  is  not  enough.  Commonwealth  v. 
Allen,  128  Mass.  308,  310. 

Sect.  6.  It  seems  that  this  section  does  not  apply  to  acts  which, 
like  the  laying  of  sewer  assessments  under  P.  S.  c.  50,  s.  4,  are  to 
be  done  by  the  "  mayor  and  aldermen,"  if  under  the  city  charter  the 
mayor  is  entitled  to  preside  at  the  meetings  of  the  board  of  aldermen. 
Fairbanks  v.  Mayor  and  Aldermen  of  Fitchburg,  132  Mass.  42,  47. 

Sect.  9.  Bonds  of  constables  of  the  city  of  Boston  are  still  sub- 
ject to  the  provisions  of  St.  1802,  c.  7,  s.  1,  and  St.  1814,  c.  165, 
which  have  not  been  repealed  by  subsequent  legislation.  Tracy  v. 
Goodwin,  5  Allen  409.  —  Calder  v.  Haynes,  7  Allen  387.  —  Tracy  v. 
Warren,  104  Mass.  376. 

Sect.  13.  Except  as  authorized  by  this  section,  cities  or  towns 
have  no  authority  to  appropriate  money  for  the  celebration  of  holi- 
days, as  for  instance,  the  Fourth  of  July  (Hood  v.  Lynn,  1  Allen 
103)  ;  or  the  anniversary  of  the  surrender  of  Cornwallis  (Tash  v. 
Adams,  10  Cush.  252)  ;  nor  to  vote  money  for  the  purchase  of  uni- 
forms for  an  artillery  company.     Claflin  v.  Hopkinton,  4  Gray  502. 

A  city  is  not  liable  to  a  person  wounded  by  fireworks  discharged 
by  its  officers  in  celebrating  a  holiday.  Tindley  v.  Salem,  137  Mass. 
171.     See  also  Morrison  v.  Lawrence,  98  Mass.  219,  221. 

^^  And  for  other  public  purposes.''''  A  public  concert  by  a  band  is 
such  a  public  purpose  as  is  here  referred  to.  Hubbard  v.  Taunton, 
140  Mass.  467. 
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Sect.  24. —  See  Commonwealth  v.  Goodnow,  117  Mass.  114, 115.  — 
Gushing  v.  Boston,  128  Mass.  330,  331. 

Sect.  25.  For  a  case  showing  the  reason  for  and  the  effect  of  the 
provisions  of  this  section,  see  Gommonwealth  v.  Stodder,  2  Gush. 
562. 

For  cases  arising  under  rules  made  pursuant  to  this  section,  see 
Gommonwealth  v.  Duane,  98  Mass.  1.  —  Gommonwealth  v.  Gage,  114 
Mass.  328.  —  Gommonwealth  v.  Matthews,  122  Mass.  60,  63.  —  Gom- 
monwealth V.  Fenton,  139  Mass.  195,  197. 

A  statute  provision  similar  to  that  contained  in  this  section  is  to 
be  found  in  chapter  53,  sect.  15. 

•'  Published  at  least  one  weekP  See  Gommonwealth  v.  Matthews, 
122  Mass.  60,  63. 

Sect.  26.  A  constable  of  a  city  cannot  prosecute  under  this 
section.     Gommonwealth  v.  Smith,  111  Mass.  407,  408. 


CHAPTER  29. 

OF   MUNICIPAL   INDEBTEDNESS. 


As  to  the  right  of  a  party  from  whom  a  town  has  borrowed  money 
contrary  to  the  provisions  of  this  chapter,  to  recover  such  money 
back  from  the  town,  see  Agawam  Nat.  Bank  v.  South  Had  ley,  128 
Mass.  503. 

Section  1,  ^'-  Shall  not  incur  dehtsP  This  was  not  intended  to  for- 
bid the  making  of  contracts  for  the  current  expenses  of  a  town  to  be 
paid  for  out  of  its  current  revenues.  Smith  v.  Dedham,  144  Mass. 
177, 179, 180. 

As  to  the  effect  of  the  provisions  of  this  chapter  upon  the  giving 
of  a  new  note  by  a  city  or  town  in  renewal  of  one  duly  given  at  a 
previous  time,  see  Abbott  v.  North  Andover,  145  Mass.  484,  485. 


CHAPTER   30. 

OF   AID   TO   SOLDIERS   AND    SAILORS   AND    TO    THEIR   FAMILIES. 


CHAPTER   31. 


OF  THE   CENSUS,   THE   BUREAU   OF   STATISTICS   OF   LABOR,    AND    THE 
BOARD   OF   SUPERVISORS   OF   STATISTICS. 
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CHAPTER  32. 

OF    THE    REGISTRY    AND    RETURN    OP    BIRTHS,    MARRIAGES,    AND    DEATHS. 

Sect.  11.  This  provision  "  is  but  declaratory  of  tlie  law  in  this 
commonwealth.''  Gray,  J.,  in  Kennedy  v.  Doyle,  10  Allen  161, 
1G4.  This  case  contains  a  thorough  examination  of  the  law  on  this 
subject. 

Although  a  certificate  under  this  section  is  admissible  in  evidence 
to  prove  the  date  of  a  person's  birth,  a  person  whose  age  is  in  ques- 
tion may  himself  testify  as  to  his  age.  Commonwealth  v.  Steven- 
son, 142  Mass.  466,  468. 

It  seems  that  this  section  "  was  intended  to  be  retrospective,  and 
to  apply  to  all  records,  whether  past  or  future,  of  all  facts  required 
at  the  time  of  the  record  by  law  to  be  recorded  relative  to  any  birth, 
marriage,  or  death."     Shutesbury  v.  Hadley,  133  Mass.  242,  247. 

Sect.  12.  "  May  limit  the  aggregate  compensation.^^  See  Shepard 
V.  Lawrence,  141  Mass.  479,  480. 


CHAPTER  33. 

OF   WORKHOUSES   AND    ALMSHOUSES. 


CHAPTER   34. 

OF   WATCH   AND   WARD. 


CHAPTER  35. 

OF    FIRES,    FIRE   DEPARTMENTS,   AND   FIRE   DISTRICTS. 

Cities  and  towns  are  not  liable  for  damages  caused  by  negligence 
of  fire-wards  or  of  members  of  fire  departments  in  the  discharge  of 
their  duties.     Fisher  v.  Boston,  104  Mass.  87,  94. 

Nor  for  neglect  in  keeping  water-pipes  and  hydrants  in  order. 
Tainter  v.  Worcester,  123  Mass.  311,  316. 

Towns  cannot  legally  vote  money  for  the  compensation  of  engine- 
men  or  of  a  fire  department  not  appointed  or  organized  pursuant  to 
this  chapter.     Greenough  v.  Wakefield,  127  Mass.  275,  277. 
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As  to  the  right,  in  cases  of  fires,  to  enter  upon  neighboring  private 
property  for  the  purpose  of  carrying  out  measures  for  the  extin- 
guishment of  the  fire,  see  Metallic  Compression  Casting  Company  v. 
Fitchburg  R.  R.  Co.,  109  Mass.  277,  280. 

EXTINGUISHMENT    OF    FIRES. 

Sect.  3.  "  The  jire-wards  or  any  three  of  them^*  ^c.  One  fire- 
ward  acting  alone  has  no  more  authority  than  any  other  person  to 
direct  the  destruction  of  a  house,  although  it  may  be  impossible  for 
the  other  fire-wards  or  other  officers  mentioned  in  this  section  to  get 
to  the  place  where  the  occasion  for  action  upon  the  subject  arises. 
Parsons  v.  Pettingell,  11  Allen  507.  See  also  Coffin  v.  Nantucket,  5 
Cush.  269. 

It  is  not  sufficient  that  three  fire-wards  should  determine  gener- 
ally that  some  houses  must  be  pulled  down,  leaving  the  selection  of 
the  particular  house  to  one  of  their  number.  The  three  must  unite 
in  determining  the  particular  house  to  be  destroyed.  Ruggles  v. 
Nantucket,  11  Cush.  433,  437. 

Sect,  5.  A  person  will  not  be  entitled  to  compensation  under 
this  section  if  his  building  is  pulled  down  after  it  is  so  far  burnt 
that  it  is  impossible  to  save  it  from  destruction  by  fire.  Taylor  v. 
Plymouth,  8  Met.  462. 

As  to  who  is  the  "  owner  "  of  a  building  within  the  meaning  of 
this  section,  see  Ruggles  v.  Nantucket,  11  Cush.  433,  436. 

FIRE   DEPARTMENTS. 

Sect.  28.  The  power  of  selectmen  to  establish  a  fire  department 
under  this  section  cannot  be  taken  from  them  by  vote  of  the  town, 
and  may  be  exercised  although  the  town  at  its  annual  meeting  has 
elected  fire-wards.     Long  v.  Sargent,  101  Mass.  117,  118. 

Sect.  31.  Engineers  may  remove  enginemen.  Perry  v.  Stowe, 
111  Mass.  60,  63. 

FIRE    DISTRICTS. 

Sect,  54.  "  Which  sums  shall  he  assessed  and  collected  .  .  .  in 
the  same  manner^''  ^c.  This  does  not  authorize  the  tax  to  be 
assessed  on  shares  in  national  banks.  Rich  v.  Packard  Nat.  Bank, 
138  Mass.  527,  528. 

"  And  the  sums  so  voted  shall  be  assessed  upon  the  property,  real 
and  personal,  within  the  district.'^  This  clause  does  not  prevent 
the  assessment  of  these  taxes  upon  stock,  owned  by  an  inhabitant  of 
the  district,  in  banks  and  other  corporations  doing  business  in  places 
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not  within  the  district  or  the  state.  Its  object  is  to  prevent  the  tax- 
ation of  property  within  the  town,  but  outside  of  the  fire  district. 
Dwight  V.  Springfield  Centre  Fire  District,  11  Met.  374. 


CHAPTER  36. 

OF    FENCES    AND   FENCE-VIEWERS,   POUNDS,    AND   FIELD-DRIVERS. 


At  common  law  no  man  was  bound  to  fence  against  an  adjoining 
close,  unless  by  prescription ;  but  every  man  was  bound,  at  his  peril, 
to  keep  his  cattle  on  his  own  close,  and  to  prevent  their  escape 
therefrom.  The  common-law  rule  as  to  the  liability  of  a  landowner 
for  the  escape  of  his  cattle  on  to  his  neighbor's  land  is  not  abrogated 
by  our  statutes,  and  such  liability  will  exist  when  no  proceedings 
have  been  had  under  this  chapter  for  the  erection  or  repair  of  a 
fence  between  the  lands.  Thayer  v.  Arnold,  4  Met.  589.  See  also 
Rust  V.  Low,  6  Mass.  90,  94.  —  Bronson  v.  Coffin,  108  Mass.  175, 
189. 

"  The  principle  of  the  common  law,  which  requires  that  each 
should  keep  his  cattle  on  his  own  land,  is  so  far  modified  as  to  hold 
the  owner  not  liable  for  the  trespass  of  his  cattle,  which,  passing 
along  the  highway  and  being  properly  managed  therein,  casually 
wander  into  the  unfenced  lots  bounding  thereon,  provided  he  removes 
them  with  reasonable  promptness.  But  the  cattle  are  not  in  such 
case  lawfully  upon  such  lots.  They  are  there  only  under  such  cir- 
cumstances that  their  trespass,  being  casual  and  such  as  could  not 
have  been  prevented  by  reasonable  care,  is  held  excusable,  and  this 
is  all.  That  they  should  be  rightfully  and  lawfully  upon  land,  the 
authority  or  consent  of  the  owner  of  the  close  is  necessary,  and  even 
if  he  is  without  a  remedy  for  the  injury  they  may  cause  him,  the 
owner  of  the  cattle  does  not  acquire  his  rights  as  against  the  owners 
of  adjoining  closes.  If,  after  entering  upon  his  close,  they  proceed 
into  another  adjoining  thereto,  they  are  there  trespassers,  and  an 
action  may  be  maintained  for  such  trespass,  by  the  owner  of  the 
second  close,  even  if  his  fence  was  insufficient,  and  if  he  was  also 
bound  to  fence  as  against  the  owner  of  the  first  close.  Being  thus 
bound,  he  is  only  bound  to  fence  against  cattle  rightfully  on  the 
first  close."  Devens,  J.,  in  McDonnell  v.  Pittsfield  <fe  North  Adams 
R.  R.,  Co.,  115  Mass.  564,  565. 
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If  fence-viewers  exceed  the  authority  and  jurisdiction  conferred 
on  them  by  law,  or  fail  to  comply  with  the  provisions  of  the  statute 
in  any  essential  particular,  their  award  will  be  invalid.  Sears  v. 
Charlemont,  6  Allen  437,  438. 

Sect.  2.  One  half  of  any  partition  fence,  wall,  &c.,  should  be 
placed  on  the  land  of  each  proprietor.  Newell  v.  Hill,  2  Met.  180, 
182.  —  Holbrook  v.  McBride,  4  Gray  215,  220  (Case  of  Virginia 
fence). 

Sect.  3.  "  A  partition  fence  wJdch  he  ought  to  maintain.''^  This 
means  a  fence  which  he  ought  to  maintain  by  force  of  the  provisions 
of  this  chapter.     Kennedy  v.  Owen,  134  Mass.  227,  229. 

Sect.  4.  '■^  After  due  notice  to  each  parti/,  adjudged  sufficient"  ^c. 
This  provision,  requiring  notice,  appears  to  have  been  inserted  by 
reason  of  the  decision  in  Scott  v.  Dickinson,  14  Pick.  276,  in  which 
it  was  held  that  an  adjudication  without  notice,  though  none  was 
then  required  by  statute,  was  invalid.  See  also  Lamb  v.  Hicks,  11 
Met.  496,  500.  It  seems  that  the  adjudication  of  sufficiency  and  the 
determination  of  the  value  of  the  fence  may  both  be  made  at  one 
meeting  of  the  fence-viewers.     Lamb  v.  Hicks,  11  Met.  496,  501. 

In  order  that  a  party  may  recover  under  this  section  for  building 
a  fence,  it  is  necessary  that  the  fence  should  have  been  built,  sub- 
stantially at  least,  on  the  true  division  line.  Kennedy  v.  Owen, 
131  Mass.  431. 

Sect.  5.  Under  this  section  fence-viewers  may  make  an  assign- 
ment of  a  part  only  of  a  continuous  line  of  fence  between  two  adja- 
cent proprietors.     Alger  v.  Pool,  11  Gush.  450,  452. 

Sect.  9.  This  section  does  not  apply  to  a  fence  upon  land  covered 
during  a  part  of  the  year  by  the  water  of  a  mill-pond.  Lamb  v. 
Hicks,  11  Met.  496,  502. 

Sect.  11.  As  to  meaning  of  this  section,  see  Field  v.  Proprietors, 
&c.,  in  Nantucket,  1  Gush.  11,  15. 

Sect.  13.  Under  this  section  the  liability  to  pay  for  one  half  the 
fence  attaches  immediately  upon  the  enclosing  or  depasturing.  Field 
V.  Proprietors,  &c.,  in  Nantucket,  1  Gush.  11,  14. 

Sect.  14.  "  And  such  litie  shall,  for  the  purpose  of  maintaining 
a  fence,  be  deemed  the  division  line^''  ^c.  A  line  designated  by 
fence-viewers  under  this  section  has  no  effect  upon  the  title  or 
right  of  possession  of  the  land.  Gurrier  v.  Esty,  116  Mass.  577, 
579. 

Sect.  17.  "J.  water  fence,  or  fence  running  into  the  water '^ 
These  words  refer  to  a  fence  terminating  in  water  deep  enough  to 
constitute  in  itself  a  fence,  —  not  to  a  fence  on  land  covered  by 
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water  a  part  of  the  year,  but  at  other  times  capable  of  being  used  as 
upland.     Lamb  v.  Hicks,  11  Met.  496,  502. 

Sect.  19.     See  Lamb  v.  Hicks,  11  Met.  496,  502. 

POUNDS    AND    IMPOUNDING    OF    CATTLE  ;     FIELD-DRIVERS. 

A  field-driver  cannot  at  the  same  time  impound  cattle  for  going 
at  large  in  the  highway  and  distrain  them  for  doing  damage  on 
private  lands.     Phillips  v.  Bristol,  131  Mass.  426. 

Sect.  23.  "  At  any  time.^^  This  includes  Sundays,  the  action  of 
tort  provided  for  in  the  latter  part  of  this  section  being  merely  a 
cumulative  remedy.     Wild  v.  Skinner,  23  Pick.  251,  252. 

^^  Going  at  large  .  .  .  and  not  under  the  care  of  a  keeper T  As 
to  the  meaning  of  these  expressions,  see  Bruce  v.  White,  4  Gray 
345.  —  Parker  v.  Jones,  1  Allen  270. 

"  Puhlic  highwags.'^  These  include  turnpikes.  Pickard  v.  Howe, 
12  Met.  198,  208. 

"  In  an  action  of  tort.^^  As  to  the  proper  form  of  declaration  in 
such  action,  see  Crippen  v.  Byron,  4  Gray  314. 

Sect.  24.  "  Be  forthvith  impounded^  See  Byron  v.  Crippen,  4 
Gray  312.  —  Dean  v.  Lindsey,  16  Gray  264. 

'■''In  the  city  or  toivn  pound.'"  See  Anthony  v.  Anthony,  6  Allen 
408. 

A  field-driver,  after  delivering  the  beasts  to  the  pound-keeper 
pursuant  to  this  section,  will  not  be  liable  to  the  owner  for  any  acts 
or  omissions  of  the  pound-keeper,  even  though  by  reason  thereof  the 
beasts  are  not  restored  to  their  owner  or  sold  according  to  law. 
Coffin  V.  Vincent,  12  Gush.  98,  102.— Pickard  v.  Howe,  12  Met. 
198,  207. 

Sect.  26.  No  action  can  be  maintained  against  a  pound-keeper 
for  refusing  to  deliver  up,  without  payment  of  his  fees  and  those  of 
the  field-driver,  beasts  taken  up  by  the  field-driver  for  going  at  large 
and  put  into  his  pound,  even  though  the  field-driver  had  distrained 
the  beasts  unlawfully.     Folger  v.  Hinckley,  5  Cush.  263, 

Sect.  27.  "  Against  the  owner  of  the  beasts.^'  "  The  word 
'  owner '  is  intended  to  include  the  person  in  whom  is  the  general 
property  in  the  animals,  while  it  embraces  also  those  who  are  in 
possession  of  them  under  a  special  title  or  by  virtue  of  any  lien, 
and  such  general  owner  must  be  held  responsible  even  if,  at  the  time 
of  any  injury  alleged  to  have  been  committed  by  them,  they  were  in 
the  possession  of  a  bailee  for  the  purpose  of  being  driven  from  one 
place  to  another."  D evens,  J.,  in  Hartford  v.  Brady,  114  Mass. 
466,  470. 
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"  Or  hy  distraining  the  beasts."  As  to  what  acts  will  amount  to 
a  "distraining,"  so  as  to  prevent  the  land-owner  from  maintaining 
his  action  of  tort.     Conners  v.  Loker,  134  Mass.  510. 

"  Proceeding  theretvith  as  hereinafter  directed."  If  the  party  dis- 
training omits  so  to  proceed,  he  will  be  liable  as  a  trespasser  ab 
initio.  Merrick  v.  Work,  10  Allen  544.  —  Sherman  v.  Braman,  18 
Met.  407.— Smith  v.  Gates,  21  Pick.  55.— Coffin  v.  Vincent,  12 
Cush.  98, 102.  —  Newhouse  v.  Hatch,  126  Mass.  364. 

"  In  consequence  of  the  neglect  of  the  person  who  suffered  the  dam- 
age,  to  maintain  his  part  of  the  division  feyice."  Even  if  there  is  no 
fence,  the  owner  of  the  beasts  will  be  liable  if  the  owner  of  the  land 
was  not  bound  by  prescription,  agreement,  or  assignment  of  fence- 
viewers  to  maintain  one.  Thayer  v.  Arnold,  4  Met.  589,  592.  — 
Rust  V.  Low,  6  Mass.  90. 

If  cattle  unlawfully  turned  into  the  highway  for  the  purpose  of 
grazing  escape  into  the  adjoining  land,  the  owner  of  the  cattle 
cannot  excuse  himself  by  reason  of  the  insufficiency  of  the  fence 
between  such  land  and  the  highway.  Stackpole  v,  Healy,  16  Mass. 
33,  37. 

But  if  cattle  properly  driven  upon  the  highway  escape  upon 
unfenced  adjoining  land,  their  owner  is  not  liable  therefor,  if  he 
makes  reasonable  effort  to  remove  them  and  to  prevent  damage. 
Hartford  v.  Brady,  114  Mass.  466. 

Sect.  28.  "/w  the  city  or  toivn  jyound,  or  in  some  suitable  place 
under  the  immediate  care  and  inspection  of  the  person  who  distrained 
them."  It  seems  that  two  courses  are  here  pointed  out,  one  of 
which  the  distrainer  must  elect  and  pursue,  and  that  after  impound- 
ing the  cattle  on  his  own  premises,  he  cannot  afterwards  trans- 
fer them  to  the  town  pound.  Sherman  v.  Braman,  13  Met.  407, 
411. 

Sect.  30.  This  section  applies  only  to  cases  of  beasts  distrained 
for  doing  damage  under  section  27,  and  a  field-driver  who  impounds 
beasts  for  going  at  large  in  the  highway  need  not  leave  with  the 
pound-keeper  the  memorandum  here  mentioned.  Pickard  v.  Howe, 
12  Met.  198,  206.  —  Wild  v.  Skinner,  23  Pick.  251,  253.  —  Bruce  v. 
Holden,  21  Pick.  187. 

If  a  memorandum  is  not  left  pursuant  to  this  section,  the  dis- 
trainer will  become  liable  as  a  trespasser  ab  initio.  Sherman  v. 
Braman,  13  Met.  407,  411.  — Newhouse  v.  Hatch,  126  Mass.  364. 

Sect.  31.  —  The  pound-keeper  is  justified  in  keeping,  until  the 
fees,  &c.,  are  paid,  beasts  taken  up  by  a  field-driver  for  gomg  at  large, 
and  put  into  the  pound,  even  though  they  were  not  actually,  when 
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taken,  going  at  large  contrary  to  law.  Folger  v.  Hinckley,  5  Cush. 
263. 

Sect.  32.  This  section  applies  to  all  cases  of  impounding,  as  well 
those  where  cattle  are  impounded  by  a  field-driver  for  going  at  large 
in  the  highway,  as  where  they  are  impounded  for  doing  damage  on 
the  land  of  an  individual.  Wild  v.  Skinner,  23  Pick.  251,  254.  — 
Bruce  v.  Holden,  21  Pick.  187,  192. 

As  to  the  proper  form  of  notice  under  this  section,  see  Sanderson 
V.  Lawrence,  2  Gray  178.  —  Cleverly  v.  Towle,  3  Allen  39.  —  Pickard 
V.  Howe,  12  Met.  198,  205.  —  Phillips  v.  Bristol,  131  Mass.  426, 
428. 

As  to  the  proper  service  of  the  notice,  see  Pickard  v.  Howe,  12 
Met.  198,  207. 

Actual  knowledge  by  the  owner  of  the  beasts  of  the  impounding 
will  not  render  the  notice  unnecessary.  Coffin  v.  Field,  7  Cush.  355. 
But  the  notice  has  been  held  to  be  unnecessary  where  the  owner  of 
the  cattle  replevied  them  within  twenty-four  hours  after  they  were 
impounded.  Wild  v.  Skinner,  23  Pick.  261,  255,  So  also  where 
the  replevin  writ  was  filled  up  within  the  twenty-four  hours,  though 
it  was  not  given  to  an  officer  till  after  the  expiration  of  that  time. 
Field  V.  Jacobs,  12  Met.  118. 

A  notice  under  this  section,  given  by  a  field-driver  to  an  owner  of 
cattle,  that  they  are  impounded  for  going  at  large  in  the  highway,  is 
prima  facie  evidence  that  they  were  so  at  large.  Pickard  v.  Howe, 
12  Met.  198,  207. 

Sect.  33.  As  to  the  form  of  the  notice  under  this  section,  see 
cases  cited  under  the  preceding  section. 

The  party  impounding  cattle  may  safely  post  notices  under  this 
section,  describing  the  cattle  as  belonging  to  a  person  unknown,  in 
addition  to  giving  a  notice  to  the  supposed  owner  under  the  preced- 
ing section.     Pickard  v.  Howe,  12  Met.  198,  207. 

Sect.  36.  If  the  sale  is  made  within  twenty-four  hours  after  the 
appraisement  is  completed,  although  more  tlian  that  time  after  the 
advertisement  is  first  posted,  the  party  impounding  will  become  a 
trespasser  ab  initio  ;  and  it  seems  that  the  advertisement  must  not 
be  posted  until  the  appraisement  is  complete.  Smith  v.  Gates,  21 
Pick.  55. 

Sect.  39.  As  to  the  meaning  of  "  rescues  "  in  this  section,  see 
Yinton  v.  Vinton,  17  Mass.  342. 

Sect.  40.  As  to  the  meaning  and  intent  of  this  section,  see  Field 
V.  Coleman,  5  Cush.  267. 

It  seems  that  this  section  does  not  apply  to  complaints  to  recover 
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the  forfeiture  mentioned  in  the  preceding  section.  See  Melody  v. 
Reab,  4  Mass.  471.  But  compare  Commonwealth  v.  Beale,  5  Pick. 
514. 


TITLE    VIII. 


CHAPTER  37. 

OF   THE   PUBLIC   RECORDS. 


Sect.  13.     This  section  does  not  apply  to  the  records  of  the 
courts,  see  Cowley  v,  Pulsifer,  137  Mass.  392,  396. 


TITLE   IX. 

OF    CERTAIN   RELIGIOUS,    CHARITABLE,   AND    EDUCATIONAL    MATTERS. 

CHAPTER  38. 

OF  PARISHES   AND   RELIGIOUS   SOCIETIES. 

As  to  the  distinction  between  a  "church"  and  a  "religious 
society,"  see  Silsby  v.  Barlow,  16  Gray  329,  330. 

Upon  the  question  whether  a  body  is  to  be  considered  as  a  relig- 
ious society  or  as  a  corporation  of  proprietors,  see  Cogswell  v.  Bul- 
lock, 13  Allen  90. 

GENERAL   PROVISIONS. 

Sect.  1.  '•'-With  the  powers  given  to  corporations  by  chapter  one 
hundred  and  five.^^  These  powers  do  not  include  the  right  to  apply 
for  a  dissolution  of  the  corporation  under  P.  S.  c.  105,  ss.  40-45. 
In  re  New  South  Meeting-House  in  Boston,  13  Allen  497,  516. 

Sect.  2.  See  Mussey  v.  Bulfinch  Street  Society,  1  Cush.  148, 165, 
166. 

Sect.  3.  See  Baker  v.  Fales,  16  Mass.  488,  506.  —  Stebbins  v. 
Jennings,  10  Pick.  172.  — Farnsworth  v.  Storrs,  5  Cush.  412,415. — 
Parker  V.  May,  5  Cush.  336,  349. 

Sect.  4.  —  A  person  may  be  a  member  of  two  different  religious 
societies  at  the  same  time.     Leavitt  v.  Truair,  13  Pick.  Ill,  114. 

A  person  cannot  become  a  member  of  a  religious  society  upon  his 
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mere  application,  without  the  formal  consent  of  such  society.  First 
Parish  in  Sudbury  v.  Stearns,  21  Pick.  148,  153. 

As  to  the  cases  in  which  this  section  applies,  see  French  v.  Old 
South  Society,  106  Mass.  479,  488.  —  Crocker  v.  Old  South  Society, 
106  Mass.  489,  494. 

"  For  any  grmit  or  contract  thereafter  made  or  entered  into  hy  such 
society."     See  Ware  v.  First  Parish   in   Sherburne,  8    Gush.  267, 

269.  —  Dow  V.  First  Parish  in  Sudbury,  5  Met.  73.  — Inglee  v.  Bos- 
worth,  5  Pick.  498,  502.  —  Whittemore  v.  Smith,  17  Mass.  347. 

Sect.  8.  "  Two  or  more  assessors.''  It  seems  that  assessors  need 
not  be  chosen  in  societies  that  assess  their  taxes  on  the  pews  and 
not  on  the  estates  of  the  members.  See  Mussey  v.  Bulfinch  Street 
Society,  1  Cush.  148,  164. 

Sect.  11.  For  a  case  in  which  it  was  held  that  a  meeting  called 
by  a  justice  had  been  called  when  no  exigency  justifying  his  inter- 
vention had  arisen,  see  Reformed  Methodist  Soc.  of  Douglas  v. 
Draper,  97  Mass.  349,  353. 

"  Five  or  more  qualified  voters.'*  See  Ladd  v.  Clements,  4  Cush. 
476,  480.  —First  Parish  in  Sutton  v.  Cole,  3  Pick.  232,  242. 

Sect.  12.  "  Unless  the  subject  matter  thereof  was  inserted  in  the 
warrant."  As  to  what  is  a  sufficient  insertion  of  a  subject  in  a  war- 
rant, see  Blackburn  v.  Walpole,  9  Pick.  97,  101. 

Sect.  14.  "  Said  oaths  may  be  administered  by  a  justice  of  the 
peace."  When  so  administered,  the  certificate  of  the  justice,  and 
not  the  record  of  the  clerk,  is  the  proper  evidence  that  the  oath  has 
been  duly  administered.     Colburn  v.  Ellis,  5  Mass.  427,  429. 

Sect.  18.  "  Other  necessary  parish  charges."  See  Greene  v.  First 
Parish  in  Maiden,  10  Pick.  500.  —  Dillingham  v.  Snow,  5  Mass.  549, 
555.  —Bangs  v.  Snow,  1  Mass.  181,  190. 

Under  this  section  parish  taxes  are  to  be  assessed  with  reference 
solely  to  membership  and  property  as  they  exist  on  the  first  day  of 
May  in  each  year.     Ware  v.  First  Parish  in  Sherburne,  8  Cush.  267, 

270.  —  Dow  V.  First  Parish  in  Sudbury,  5  Met.  73,  74. 

ORGANIZATION   OF    RELIGIOUS    SOCIETIES    AS    CORPORATIONS. 

Sect.  24.  The  words  "  or  which  may  be  unable  to  assemble  in 
the  usual  manner,"  were  used  in  the  General  Statutes  of  1860,  but 
were  omitted  by  the  Commissioners  on  the  last  Revision  by  reason 
of  the  decision  in  Wood  v.  Gushing,  6  Met.  448,  456,  459.  See 
also  Reformed  Methodist  Soc.  of  Douglas  v.  Draper,  97  Mass.  349, 
353. 

Sect.  25.     See  Pub.  St.  c.  105,  s.  9,  last  clause. 


PUBLIC  STATUTES,  c.  38,  s.  4-43.  105 


CORPORATIONS    OF    PROPRIETORS   OF    MEETING-HOUSKS. 

Sect.  32.  It  seems  that  if  no  mode  of  calling  meetings  is  pre- 
scribed in  tlie  by-laws,  either  notice  must  be  given  to  all  the  propri- 
etors, or  the  meeting  must  be  called  as  provided  in  this  section. 
Wiggin  V.  Free  Will  Baptist  Church  in  Lowell,  8  Met.  301. 

The  question  whether  an  application  for  the  calling  of  a  meeting 
has  been  signed  by  five  proprietors,  as  preliminary  to  the  question 
of  the  admissibility  of  the  records  of  such  meeting,  is  for  the  judge 
and  not  for  the  jury.     Gorton  v.  Hadsell,  9  Cush.  508,  511. 

Sect.  34.  "  The  treasurer  shall  sellT  ^c.  An  action  for  the  price 
of  a  pew  so  sold  must  be  brought  in  the  name  of  the  treasurer,  and 
not  in  that  of  the  parish.  First  Parish  in  West  Newbury  v.  Dow, 
3  Allen  369. 

Sect.  36.  It  seems  that  a  church  cannot  be  sold  for  any  purpose 
other  than  those  here  specified.  In  re  New  South  Meeting-House  in 
Boston,  13  Allen  497,  511. 

"  Or  take  down  any  pews  therein.''^  As  to  the  rights  of  pew- 
owners  when  a  meeting-house  is  taken  down,  remodelled,  or  sold, 
see  Sohier  -y.. Trinity  Church,  109  Mass.  1,  21. 

Sect.  37.  "  Unfit  for  the  purposes  of  public  worship.''^  See  Gor- 
ton V.  Hadsell,  9  Cush.  508. 

The  rule  seems  to  be  that  the  owner  of  a  pew  is  entitled  to  com- 
pensation when  the  church  is  taken  down  as  a  matter  of  expediency, 
otherwise  when  such  taking  down  is  a  matter  of  necessity.  See 
Howard  v.  First  Parish  in  North  Bridgewater,  7  Pick.  138.  —  Went- 
worth  V.  First  Parish  in  Canton,  3  Pick.  344,  347.  —  Daniel  v.  Wood, 
1  Pick.  102.  —  Gay  v.  Baker,  17  Mass.  435.  But  the  proprietor  of 
a  pew  is  not  entitled  to  any  compensation  in  the  case  of  the  simple 
abandonment  of  a  meeting-house.  Fassett  v.  First  Parish  in  Boyl- 
ston,  19  Pick.  361. 

Sect.  38.  As  to  the  purpose  and  effect  of  this  section,  see  Downs 
V.  Bowdoin  Square  Baptist  Society,  149  Mass.  135,  138. 

Sect.  39.  See  First  Parish  in  West  Newbury  v.  Dow,  3  Allen 
369. 

Sect.  40.  For  a  case  arising  under  this  section  see  Curtis  v. 
First  Congregational  Society  in  Quincy,  108  Mass.  147. 
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PROTESTANT    EPISCOPAL   CHURCHES. 


Sect.  43.     This  section  does  not  apply  when  taxes  are  assessed 
upon  pews.     Mussey  v.  Bulfinch  Street  Society,  1  Cush.  149, 165. 


METHODIST   EPISCOPAL   CHURCHES. 


Sect  44.     See  Currier  v.  Trustees  of  Trinity  Society,  109  Mass. 
165. 


CHAPTER  39. 

OF   DONATIONS   AND   CONVEYANCES    FOR   PIOUS   AND   CHARITABLE   USES. 

Sect.  1.  "  Other  similar  officers.^'  See  Weld  v.  May,  9  Cush. 
181. 

See  also,  in  relation  to  this  section,  Parker  v.  May,  5  Cush.  386, 
346.  —  Sohier  v.  Wardens  and  Vestry  of  St.  Paul's  Church,  12  Met. 
250,  258. 

Sect.  2.  See  Sohier  v.  Wardens  and  Vestry  of  St.  Paul's  Church, 
12  Met.  250.  —  Elders  and  Deacons  of  First  Freewill  Baptist  Church 
in  Lowell  v.  Bancroft,  4  Cush.  281. 

Sect.  3.  As  to  the  holding  of  lands  by  ministers,  as  provided  in 
this  section,  see  Brown  v.  Porter,  10  Mass.  93.  —  First  Parish  in 
Brunswick  v.  Dunning,  7  Mass.  445,  447.  —  Jewett  v.  Burroughs,  15 
Mass.  464.  —  Weston  v.  Hunt,  2  Mass.  500. 

"  B^  any  words  of  like  import.''''  See  Brown  v.  Porter,  10  Mass. 
93,  97.  —  Austin  v.  Thomas,  14  Mass.  333,  338. 

Sect.  4.  As  to  the  general  effect  of  this  section,  see  Weston  v. 
Hunt,  2  Mass.  500. 

This  section  would  not  have  the  effect  to  give  any  validity  to  a 
conveyance  of  parsonage  lands  by  a  parish  to  its  minister  in  fee. 
Austin  V.  Thomas,  14  Mass.  338. 

Sect.  8.  See  Earle  v.  Wood,  8  Cush.  430.  —  Dexter  v.  Gardner, 
7  Allen  243,  245. 

Sect,  9.  "  Unincorporated  religious  societies.''^  As  to  the  societies 
to  which  this  section  applies,  see  Silsby  v.  Barlow,  16  Gray  329.  — 
Lawrence  v.  Fletcher,  8  Met.  153,  163.  —  Christian  Society  in  Ply- 
mouth V.  Macomber,  5  Met.  155,  160.  —  Hamblett  v.  Bennett,  6 
Allen  140, 144.  —  Glendale  Union  Christian  Society  v.  Brown,  109 
Mass.  163. 
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CHAPTER  40. 

OP   LIBRARY   ASSOCIATIONS. 
LAW    LIBRARIES. 

Sect.  10.     As  to  the  law  prior  to  this  statute,  see  Drury  i;.  Natick, 
10  Allen  169, 183. 


TITLE   X. 

OP  PUBLIC   INSTRUCTION   AND   REGULATIONS   RESPECTING   CHILDREN. 

CHAPTER   41. 

OF   THE   BOARD   OF   EDUCATION. 


CHAPTER  42. 

OF  teachers'    INSTITUTES   AND    ASSOCIATIONS. 


CHAPTER  43. 

OF   THE   SCHOOL   FUNDS. 

CHAPTER  44. 

OF   THE   PUBLIC   SCHOOLS. 


For  a  sketch  of  the  early  history  of  the  school  system  in  Massa- 
chusetts, see  opinion  of  Chapman,  C.  J.,  in  Jenkins  v.  Andover,  103 
Mass.  94,  96. 

PUBLIC    SCHOOLS. 

Sect.  1.  This  and  the  following  section  were  not  intended  to 
limit  the  schools  which  a  town  may  provide  for  by  taxation.  Cushing 
V.  Newburyport,  10  Met.  508,  513^  520. 

Sect.  2.  "  For  the  benefit  of  all  the  inhabitants  of  the  town^ 
See  Commonwealth  v.  Dedham,  16  Mass.  141,  146. 


108  THE  PUBLIC  SCHOOLS. 

Sect.  17.  ^^  Such  sums  of  money  for  the  support  of  schools  as  they 
judge  necessary^  As  to  the  limit  to  the  amount  which  a  town  may 
raise  for  the  support  of  schools,  see  Gushing  v.  Newburyport,  10 
Met.  508,  513. 

Sect.  19.  For  a  case  of  an  indictment  under  the  first  clause  of 
this  section,  see  Commonwealth  v.  Sheffield,  11  Gush.  178. 

Sect.  21.  "  Shall  have  the  general  charge  and  superintendence^"* 
^c.  This  includes  the  power  of  fixing  times  of  vacations  and  of 
granting  holidays.  Ninth  School  District  in  Weymouth  v.  Loud,  12 
Gray  61.  As  to  the  powers  of  a  school  committee  under  this  clause, 
see,  further,  Huse  v.  Lowell,  10  Allen  149, 150.  —  Spiller  v.  Woburn, 
12  Allen  127,  128.  —  Spear  v.  Gummings,  23  Pick.  224,  225.  — Rob- 
erts V.  Boston,  5  Gush.  198,  207.  —  Russell  v.  Lynnfield,  116  Mass. 
365.  367. 

As  to  the  power  of  a  school  committee  to  expel  a  scholar,  see 
Hodgkins  v.  Rockport,  105  Mass.  475. 

"  JVo  person  shall  be  deemed  to  be  ineligible  .  .  .  by  reason  of  s^z." 
As  to  the  law  prior  to  the  enactment  of  this  provision  in  St.  1874, 
c.  389,  see  Peabody  v.  School  Committee  of  Boston,  115  Mass.  383. 
There  is  nothing  in  the  state  constitution  to  prevent  a  woman  from 
being  a  member  of  a  school  committee.  Opinion  of  Justices,  115 
Mass.  602. 

Sect.  27.  '•'•  Record  book,  in  which  all  its  votes,  orders,  and  pro- 
ceedings shall  by  him  be  recorded."  See  Russell  v.  Lynnfield,  116 
Mass.  365,  367. 

As  to  the  validity  of  proceedings  by  a  school  committee,  regarding 
which  no  vote  has  been  recorded,  see  McKenna  v.  Kimball,  145 
Mass.  555,  557. 

Sect.  28.  "  Select  and  contract  tvith"  This  includes  the  power 
to  fix  the  compensation  to  be  paid  to  the  teachers,  and  to  bind  the 
town  to  pay  the  same.  Gharlestown  v.  Gardner,  98  Mass.  587, 
590.  —  Batchelder  v.  Salem,  4  Gush.  599. 

^^  Shall  require  full  and  satisfactory  evidence,'^  ^c.  It  seems  that 
these  duties  cannot  be  delegated  to  the  prudential  committee.  See 
School  District  in  Uxbridge  v.  Mowry,  9  Allen  94. 

"  Qualifications  for  teaching."  See  School  District  in  Uxbridge  v. 
Mowry,  9  Allen  94,  96. 

Sect.  30.  If  a  teacher  is  dismissed  under  this  section,  he  will  not 
be  entitled  to  his  salary  for  any  time  after  his  dismissal,  even  if  he 
has  been  hired  for  a  definite  time  which  has  not  expired.  Wood  v. 
Medfield,  123  Mass.  545,  547.  —  Knowles  v.  Boston,  12  Gray  339. 

Sect.  36.     "  Shall  procure,  at   the  expense   of  its   town."     This 
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authorizes  the  committee  either  to  get  the  books  on  the  credit  of 
the  town,  or  to  buy  the  books  with  their  own  money  and  charge 
them  to  the  town.     Hartwell  v.  Littleton,  13  Pick.  229,  232. 

"  A7id  shall  give  notice  of  the  place  where  such  hooks  may  he  oh- 
tained.''''  Where  the  books  were  deposited  with  the  teachers,  and 
notice  thereof  given  to  the  schools,  it  was  held  to  be  sufficient. 
Hartwell  v.  Littleton,  13  Pick.  229,  233. 

SUPERINTENDENTS    OF    PUBLIC    SCHOOLS. 

Sect.  43.  When  a  superintendent  has  been  appointed  pursuant 
to  this  section,  the  repeal  of  the  ordinance  requiring  the  school  com- 
mittee to  appoint  a  superintendent  will  not  terminate  his  authority 
within  the  year  for  which  he  was  appointed,  or  deprive  him  of  any 
part  of  his  salary  for  such  year.  Kimball  v.  Salem,  111  Mass. 
87,  90. 

SCHOOL   HOUSES. 

Sect.  46.  Under  this  section  a  school  committee  may  lawfully 
order  a  tree  on  a  school-house  lot  to  be  cut  down.  McKenna  v. 
Kimball,  145  Mass.  555. 

Sect.  47..  '■'■  May  determine  the  location.^''  The  designation  of 
the  location  must  be  made  by  the  town,  and  cannot  be  delegated  to 
the  selectmen.  Crosby  v.  Dracut,  109  Mass.  206,  208.  —  Harris  v. 
Marblchead,  10  Gray  40,  42.  —Reed  v.  Acton,  117  Mass.  384,390.— 
Spalding  v.  Chelmsford,  117  Mass.  393,  394. 

As  to  what  is  a  sufficient  designation,  see  Reed  v.  Acton,  117  Mass. 
385,  391.  —  Marsh  v.  Dedham,  137  Mass.  235. 

Sect.  48.  "  Or  those  acting  under  its  authority.^*  These  words 
apply  only  to  their  immediate  antecedent  "  school  district,"  and  do 
not  authorize  a  town,  which  is  not  divided  into  school  districts,  to 
delegate  its  authority  to  determine  the  location  of  school-houses. 
Spalding  V.  Chelmsford,  117  Mass.  393,  394. 

"  l7i  the  manner  provided,''  ^c.  See  Eighth  School  District  in 
Norton  v.  Copeland,  2  Gray  414,  417,  418. 

As  to  the  proper  mode  of  proceeding  under  this  section,  see  Reed 
V.  Acton,  117  Mass.  385,  392. 

Sect.  49.  "  The  jury  may  change  the  location,''  ^c.  This  power 
to  change  the  location  can  be  exercised  only  within  the  limits  of  the 
petitioner's  land.     Pinkham  v.  Chelmsford,  109  Mass.  225,  228. 

"  The  land  so  taken  shall  he  held  and  used  for  no  other  purpose^^ 
^c.  As  to  the  tenure  by  which  the  land  so  taken  will  be  held,  see 
Eighth  School  District  in  Norton  v.  Copeland,  2  Gray  414,  418. 
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CHAPTER  45. 

OF   SCHOOL   DISTRICTS. 

Sect.  3.  As  to  the  constitutionality  of  this  and  the  following  sec- 
tion, see  Rawson  v.  Spencer,  113  Mass.  40,  45. 

Sect.  4.  "  And  there  shall  be  remitted, ^^  ^c.  This  must  be  done 
by  the  town  and  not  by  a  district.  Bacon  v.  School  District  in  Barn- 
stable, 97  Mass.  421,  425. 

Sect.  8.     See  Whitney  v.  Stow,  111  Mass.  368,  371,  372. 

POWERS    AND    LIABILITIES    OF    DISTRICTS. 

Sect.  16.  Authority  to  prosecute  actions  is  not  incidental  to  the 
official  powers  of  the  prudential  committee.  Burgess  v.  School  Dis- 
trict in  Uxbridge,  100  Mass.  132. 

Sect.  21.  "  Neglects  or  refuses.^^  See  School  District  in  Ux- 
bridge V.  Mowry,  9  Allen  94. 

Sect.  24.  "  Having  an  article  in  the  warrant  for  that  purpose" 
See  Rideout  v.  School  District  in  Dunstable,  1  Allen  232. 

Sect.  26.  "  The  district  shall  he  liable.''^  The  only  remedy  of  a 
party  from  whom  such  tax  has  been  illegally  collected  is  by  suit 
against  the  district.  Bacon  v.  School  District  in  Barnstable,  97 
Mass.  421,  424. 

Sect.  31.  "J^or  all  his  personal  estate."  By  this  is  meant  not 
literally  all,  but  only  such  portions  of  a  man's  personal  estate  as 
might  be  taxed  for  municipal  purposes  by  the  town  in  which  the 
district  is  situated.  Bates  v.  Eighth  School  District  in  Weymouth, 
9  Gray  433.  —Little  v.  Little,  131  Mass.  367,  368. 

Sect.  34.  "  Shall  determine  in  ivhich  district.''''  Such  determina- 
tion is  an  indispensable  prerequisite  to  the  validity  of  the  tax. 
Loud  V.  Darling,  7  Allen  205. 

"  Certify  in  writing"  ^c.  If  not  so  certified,  the  assessment  will 
be  invalid.     Rawson  v.  School  District  in  Uxbridge,  100  Mass.  134. 

"  Until  the  town  is  districted  anew."  By  the  union  of  two  old 
districts  a  town  is  "districted  anew"  within  the  meaning  of  this 
section.     Bacon  v.  School  District  in  Barnstable,  97  Mass.  421,  427. 
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CHAPTER  46. 

OF   SCHOOL   REGISTERS   AND   RETURNS. 

Sect.  8.  "  Shall  annually  make  a  detailed  report."  This  does 
not  restrict  the  committee  to  the  publication  of  the  whole  of  their 
report  for  the  year  at  one  time  ;  instalments  of  the  report  may  be 
published  before  the  whole  is  prepared.  Wilson  v.  Cambridge,  101 
Mass.  142. 

Sect.  15.  The  school  committee  have  no  right  to  waive  the 
keeping  of  the  register  by  a  teacher.  Jewell  v.  Abington,  2  Allen 
592. 


CHAPTER  47. 

OF   THE   ATTENDANCE   OF   CHILDREN   IN   THE   SCHOOLS. 

Sect.  8.  This  section  applies  only  to  children  whose  parents  or 
guardians  reside  in  Massachusetts.  Haverhill  v.  Gale,  103  Mass. 
104. 

Sect.  10.  "  On  account  of  .  .  .  religious  opinions.''^  See  Spiller 
V.  Woburn,  12  Allen  127,  129. 

Sect.  12.  "  Unlaivfully  excluded.''''  As  to  the  reasons  for  which 
a  child  may  lawfully  be  excluded  from  a  public  school,  see  Sherman 
V.  Charlestown,  8  Cush.  160.  —  Russell  v.  Lynnfield,  116  Mass.  365. 

A  child  excluded  from  a  school  by  a  teacher,  without  authority 
from  the  school  committee,  cannot  maintain  an  action  under  this 
section  until  he  has  appealed  to  the  school  committee  and  they  have 
failed  to  remedy  the  wrong  done.     Davis  v.  Boston,  133  Mass.  103. 

The  remedy  under  this  section  is  exclusive  of  all  other  remedies. 
Learock  v.  Putnam,  111  Mass.  499.  | 

As  to  the  law  prior  to  this  statute  provision,  see  Spear  v.  Cum- 
mings,  23  Pick.  224.  —  Sherman  v.  Charlestown,  8  Cush.  160, 161.      i 
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CHAPTER  48. 

OF  THE   EMPLOYMENT   OF   CHILDREN   AND   REGULATIONS   RESPECTING 
THEM. 

SCHOOLING   AND   LIMIT   OF   LABOR   OF   CHILDREN   EMPLOYED    IN    MANUFACTUR- 
ING   AND    OTHER    ESTABLISHMENTS. 

Sect.  4.  "Owwer."  It  seems  that  a  corporation  is  not  liable  to  a 
penalty  as  an  "  owner  "  under  this  section.  Benson  v.  Monson  and 
Brimfield  Maniif.  Co.,  9  Met.  562. 

For  a  case  of  a  complaint  under  a  similar  section  in  an  earlier 
law,  see  Commonwealth  v.  Legassy,  113  Mass.  10. 

TRUANT    CHILDREN    AND    ABSENTEES    FROM    SCHOOL. 

Sect.  11.  It  seems  that  an  officer  appointed  under  this  section 
does  not  hold  over  until  a  successor  is  appointed.  Huse  v.  Lowell, 
10  Allen  149,  151. 

Sect.  14.     See  Lynn  v.  County  Commissioners,  148  Mass.  148, 151. 


TITLE    XI. 


OF  WAYS,  BRIDGES,  PUBLIC  PLACES,  FERRIES,  SEWERS,  DRAINS,  AND   SIDE- 
WALKS,  AND   OP   LAND    DAMAGES   AND   BETTERMENTS. 


CHAPTER  49. 

OF  THE   LAYING  OUT  AND    DISCONTINUANCE   OF  WAYS,  AND  OF   DAMAGES 
OCCASIONED    BY    THE    TAKING    OF    LAND    FOR    PUBLIC   USES. 

This  chapter,  except  as  provided  in  section  83,  has  no  reference 
to  footways.     Tyler  v.  Sturdy,  108  Mass.  196,  200. 

As  to  the  uses  which  may  be  made  by  the  public  of  land  taken 
for  a  way,  see  Pierce  v.  Drew,  136  Mass.  75.  (Case  of  telegraph  poles 
and  wires.)  —  Attorney-General  v.  Metropohtan  R.  R.,  125  Mass.  515. 
(Case  of  horse  railroad.) 

It  seems  that  under  this  chapter  authority  cannot  be  given  for 
building  a  bridge  over  a  navigable  river.  Commonwealth  v.  Coombs, 
2  Mass.  489,  492. 

"  Many  of  the  provisions  of  the  statute  relative  to  the  laying  out 
of  highways  are  directory  and  not  conditional,  and  a  failure  to  com- 
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ply  with  them  does  not  render  the  proceedings  void."  Shaw,  C.  J., 
in  Commonwealth  v.  Boston  <fe  Lowell  R.  R.  Co.,  1^  Gush.  254,  255. 

When  a  way  is  laid  out  at  a  grade  higher  than  that  of  the  adjoining 
land,  no  right  is  acquired  to  extend  the  slope  of  the  embankments 
of  the  road  over  such  land.     Mayo  v.  Springfield,  136  Mass.  10. 

The  adjudication  of  county  commissioners  or  of  a  board  of  alder- 
men in  laying  out  a  way  "  cannot  be  impeached  incidentally  for 
errors  in  the  mode  of  proceeding,  not  affecting  their  jurisdiction,  but 
the  proper  remedy  is  by  a  writ  of  certiorari."  Brimmer  v.  Boston, 
102  Mass.  19,  23.  — Taber  v.  New  Bedford,  135  Mass.  162.  —  Gilkey 
V.  Watertown,  141  Mass.  317,  319. —Foley  v.  Haverhill,  144  Mass. 
352,  353. 

An  "alteration"  of  a  way,  without  any  words  of  discontinuance, 
operates  to  discontinue  so  much  of  the  old  way  as  is  not  included  in 
the  new  location.  Bowley  v.  Walker,  8  Allen  21. — Johnson  v. 
Wyman,  9  Gray  186,  189.  —  Hobart  v.  Plymouth,  100  Mass.  159, 
165.  —  Spaulding  v.  Nourse,  143  Mass.  490,  492.  —  Commonwealth 
V.  Boston  &  Albany  R.  R.,  150  Mass.  174,  176. 

As  to  the  possibility  of  narrowing  a  way  by  discontinuing  a  strip 
along  the  side  thereof,  see  Spaulding  v.  Nourse,  143  Mass.  490,  492. 

If  reasonable  care  and  skill  are  not  used  in  the  making,  <fec.,  of  a 
way,  bridge,  &c.,  and  damage  thereby  ensues,  the  remedy  is  not 
according  to  the  provisions  of  this  chapter,  but  by  an  action  of  tort. 
Perry  v.  Worcester,  6  Gray  544,  547.  —  Sprague  v.  Worcester,  13 
Gray  193,  195. 

HIGHWAYS. 

As  to  the  distinction  between  a  highway  and  a  town  way,  see 
Blackstone  v.  County  Commissioners,  108  Mass.  68.  —  Boston  & 
Albany  R.  R.  v.  Boston,  140  Mass.  87,  88. 

The  term  "  highway  "  includes  footways.     Boston  &  Albany  R,  R. 


Laying  Out,  Alteration,  and  Discontinuance. 

Sect.  1.  As  to  the  certainty  of  the  description  of  the  proposed 
highway  required  in  a  petition  for  laying  out,  see  Westport  v. 
County  Commissioners,  9  Allen  203. 

For  a  case  in  which,  at  a  late  stage  in  the  proceedings,  objection 
was  made  that  the  road  was  a  town  way,  and  not  a  highway,  see 
Whately  v.  County  Commissioners,  1  Met.  336. 

"  From  place  to  place  within  the  same  toivn.^^  See  Blackstone  v. 
County  Commissioners,  108  Mass.  68. 

"  Altered.''''     A  way  may  be  altered  under  this  chapter  as  well  by 
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changing  its  grade  as  by  changing  its  course.  Bemis  v.  Springfield, 
122  Mass.  110, 116. 

"  Bi/  petition  in  writing.''^  As  to  amending  the  petition,  see  New 
Marlborough  v.  County  Commissioners,  9  Met.  423. 

As  to  whether  the  petition  may  be  signed  by  the  attorney  of  the 
petitioners  in  their  behalf,  see  New  Marlborough  v.  County  Commis- 
sioners, 9  Met.  423. 

Sect.  2.  As  to  the  necessity  for  a  new  recognizance  in  case  the 
petition  is  amended,  see  New  Marlborough  v.  County  Commissioners, 
9  Met.  423. 

As  to  the  effect  of  a  failure  to  give  a  recognizance  upon  the 
validity  of  the  proceedings,  see  Blake  v.  County  Commissioners,  114 
Mass.  583,  586. 

"  Costs^  The  amount  of  costs  is  left  to  the  discretion  of  the 
commissioners,  and  a  writ  of  certiorari  will  not  be  granted  for  the 
purpose  of  revising  their  adjudication  as  to  such  costs.  New  Marl- 
borough V.  County  Commissioners,  9  Met.  423. 

Sect.  3.  A  defective  notice  given  to  a  town  was  held  to  be  no 
ground  for  a  writ  of  certiorari  on  the  application  of  the  town  to 
remove  the  records  of  the  commissioners'  proceedings,  if  the  town 
acted  on  the  notice  and  appeared  before  the  commissioners.  New 
Marlborough  v.  County  Commissioners,  9  Met.  423. 

**  Served  upon  the  clerk  of  every  toivn^  For  a  case  in  which  a 
new  town  was  created  out  of  part  of  an  old  town  after  the  com- 
mencement of  proceedings,  see  North  Reading  v.  County  Commis- 
sioners, 7  Gray  109. 

As  to  the  effect  of  a  failure  to  notify  a  town,  see  Commonwealth 
•y.  Metcalf,  2  Mass.  118.  —  Commonwealth  v.  Sheldon,  3  Mass.  188. 

As  to  notice  in  case  the  petition  is  amended,  see  New  Marlborough 
■V.  County  Commissioners,  9  Met.  423, 

"  Notice  to  all  persons  interested.''^  See  Taylor  v.  County  Com- 
missioners, 18  Pick.  309. 

Sect.  5.  "  As  soon  as  may  he  after  the  hearing.'''*  See  Westport 
V.  County  Commissioners,  9  Allen  203. 

"  And  adjudicate. ''^  As  to  the  definiteness  required  in  such  adju- 
dication, see  Danvers  v.  County  Commissioners,  2  Met.  185,  188.  — 
Yeamans  v.  County  Commissioners,  16  Gray  36. 

The  question  whether  an  adjudication,  made  at  the  time  of  the 
view  or  at  a  special  meeting,  is  to  be  regarded  as  final,  or  as  subject 
to  confirmation  or  reversal,  is  to  be  determined  by  the  intention  of 
the  commissioners  as  manifested  by  their  records.  New  Marlbor- 
ough V.  County  Commissioners,  9  Met.  423. 
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Sect.  6.  "  JVhen  they  have  adjudicated  that  the  common  conven- 
ience,''' ^c.  As  to  the  form  of  such  adjudication,  see  Hyde  Park  v. 
County  Commissioners,  117  Mass.  417,  423. 

"  Proceed  to  lay  out,  alter,  or  discontinue  the  same.'*  As  to  the 
necessity  of  naming  the  parties  over  whose  land  the  proposed  way  is 
to  pass,  see  North  Reading  v.  County  Commissioners,  7  Gray  109. 

"  First  giving  such  notice  thereof.''  This  notice  may  be  waived  by 
any  party  interested,  so  far  as  his  own  rights  are  concerned.  Rut- 
land V.  County  Commissioners,  20  Pick.  71. 

As  to  what  is  sufficient  notice,  see  Hyde  Park  v.  County  Commis- 
sioners, 117  Mass.  417,  423.  —  Lawrence  v.  Nahant,  136  Mass.  477, 
480. 

For  a  case  in  which,  although  the  notice  was  informal,  the  circum- 
stances were  such  that  the  court  held  that  a  petition  for  a  writ  of 
certiorari  to  the  commissioners  ought  not  to  be  granted,  see  Rutland 
V.  County  Commissioners,  20  Pick.  71. 

Sect.  8.  "  If  at  the  time  of  view  .  .  .  no  person  interested  ob- 
jects."    See  Rutland  v.  County  Commissioners,  20  Pick.  71. 

Sect.  9.  "  The  manner  in  which,"  ^c.  See  Commonwealth  v. 
Boston  &  Lowell  Railroad  Co.,  12  Cush.  254,  258.  —  Chase  v.  Alder- 
men of  Springfield,  119  Mass.  556,  563. 

"  A  description  of  the  location  and  hounds  thereof.'*  As  to  the 
certainty  of  description  required,  see  Gilkey  v.  Watertown,  141 
Mass.  317,  318. 

"  They  shall  also  allow  the  oivner  of  the  land  a  reasonable  time'* 
See  Commonwealth  v.  Westborough,  3  Mass.  406.  —  Colburn  v.  Kit- 
tridge,  131  Mass.  470,  472. 

"  To  take  off  his  timber,  wood,  or  trees."  A  different  rule  is  fur- 
nished by  section  17  of  this  chapter  with  regard  to  "  buildings  or 
materials."  See  Murray  v.  Norfolk,  149  Mass.  328,  333.  This  case 
overrules  Commonwealth  v.  Noxon,  121  Mass.  42,  43,  in  which  it 
was  held  that  this  section  applied  also  to  buildings. 

Specif  c  Repairs. 

Sect.  10.  After  the  commissioners  have  ordered,  and,  upon  tlie 
neglect  of  the  town,  caused  certain  repairs  to  be  made,  it  is  too  late 
for  the  town  to  object  that  the  road  was  a  town  way  and  not  a  high- 
way, and  that  the  commissioners  therefore  had  no  jurisdiction. 
Whately  v.  County  Commissioners,  1  Met.  336. 

"  Se  shall  be  deemed  to  have  relinquished  his  right  thereto."  In 
so  relinquishing  his  right  he  forfeits  his  claim  to  compensation  for 
the  timber,  &c.     Murray  v.  Norfolk,  149  Mass.  328,  330. 
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As  to  what  may  be  done  under  an  order  for  "  specific  repairs,"  see 
cases  cited  in  note  to  section  65, 

Locating  Anew. 

Sect.  13.  "TFAew  application  is  made^  As  to  the  form  of  such 
application,  see  Hyde  Park  v.  County  Commissioners,  117  Mass. 
416,  422. 

"  The  expense  shall  he  assessed^  "  Expense  "  includes  damages 
to  landowners,  Damon  v.  Reading,  2  Gray  274.  See  also  Brigham 
V.  Worcester  County,  147  Mass,  446. 

Where  commissioners  ordered  that  the  expense  of  locating  a  road 
anew  should  be  assessed  upon  a  town,  but  that  upon  a  certain  con- 
tingency a  portion  of  such  cost  should  be  repaid  by  the  county,  it 
was  held  that  the  latter  portion  of  the  order,  if  void,  did  not  affect 
the  validity  of  the  location,  Blake  v.  County  Commissioners,  114 
Mass.  583,  587. 

A  "  new  location  "  of  a  highway  under  this  section  will  operate 
as  a  discontinuance  of  so  much  of  the  old  way  as  is  not  included  in 
the  new  location.  Hobart  v.  County  of  Plymouth,  100  Mass.  159, 
165,  —  Stockwell  v.  Fitchburg,  110  Mass,  305,  309. 

In  locating  a  highway  anew  under  this  section  the  county  commis- 
sioners have  power  to  change  the  grade  of  the  road,  and  to  order 
the  construction  rendered  necessary  by  any  alterations  they  may 
have  ordered  in  the  course  or  width  of  the  way.  Richards  v.  County 
Commissioners,  120  Mass.  401,  402. 

As  to  the  liability  of  a  town  for  accidents  to  travellers  on  a  high- 
way which  is  being  located  anew  under  this  section,  see  Howard  v. 
Mendon,  117  Mass.  585,  590. 

Assessment  oj  Damages  and  Indemnity. 

Sect.  14.     See  notes  to  section  73  of  this  chapter. 

"Or  discontinuing  a  highioayP  Although  a  highway  is  discon- 
tinued before  it  is  opened  or  worked,  or  any  contract  is  made  to 
work  it,  yet  a  party  is  entitled  to  recover  any  damage  which  he  may 
sustain  by  the  discontinuance.  Hallock  v.  County  of  Franklin, 
2  Met.  558. 

"  And  in  their  return  state  the  share  of  each  separately. ^^  If  the 
commissioners  make  no  return  in  regard  to  the  damage  sustained  by 
any  party,  it  is  equivalent  to  a  return  that  he  has  sustained  no  dam- 
age.    Monagle  v.  County  Commissioners,  8  Cush.  360. 

"  But  they  shall  not  order  such  damages  to  he  paid^^  Sj-c.     For  the 
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reason  for  this  clause,  see  Harrington  v.  County  Commissioners,  22 
Pick.  263. 

Under  this  clause  it  was  held  that  an  action  to  recover  damages 
assessed  by  the  commissioners  could  not  be  maintained,  if  it  was 
commenced  before  the  land  was  entered  upon  and  possession  taken 
for  the  purpose  of  constructing  a  way,  although  the  way  was  con- 
structed before  the  action  came  to  trial.  La  Croix  v.  Medway,  12 
Met.  123. 

This  clause  does  not  prevent  a  person  aggrieved  by  the  commis- 
sioners' estimate  of  damage  from  having  the  damage  assessed  by  a 
jury  before  his  land  is  entered  upon  and  possession  thereof  taken. 
Harding  v.  Medway,  10  Met.  465. 

"  Until  the  land  over  which  the  highivay  or  alteration  is  located  has 
been  entered  upon  and  possession  taken^''  ^c.  See  Commonwealth  v. 
Noxon,  121  Mass.  42,  44. 

"  When  a  person  so  claiming  damages  has  been  put  to  trouble  and 
experise,"  ^c.     See  Drury  v.  City  of  Boston,  101  Mass.  439,  442. 

As  to  what  is  covered  by  the  words  "  trouble  and  expense,"  see 
Whitney  v.  Lynn,  122  Mass.  338,  343. 

As  a  general  rule  interest  on  the  amount  allowed  for  damages 
under  this  section  is  to  run  only  from  the  time  when  possession  is 
taken  of  the  land  for  the  purpose  of  constructing  the  way.  Edmands 
V.  Boston,  108  Mass.  535,  550.  See  also  Kidder  v.  Oxford,  116  Mass. 
165,  166.  —  Old  Colony  R.  R.  v.  Miller,  125  Mass.  1,  3. 

Sect.  16.  As  to  what  are  to  be  considered  damages  for  which 
compensation  can  be  recovered  under  this  section,  see  Common- 
wealth V.  Sessions  of  Norfolk,  5  Mass.  435,  437.  —  Ashby  v.  Eastern 
Railroad  Co.,  5  Met.  368,  372.  — Hyde  v.  County  of  Middlesex, 
2  Gray  267.  —  Brown  v.  Providence,  Warren,  &  Bristol  R.  R.  Co., 
5  Gray  35.  —  Tufts  v.  Charlestown,  4  Gray  537.  —  Dickenson  v. 
Fitchburg,  13  Gray  546,  558.  — Old  Col.  &  Fall  River  R.  R.  Co.  v. 
Plymouth,  14  Gray  155.  —  First  Church  in  Boston  v.  Boston,  14  Gray 
214.  —  Chase  v.  Worcester,  108  Mass.  60,  67.  —  Edmands  v.  Boston, 
108  Mass.  535,  544,  549.  —  Bancroft  v.  Boston,  115  Mass.  377, 
379.  —  Marsden  v.  Cambridge,  114  Mass.  490.— Pierce  v.  Drew,  136 
Mass.  75,  79,  82,  83.  —  Boles  v.  Boston,  136  Mass.  398,  400.  —  Gush- 
ing V.  Boston,  144  Mass.  317,  319. 

As  ^0  the  rule  of  damages  when  the  land  taken  is  subject  to  a 
restrici  'on  relative  to  building  upon  it,  see  Allen  v.  Boston,  137 
Mass.    .19,  321. 

As  t(  the  rule  of  damages  when  a  building  on  the  land  taken  con- 
tains fixtures,  see  Allen  v.  Boston,  137  Mass.  319,  321. 
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As  to  the  proper  mode  of  estimating  damages  caused  bj*  laying 
out  a  highway  below  or  above  the  level  of  the  adjoining  land,  see 
Hartshorn  v.  County  of  Worcester,  113  Mass.  Ill,  114.  —  Plymptoa 
V.  Woburn,  11  Gray  415. 

As  to  the  benefits  that  may  be  set  off,  see  Meacham  v.  Fitchburg 
R.  R.  Co.,  4  Cush.  291.-  -Farwell  v.  Cambridge,  11  Gray  413.— 
Plympton  v.  Woburn,  11  Gray  415.  —  Dickenson  v.  Fitchburg,  13 
Gray  546,  558.  —  Old  Col.  &  Fall  River  R.  R.  Co.  v.  Plymouth,  14 
Gray  155.  —  Whitman  v.  Boston  &  Maine  R.  R.  Co.,  3  Allen  133.  — 
s.  c.  7  Allen  313.  — Whitney  v.  Boston,  98  Mass.  312,  316.  — Allen 
V.  Charlestown,  109  Mass.  243,  246.  —  Bancroft  v.  Boston,  115 
Mass.  377,  379.  — Sexton  v.  North  Bridgewater,  116  Mass.  200, 
206. — French  v.  Lowell,  117  Mass.  363,  365.  —  Upham  v.  Worces- 
ter, 113  Mass.  97,  99.  —  Green  v.  Pall  River,  113  Mass.  262,  263.  — 
Wood  V.  Hudson,  114  Mass.  513.  —  Hilbourne  v.  County  of  Suffolli, 
120  Mass.  393.  —  Parks  v.  County  of  Hampden,  120  Mass.  395.  — 
Gushing  v.  Boston,  122  Mass.  173, 175.  —  Old  Colony  R.  R.  v.  Miller, 
125  Mass.  1,  4.  —  Cross  v.  County  of  Plymouth,  125  Mass.  557.  — 
Childs  V.  New  Haven  &  Northampton  Co.,  133  Mass.  253,  255.  — 
Mayo  V.  Springfield,  138  Mass.  70.  —  Abbott  v.  Cottage  City,  143 
Mass.  521,  526. 

Tlie  discontinuance  of  a  highway  gives  no  right  to  damages  under 
this  section  to  one  whose  land  does  not  abut  on  the  way  discon- 
tinued and  is  accessible  by  other  ways.  Castle  v.  County  of  Berk- 
shire, 11  Gray  26. 

Compare  also  notes  to  P.  S.  c.  112,  s.  95. 

Sect.  17.  As  to  the  effect  of  this  section,  see  Murray  v.  Norfolk, 
149  Mass.  528,  532. 

Damages  and  Indemnity  when  there  are  Separate,  Different,  or  Contingent 
Estates,  Sfc. 

Sect.  18.  As  to  the  cases  in  which  this  section  is  applicable,  see 
Boston  V.  Robbins,  121  Mass.  453,  456.  — s.  c.  126  Mass.  384, 
387.  —  Edmands  v.  Boston,  108  Mass.  535,  547.  —  Dickinson  v. 
Amherst  Water  Co.,  139  Mass.  210,  216.  —  Willard  v.  Boston,  149 
Mass.  176. 

The  provisions  of  this  section  are  not  unconstitutional  so  far  as 
they  affect  leases  made  after  the  passage  of  the  law.  Turner  v. 
Robbins,  133  Mass.  207. 

Sect.  19.  A  trustee  appointed  under  this  section  may,  after  a 
demand  for  the  damages  and  a  refusal  to  pay,  maintain  an  action  at 
law  to  recover  them.     Boston  v.  Robbins,  126  Mass.  384,  388. 
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Sect.  20.  "  Parties  having  several  estates,''^  ^c.  Tenants  in 
common  are  such  parties.  Dwight  v.  County  Commissioners,  7 
Cush.  533,  534.  So  also  the  owner  of  the  fee  of  an  estate  and  one 
who  has  a  bond  for  a  deed  of  the  same.  Proprietors  Locks  and 
Canals  v.  Nashua  &  Lowell  Railroad  Co.,  10  Cush.  385,  387.  See 
also  Ashby  v.  Eastern  R.  R.  Co.,  5  Met.  368,  372. 

Where  the  landowner,  after  his  land  has  been  taken,  conveys 
away  a  portion  of  it  by  warranty  deed,  this  section  does  not  require 
that  the  grantee  should  join  in  the  petition.  Drury  v.  Midland  R.  R., 
127  Mass.  572,  578. 

Sect.  22.  As  to  the  apportionment  of  damages  to  lessees,  see 
Edmands  v.  Boston,  108  Mass.  535,  544,  547. 

The  total  amount  of  damages  to  be  recovered  cannot  be  increased, 
by  the  existence  of  a  lease  or  other  contract  between  owners  of 
different  interests,  beyond  the  entire  value  of  the  land  as  a  whole. 
Burt  V.  Merchants'  Ins.  Co.,  115  Mass.  1,  15. 

Sect.  24.  "  Shall  be  liable  for  costs."  As  to  what  these  costs  are, 
see  Gifford  v.  Dartmouth,  129  Mass.  135, 138. 

"//i  the  same  manner  as  if  the  proceedings  were  had  under  his 
several  petition."  See  Dickinson  v.  Amherst  Water  Co.,  139  Mass. 
210,  215. 

Sect.  26.  A  guardian  ad  litem  or  trustee  should  be  appointed 
under  this  section,  when  there  appear  to  be  reasonable  grounds  for 
the  suggestion  that  there  are  interests  which  cannot  be  otherwise 
represented.     Parker  v.  Parker,  118  Mass,  110,  113. 

Applications  for  a  Jury  to  Revise  the  Assessment. 

Sect.  32.  If  the  proceedings  of  the  county  commissioners  have 
been  irregular,  the  remedy  is  to  be  sought  by  an  application  to  the 
supreme  court  for  a  certiorari,  and  not  by  an  application  for  a  revi- 
sion of  the  damages  under  this  section.  Fitchburg  R,  R.  Co.  v. 
Boston  &  Maine  R.  R.,  3  Cush.  58. 

"  A  party  aggrieved."  Whether  a  town,  which  is  liable  to  pay 
the  damages  assessed,  is  entitled,  as  a  party  aggrieved,  to  apply  for 
a  revision  of  the  damages,  qusere.  See  La  Croix  v,  Med  way,  12 
Met.  123,  124.  —  Westport  v.  County  Commissioners,  9  Allen  204, 
205.  —  Marshall  Fishing  Co.  v.  Hadley  Falls  Co.,  5  Cush.  602,  604. 

A  party  may  make  application  under  this  section,  although  he 
has  not  presented  to  the  county  commissioners  any  claim  for  dam- 
ages. Oilman  v.  Haverhill,  128  Mass.  36.  But  see  Riley  v.  Lowell, 
117  Mass.  76,  77. 

If  the  commissioners,  upon  application  of  a  party  entitled,  refuse 


120  LAYING   OUT   AND   ])ISCONTINUANCE   OF   WAYS, 

or  neglect  to  grant  a  warrant  for  a  jurj^,  mandamus  will  lie  to  compel 
them  to  do  so.    Carpenter  v.  County  Commissioners,  21  Pick.  258, 259. 

The  tribunal  to  which  the  first  application  for  a  jury  is  made 
acquires  exclusive  jurisdiction  of  the  subject  matter.  Miller  v. 
County  Commissioners,  119  Mass.  485. 

It  seems  that  an  applicant,  under  this  section,  for  a  jury  in  the 
superior  court,  need  not  give  recognizance  for  costs  as  under  section 
35  of  this  chapter,  nor  pay  costs,  if  the  jury  do  not  increase  )iis 
damages.     Williams  v.  Taunton,  126  Mass.  287. 

Sect.  33.  "  From  the  time  of  the  adojytion  of  the  orderP  See 
Childs  V.  Franklin,  128  Mass.  97. 

Sect.  34.  "  They  shall  cause  all  such  applicatiotis  .  .  .  tohe  consid- 
ered and  determiried  hy  the  same  juryT  If  an  application  is  tried  by 
itself  by  a  separate  jury,  the  verdict  may  for  that  reason  be  set  aside 
and  a  new  trial  granted.     Richardson  v.  Curtis,  2  Cush.  341,  346. 

The  fact  that  the  jury  cannot  agree  upon  some  of  the  applications, 
does  not  affect  the  validity  of  their  verdicts  upon  others.  Lanes- 
borough  V.  County  Commissioners,  22  Pick.  278. 

"  And  the  costs  shall  be  taxed^^  ^c.  As  to  the  manner  of  taxing 
costs  in  such  cases,  see  Wilmarth  v.  Knight,  14  Gray  112. 

Sect.  35.  "  All  the  costs  and  expenses  which  may  ariseP  As  to 
what  these  costs  and  expenses  are,  see  Gifford  v.  Dartmouth,  129 
Mass.  135,  137. 

As  to  the  effect  of  this  section,  see  also  Williams  v.  Taunton,  cited 
under  section  32. 

Sect.  36.  As  to  the  form  of  proceeding  in  case  of  the  death  of  a 
petitioner,  see  Crandell  v.  Taunton,  110  Mass.  421. 

If  a  landowner  dies  after  his  land  has  been  injured  by  the  laying 
out  or  discontinuance,  &c.,  of  a  highway,  the  petition  for  a  jury 
should  be  brought  by  his  executor  or  administrator,  and  not  by  his 
heirs  or  devisees.     Webster  v.  Lowell,  139  Mass.  172. 

Sect.  38.  "  The  warrant^  Where  there  are  several  applications 
to  be  considered,  the  proper  course  for  the  commissioners  is  to  issue 
a  single  warrant  reciting  all  the  cases.  Wyman  v.  Lexington  &  West 
Cambridge  R.  R.  Co.,  13  Met.  316.  — Richardson  v.  Curtis,  2  Cush. 
341,  346. 

As  to  the  proper  contents  of  the  warrant,  see  Childs  v.  New 
Haven  k  Northampton  Co.,  133  Mass.  253,  254. 

"  Who  is  disinterested.''     See  Merrill  v.  Berkshire,  11  Pick.  269. 

"  Requiring  him  to  summon  a  jury  of  ttvelve  menP  See  Fitchburg 
R.  R.  Co.  V.  Boston  &  Maine  R.  R.,  3  Cush.  59.  —  Meacham  v.  Fitch- 
burg R..  R.  Co.,  4  Cush.  291. 
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Sect.  39.  "  Three  nearest  totvnsy  The  towns  here  referred  to 
are  those  nearest  to  the  town  in  which  the  land  taken  lies,  not  those 
nearest  to  the  land  itself.  Reed  v.  Hanover  Branch  R.  R.  Co.,  105 
Mass.  303.  —  Wyman  v.  Lexington  &  West  Cambridge  R.  R.  Co.,  13 
Met.  316.  —  Meacham  v.  Fitchburg  R.  R.  Co.,  4  Cush.  291. 

Sect.  42.  It  seems  that  it  is  necessary  that  the  record  should 
show  tliat  the  jurors  were  sworn  in  the  form  prescribed  by  law. 
Spring  V.  Lowell,  1  Mass.  422. 

Sect,  43.  Under  an  earlier  statute,  by  which  the  coroner  acted 
in  those  cases  in  which  a  special  sheriff  now  acts,  it  was  held  that 
if  the  proceedings  were  conducted  in  part  by  a  coroner  and  in  part 
by  the  sheriff,"  it  was  the  duty  of  each  to  certify  the  proceedings 
which  took  place  before  him,  and  that  it  was  not  necessary  that  the 
jury  should  be  attended  by  a  deputy  sheriif  when  a  coroner  presided. 
Pittsfield  &  North  Adams  R.  R.  Co.  v.  Foster,  1  Cush.  480. 

Sect.  44.  As  to  the  duties  of  the  person  presiding  at  the  trial, 
see  Tripp  v.  County  Commissioners,  2  Allen  556,  558.  —  Read  v. 
Cambridge,  124  Mass.  667,  570. 

Sect.  51.  Under  this  section  the  jury  may  extend  the  time 
allowed  by  the  commissioners,  although  the  petition  and  warrant 
are  for  a  jury  to  assess  damages  only.  Dwight  v.  Springfield, 
6  Gray  442. 

Sect.  52.  "  They  shall  he  summoned  and  shall  give  their  verdict 
within  three  months^  The  party  applying  for  a  jury  must  see  to  it 
that  they  are  so  summoned,  or  he  will  lose  his  right  to  have  his 
damages  assessed  by  a  jury.  Thorndike  v.  County  Commissioners, 
117  Mass.  566,  568. 

"  The  court  shall  receive  it  and  adjudicate  thereon^  Any  question 
of  law  decided  in  making  such  adjudication  may  be  carried  to  the 
supreme  court  by  appeal  or  exceptions,  but  without  such  adjudica- 
tion no  question  can  be  carried  to  the  supreme  court.  Tucker  v. 
Mass.  Central  R.  R.,  116  Mass.  124. 

"  3Iay  set  it  aside  for  good  cause."  As  to  what  is  "  good  cause," 
see  Fitchburg  R.  R.  Co.  v.  Eastern  R.  R.  Co.,  6  Allen  98.  —  Walker 
v.  Boston  &  Maine  R.  R.,  3  Cush.  1,  15.  —  Connecticut  River  R.  R. 
Co.  V.  Clapp,  1  Cush.  559.  —  Brady  v.  American  Print  Works,  119 
Mass.  98. 

Where  questions  of  law  reserved  at  the  time  failed  to  be  reported 
to  the  court  by  reason  of  the  death  of  the  officer  presiding  at  the 
trial,  it  was  held  that  the  court  might  in  its  discretion  consider 
these  facts  a  good  cause  for  setting  aside  the  verdict.  Wamesit  Co. 
V.  Lowell  &  Andover  R.  R.,  130  Mass.  455,  457. 
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The  court  cannot  alter  a  verdict  or  supply  any  defect  therein. 
Connecticut  River  R,  R.  Co.  v.  Clapp,  1  Cush.  559. 

Where  the  verdict  consists  of  separate  findings  on  distinct  issues, 
the  court  may  accept  the  verdict  as  to  some  of  such  issues,  and  set 
it  aside  and  order  a  new  trial  as  to  others.  Patton  v.  Springfield, 
99  Mass.  627,  635. 

When  the  superior  court  sets  aside  a  verdict  under  this  section 
for  the  reason  that  it  is  against  the  weight  of  evidence,  such  decision 
of  that  court  cannot  be  revised  by  the  supreme  court.  Stetson  v. 
Medford,  109  Mass.  242. 

As  to  the  remedy  in  case  the  court  sets  aside  a  verdict  without 
good  cause,  see  Commonwealth  v.  Sessions  of  Norfolk,  5  Mass. 
435. 

Whether  the  court  should  set  aside  a  verdict  for  the  reason  that 
the  petition  or  warrant  was  not  in  proper  form,  &c.,  or  whether  in 
such  case  the  only  remedy  is  by  certiorari,  see  Warner  v.  Franklin, 
131  Mass.  348. 

Sect.  53.  "  But  he  may  at  any  stage  of  the  proceedings  .  .  .  waive 
his  right  to  a  trial  hy  jury.""  See  Fall  River  R.  R.  v.  Chase,  125 
Mass.  483. 

Sect.  54.  "  If  the  verdict  or  report  is  set  aside^  In  such  case 
the  only  course  open  to  the  complainant  is  to  apply  to  the  commis- 
sioners for  a  new  jury  or  to  agree  upon  a  committee,  and  he  cannot 
at  this  stage  of  the  proceedings  apply  for  a  trial  in  the  superior  court. 
Wamesit  Power  Co.  v.  Lowell  &  Andover  R.  R.,  139  Mass.  173. 

"O/i  application  therefor."  As  to  the  form  of  such  application, 
see  Fall  River  Print  Works  v.  Fall  River,  110  Mass.  428,  432. 

Sect.  55.  As  to  whether  an  appeal  can  be  taken  from  the  verdict 
or  report  after  it  has  been  accepted  and  recorded,  see  Valentine  v. 
Boston,  20  Pick.  201.  —  Lanesborough  v.  County  Commissioners,  22 
Pick.  278. 

Sect.  57.  As  to  the  right  of  exception  to  the  decision  of  the 
court  under  this  section  on  the  taxation  of  costs,  <fcc.,  see  Briggs  v. 
Taunton,  110  Mass.  423,  427. 

Payment  of  Expenses,  Damages,  and  Cost  of  Construction. 

Sect.  58.  "  All  the  expenses."  See  Damon  v.  Reading,  2  Gray 
274. 

Sect.  59.  "  After  giving  due  notice."  See  Hamblin  v.  County 
Commissioners,  16  Gray  256,  259. 

Sect.  60.  "  They  shall,  as  soon  as  may  be  thereafter,  cause  such 
highway  to  he  completed  "  &c.     This  is  not  a  matter  of  discretion 
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with  the  commissioners.  Richards  v.  Comity  Commissioners,  120 
Mass.  401,  402. 

Sect.  62.  "  The  expenses  incurred.''  This  refers  to  actual  and 
not  to  estimated  expenses.  Lanesborough  v.  County  Commissioners, 
6  Met.  329. 

Sect.  63.  "  Thei/  shall  so  certify^  It  seems  that  this  certificate 
of  the  commissioners  is  conchisive  evidence  that  the  way  has  been 
completed  according  to  their  directions.  Rice  v.  Commissioners  of 
Highways,  13  Pick.  225. 

TOWN   WAYS    AND    PRIVATE   WAYS. 

As  to  what  are  town  ivays  and  private  tvai/s,  see  Blackstone  v. 
County  Commissioners,  108  Mass.  68.  —  Monterey  v.  County  Com- 
missioners, 7  Cush.  394,  400.  —  Butchers'  Slaughtering  Association 
V.  Boston,  139  Mass.  290,  291. 

A  private  way  is  so  called  "  only  as  distinguished  from  a  highway 
or  common  road,  and  because  in  its  origin  it  was  laid  out  for  the  ac- 
commodation and  benefit  of  individuals.  But  when  laid  out  and 
established,  it  becomes  a  way  or  easement  in  its  nature  public,  which 
any  one  having  occasion  may  use  and  enjoy  until  it  is  lawfully  dis- 
continued.'" Flagg  V.  Flagg,  16  Gray  175,  180.  See,  to  the  same 
effect,  Denham  v.  County  Commissioners,  108  Mass.  202.  —  Davis  v. 
Smith,  130  Mass.  113,  114. 

The  provisions  of  this  chapter  authorizing  the  laying  out  of  pri- 
vate ways  are  not  unconstitutional  as  in  conflict  with  the  provisions 
of  the  Declaration  of  Rights,  according  to  which  private  property 
can  be  taken  by  public  authority  for  public  uses  only.  Denham 
V.  County  Commissioners,  108  Mass.  202,  204. 

Sect.  65.  A  town  way  may  be  laid  out,  the  only  object  of  which 
is  to  give  the  public  access  to  "  pleasing  natural  scenery."  Higgin- 
son  V.  Nahant,  11  Allen  530. 

A  private  way  cannot  be  laid  out  "  to  be  used  only  during  time  of 
sleighing."     Holcomb  v.  Moore,  4  Allen  529. 

The  selectmen  of  a  town  may  act  under  this  section  by  a  majority. 
Jones  V.  Andover,  9  Pick.  146,  150. 

They  may  refer  the  exact  determination  of  the  lines  of  the  way  to 
a  surveyor.     Taber  v.  New  Bedford,  135  Mass.  162. 

"  Or  may  order  specific  repairs."  As  to  what  may  be  done  under 
such  an  order,  see  Sisson  v.  New  Bedford,  137  Mass.  255,  258.  — 
Sullivan  v.  Fall  River,  144  Mass.  579,  584. 

Sect.  6Q.  See  Avery  v.  Stewart,  1  Cush.  496.  —  Niles  v.  Patch, 
13  Gray  254,  259.  — Sears  v.  Fuller,  137  Mass.  326. 
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^^  May  discontinue  any  town  way  or  private  way.'''  This  does  not 
authorize  the  discontinuance  of  a  strip  along  the  side  of  a  way. 
Lincoln  v.  Warren,  150  Mass.  309,  311. 

Sect.  67.  As  to  the  effect  of  a  failure  strictly  to  comply  with  the 
provisions  of  this  section  regarding  notice,  sec  Pickford  v.  Lynn,  98 
Mass.  491,  496. 

As  to  the  proper  form  of  notice  under  this  section,  see  Fitchburg 
E.  R.  Co.  V.  Fitchburg,  121  Mass.  132. 

Sect.  68.  "  To  be  assessed  and  awarded  in  the  manner,"  ^c.  As 
to  the  manner  of  proceeding,  see  Higginson  v.  Nahant,  11  Allen  530, 
537.  The  assessment  of  the  damages  should  be  made  at  the  time 
of  laying  out.     Russell  v.  New  Bedford,  5  Gray  31,  34. 

Sect.  69.  It  seems  that  this  section  does  not  apply  to  ways  laid 
out  by  city  officers.  See  Shaw  v.  Charlestown,  3  Allen  538,  539. 
But  see  section  91  of  this  chapter ;  —  also  Pickford  v.  Lynn,  98 
Mass.  491,  498. 

See  also  notes  to  section  14  of  this  chapter. 

Sect.  71.  As  to  the  importance  of  complying  with  the  provisions 
of  this  section,  see  Commonwealth  v.  Merrick,  2  Mass.  529.  —  Jones 
V.  Andover,  9  Pick.  146. 

This  section  does  not  apply  to  cities.  Poor  v.  Blake,  123  Mass. 
543,  544.  _  Taber  v.  New  Bedford,  135  Mass.  162,  163. 

The  vote  of  a  town  instructing  its  selectmen  to  lay  out  a  particu- 
lar town  way  is  unauthorized  and  improper,  it  being  the  intention  of 
the  statute  that  the  selectmen  shall  exercise  their  discretion  in  the 
matter.     Kean  v.  Stetson,  5  Pick.  492. 

"  Reported  to  the  toivn.^'  A  warrant  for  a  town  meeting,  signed  by 
the  selectmen,  containing  the  following,  "  To  see  if  the  town  will 
accept  of  a  road  laid  out  by  the  selectmen  as  follows,"  and  giving  a 
particular  description  of  the  road,  has  been  held  to  be  a  sufficient 
report  under  this  section.     Jones  v.  Andover,  9  Pick.  146. 

'■^  And  accepted.^'  For  a  case  in  which  a  town  accepted  a  road, 
provided  the  expense  should  not  exceed  five  hundred  dollars,  see 
Jones  V.  Andover,  9  Pick.  146. 

"  Unless  such  laying  out  or  alteration,  with  the  houndaries  and 
measurements,  is  filed,''  ^c.  As  to  what  is  a  sufficient  compliance 
with  this  provision,  see  Jeffries  v.  Swampscott,  105  Mass.  535.  — 
Blaisdell  v.  Winthrop,  118  Mass.  138.— Reed  v.  Acton,  120  Mass. 
130.  —  Carr  v.  Berkley,  145  Mass.  539. 

In  order  to  prove  the  existence  of  a  town  way,  it  is  not  necessary 
that  it  should  be  shown  that  the  laying  out  was  filed  pursuant  to 
this  section.     Commonwealth  v.  Carr,  143  Mass.  84,  88. 
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Sect.  73.  "  Unreasonably  refuse  or  neglect.''^  As  to  the  necessity 
of  stating  in  the  petition  that  the  refusal  was  unreasonable,  see 
Monterey  v.  County  Commissioners,  7  Cush.  394. 

The  omission  of  the  selectmen  to  make  a  written  report  to  the 
town  of  their  alteration  of  a  town  way  is  such  a  refusal  or  neglect  as 
gives  jurisdiction  to  the  county  commissioners.  New  Marlborough 
V.  County  Commissioners,  9  Met.  423. 

Before  the  commissioners  proceed  to  lay  out  or  alter  a  way  under 
this  section,  it  is  necessary  that  they  should  determine  that  the 
selectmen  or  road  commissioners  of  the  town  have  unreasonably 
neglected  or  refused  to  lay  out  or  alter  the  same,  and  their  record 
should  distinctly  state  such  adjudication.  Belchertown  v.  County 
Commissioners,  11  Cush.  189. 

"  The  county  commissioners.^^  As  to  the  powers  of  the  commis- 
sioners, see  Monterey  v.  County  Commissioners,  7  Cush.  395. — 
Brown  v.  County  Commissioners,  12  Met.  208. 

"  On  the  petition  in  tvritingT  The  petition  may  be  amended. 
See  New  Marlborough  v.  County  Commissioners,  9  Met.  423. 

"  May  cause  such  way  to  be  laid  out  or  altered."  Where  a  town 
voted  that  a  way  ordered  by  the  commissioners  should  be  con- 
structed by  its  selectmen,  it  was  held  that  the  selectmen  in  the  exe- 
cution of  the  work  acted  as  the  agents  of  the  town,  and  that  the 
town  was  liable  for  injuries  caused  by  their  negligence  or  by  the 
negligence  of  the  persons  employed  by  them.  Deane  v.  Randolph, 
132  Mass.  475. 

^^And  estimate  the  damages  sustained  by  any  person.''^  For  a  case 
in  which  the  commissioners  awarded  damages  to  a  person  who  had 
by  an  unrecorded  deed  conveyed  away  the  premises  over  which  a 
way  was  laid  out,  see  Brown  v.  County  Commissioners,  12  Met.  208. 

See  notes  to  section  14  of  this  chapter. 

Sect.  74.  "  Apply  by  petition  in  writing^  As  to  amending  the 
petition,  see  New  Marlborough  v.  County  Commissioners,  9  Met. 
423. 

Sect.  78.  "  They  shall  also  cause  notice  to  be  given."  See  notes 
to  section  3  of  this  chapter. 

Sect.  79.  ^^  A  person  aggrieved"  ^c.  A  toivn  aggrieved  by  the 
assessment  by  the  county  commissioners  of  damages  sustained  by 
reason  of  the  taking  of  land  for  a  town  way,  may  have  a  jury  under 
this  section.  West  Newbury  v.  Chase,  5  Gray  421.  See  also  Baker 
V.  Thayer,  3  Met.  312. 

As  to  what  is  sufficient  evidence  of  title  in  the  party  petitioning 
for  damages,  see  Hawkins  v.  County  Commissioners,  2  Allen  254. 
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"  Such  application  .  .  .  may  he  7nade  at  any  timeP  The  applica- 
tion, if  made  to  the  county  commissioners,  must  be  made  when  the 
board  is  in  session,     Eaton  v.  Framingham,  6  Cush.  245. 

As  to  the  form  of  a  petition  under  this  section,  see  Perry  v.  Sher- 
born,  11  Cush.  388.  — Stone  v.  Heath,  135  Mass.  561. 

"  Within  one  year  after  such  laying  out.'''  ^c.  See  Brookline  v. 
County  Commissioners,  114  Mass.  548.  —  Wood  v.  Quincy,  11  Cush. 
487.  —  Russell  v.  New  Bedford,  5  Gray  31.  —  Loring  v.  Boston,  12 
Gray  210. 

"  Or  assessment  of  indemnity."  As  to  the  time  when  the  year 
begins  to  run  in  this  case,  see  Whitney  v.  Lynn,  122  Mass.  338,  343. 

An  omission  to  assess  the  damages  of  a  party  is  to  be  deemed 
equivalent  to  a  determination  that  he  has  sustained  no  damages,  and 
the  year  begins  to  run  accordingly.  Sisson  v.  New  Bedford,  137 
Mass.  255,  259. 

"  Or  if  within  one  year  a  suit  is  instituted,  wherein^'  ^e.  See 
Cambridge  v.  County  Commissioners,  117  Mass.  79,  83. 

"  If  the  damages  are  increased.'^  If  the  damages  are  increased 
merely  by  an  item  of  interest  for  the  time  since  they  were  originally 
awarded,  it  is  not  sufficient.  Kidder  v.  Oxford,  116  Mass.  165,  167. 
—  First  Baptist  Society  v.  Fall  River,  119  Mass.  95. 

See  also  notes  to  sections  32  and  86  of  this  chapter,  and  to  section 
16  of  chapter  52. 

FOOTWAYS. 

Sect.  83.  As  to  the  law  prior  to  St.  1874,  c.  299,  which  is  re- 
enacted  in  this  section,  see  Gould  v.  Boston,  120  Mass.  300,  305. 

WAYS   IN   THE    COUNTY   OF    SUFFOLK. 

Street  commissioners  in  laying  out  a  way  do  not  act  as  agents  of 
the  city,  and  therefore  cannot  be  restricted  in  their  actions  by  any 
prior  acts  or  covenants  of  the  city.  Brimmer  v.  Boston,  102  Mass. 
19. 

It  seems  that  all  ways  in  Suffolk  County  are  "  highways "  and 
not  "  town  ways."  Boston  &  Albany  R.  R.  v.  Boston,  140  Mass.  87, 
88. 

Sect.  85.  "  Notice  given."  As  to  what  is  sufficient  notice,  in  the 
absence  of  any  ordinance  on  the  subject,  see  Blackie  v.  Hudson,  117 
Mass.  181, 183. 

Sect.  86.  "  Within  one  year"  ^c.  As  to  the  time  when  the  year 
begins  to  run,  compare  sections  33,  69,  79,  and  84  of  this  chapter.  — 
Report  of  Commissioners  on  General  Statutes  of  1860,  note  to  c.  43, 
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s.  22.  — St.  1847,  c.  259,  s.  4.  — Loring  v.  Boston,  12  Gray  209.— 
Shaw  V.  Charlestown,  3  Allen  538. 

'■'■After  the  final  determination  of  any  suit  whereiri  the  legal  effect 
of  the  proceedings  of  the  street  commissioners  is  drawn  in  question.^^ 
The  suits  here  referred  to  are  only  those  to  which  the  applicant  for 
a  jury  is  a  party,  or  proceedings  like  a  writ  of  certiorari,  where  a 
judgment  establishing  or  avoiding  the  act  of  the  city  in  taking  the 
land  is,  like  a  judgment  in  rem,  binding  upon  all  persons.  Shute  v. 
Boston,  99  Mass.  236,  238. 

See  also  notes  to  section  79  of  this  chapter  and  to  section  16  of 
chapter  52. 

RIGHTS   OF   LANDOWNER   WHEN   POSSESSION    IS    NOT  TAKEN   OR  ACTUAL   NOTICE 

GIVEN. 

Sect.  88.  As  to  the  purpose  and  effect  of  this  section,  see  Pick- 
ford  V.  Lynn,  98  Mass.  491,  498.  —  Wheeler  v.  Fitchburg,  150  Mass. 
350. 

This  section  does  not  apply  to  an  assessment  for  damages  caused 
by  specific  repairs.     Keith  v.  Brockton,  147  Mass.  618. 

"  Uiiless  possession  is  taken  of  such  land."  An  entry  upon  any 
part  of  the  land  embraced  in  a  location  or  alteration  is  a  sufficient 
taking  of  possession  of  all  the  lands  included  in  such  location  or 
alteration.  Poor  v.  Blake,  123  Mass,  543,  545.  —  Lawrence  v. 
Nahant,  136  Mass.  477,  481. 

As  to  what  constitutes  a  sufficient  taking  of  possession,  see  also 
Gilkey  v.  Watertown,  141  Mass.  317,  319.  —  Parker  v.  County  of 
Norfolk,  150  Mass.  489. 

"  For  the  purpose  of  constructing  such  ivay.''^  See  Wilcox  v.  New 
Bedford,  140  Mass.  570. 

"  Within  two  years  from  the  time  when'*  ^c.  Possession  taken 
and  work  done  before  the  time  when  the  land  was  taken  for  the  way 
is  not  what  this  section  contemplates.  Wilcox  v.  New  Bedford,  140 
Mass.  570,  571. 

WAYS    IN    CITIES. 

Sect.  91.  See  Shaw  v.  Charlestown,  3  Allen  538,  539.  —  Ed- 
mands  v.  Boston,  108  Mass.  535,  543.  — Taber  v.  New  Bedford,  135 
Mass.  162. 

WAYS    DEEMED    TO   BE   LAID    OUT    UNDER    THIS    CHAPTER,    UNLESS    OTHERWISE 
EXPRESSLY   DECLARED. 

Sect.  92.     See  Godbold  v.  Chelsea,  111  Mass.  294,  295. 
Sect.  93.     See  Fuller  v.  Mayor  and  Aldermen  of  Springfield,  123 
Mass.  289. 
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DEDICATION    OF   WAYS. 

Sect.  94.  A  way  cannot  be  proved  to  have  become  a  public  high- 
way by  dedication,  either  to  make  it  "  chargeable  "  upon  a  town  or  for 
any  other  purpose,  without  proof  that  it  had  become  such  before 
June  1846,  the  time  when  the  statute  provision  contained  in  this 
section  first  took  effect.  Guild  v.  Shedd,  150  Mass.  255,  256. — 
Commonwealth  v.  Taunton,  16  Gray  228,  230.  —  Bowers  v.  Suffolk 
Manuf.  Co.,  4  Cush.  332,  341.  — Taylor  v.  Boston  Water  Power  Co., 
12  Gray  415,  418.  But  see  Jennings  v.  Tisbury,  5  Gray  73,  74,  75. 
—  Durgin  v.  Lowell,  3  Allen  398,  399.  —  Morse  v.  Stocker,  1  Allen 
150,  153. 

To  establish  a  public  way  by  dedication,  it  was,  prior  to  the  exist- 
ence of  this  statute  provision  on  the  subject,  essential  that  tliere 
should  have  been  not  only  an  intention  on  the  part  of  the  landowner, 
by  whom  the  way  was  laid  out,  to  dedicate  it  to  public  use,  but  also 
some  act  or  circumstance  from  which  the  town's  assent  to  and 
acquiescence  in  such  dedication  might  properly  be  inferred.  Com- 
monwealth V.  Taunton,  16  Gray  228,  230.  —  Bowers  v.  Suffolk  Man- 
ufacturing Co.,  4  Cush.  332,  338.  — Durgin  v.  Lowell,  3  Allen  398, 
400.  — Hobbs  V.  Lowell,  19  Pick.  405.— Hemphill  v.  Boston,  8  Cush. 
195,  196.  —  Commonwealth  v.  Petitcler,  110  Mass.  62.  —  Hayden  v. 
Stone,  112  Mass.  346,  349.  — McKenna  v.  Boston,  131  Mass.  143. 

It  seems  that  this  section  applies  only  to  cases  where  a  way  is 
opened  by  the  owner  of  the  land  over  which  it  passes,  and  that  it 
does  not  apply  in  cases  where  a  town  has  opened  a  way  in  an  infor- 
mal manner.  Hayden  v.  Attleborough,  7  Gray  338,  344.  —  Richards 
V.  County  Commissioners,  120  Mass.  401,  402. 

This  section  has  no  application  to  puhVic  f oof wai/s,  which  may  still 
be  created  by  dedication.  Tyler  v.  Sturdy,  108  Mass.  196,  201.  See 
also  Gould  V.  Boston,  120  Mass.  300,  305.  —  Sullivan  v.  Boston,  126 
Mass.  540,  541. 

So  also  the  owner  of  land  may  dedicate  it  to  the  public  for  a  park 
or  public  square,  or  at  least  he  might  have  so  dedicated  it  prior  to 
St.  1882,  c.  154,  providing  a  mode  of  laying  out  public  parks.  Abbott 
V.  Cottage  City,  143  Mass.  521,  523. 

This  section  applies  only  to  ways  by  dedication^  and  ways  by  pre- 
scription are  not  affected  by  it.  Commonwealth  v.  Coupe,  128  Mass. 
63.  — McKenna  v.  Boston,  131  Mass.  143,  146. 

To  establish  a  public  way  by  prescription,  it  is  necessary  that  there 
should  have  been  an  actual  public  use,  general,  uninterrupted,  and 
continued  for  at  least  twenty  years.     Commonwealth  v.  Taunton,  16 
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Gray  228,  230.  —  Jennings  v.  Tisbury,  5  Gray  73.  —  Durgin  v. 
Lowell,  3  Allen  398,  401.  —  Taylor  v.  Boston  Water  Power  Co.,  12 
Gray  415,  418.  — Commonwealth  v.  Petitcler,  110  Mass.  62.  — Fitch- 
burg-  R.  R.  V.  Page,  131  Mass.  391,  395.  — Veale  v.  Boston,  135  Mass. 
187,  188.  — White  v.  Foxborougli,  151  Mass.  28,  44. 

Sect.  95.  A  town  has  been  held  not  to  be  liable  under  this  sec- 
tion for  defects  in  a  pathway  across  a  public  common.  Oliver  v. 
Worcester,  102  Mass.  489,  494.  Nor  for  defects  on  land  which  ad- 
joined the  highway  and  was  left  open  and  graded  uniformly  with  the 
sidewalk  of  the  highway.  Stone  v.  Attleborough,  140  Mass.  328.  — 
Sullivan  v.  Boston,  126  Mass.  540.  Nor  for  defects  in  a  bridge  by 
which  a  highway  was  carried  over  a  railroad,  which  bridge  the  rail- 
road company  was  by  statute  bound  to  repair.  Rouse  v.  Somerville, 
130  Mass.  361,  365. 

This  section  does  not  authorize  a  town  to  close  a  private  way 
which  leads  from  the  highway  into  the  grounds  of  an  adjoining 
proprietor,  nor  does  it  make  it  responsible  for  the  condition  of  such 
a  private  way.     Warner  v.  Holyoke,  112  Mass.  362,  368. 

"  Or  if  sufficient  notice  is  not  given  that  the  same  is  dangerous.''^ 
See  Smith  v.  Lowell,  139  Mass,  336,  340. 

"  Shall  he.  liable  for  damages  arising  from  defects  therein^  A 
town  has  been  held  to  be  liable  under  this  section  although  the  de- 
fect was  not  in  the  private  way,  but  in  the  public  way  between  the 
part  wrought  for  public  travel  and  the  entrance  to  the  private  way. 
Paine  v.  Brockton,  138  Mass.  564. 

ERECTION   OF    MONUMENTS. 

Sect.  98.  The  provisions  of  this  section  are  merely  directory,  and 
the  erection  of  bounds  is  not  necessary  to  the  validity  of  the  laying 
out  of  a  way.     Monterey  v.  County  Commissioners,  7  Cush.  394. 

'"'■  After  being  notified  so  to  do."  A  notice  to  the  chairman  of  the 
county  commissioners  is  not  sufficient  to  charge  the  county  with  the 
penalty.     Ilsley  v.  Essex  County,  7  Gray  465. 

TAKING    OF    EARTH   AND   GRAVEL. 

Sect.  99.  As  to  the  mode  in  which  land  may  be  taken  under  this 
section,  and  the  use  that  may  be  made  of  it  when  taken,  see  Hatch 
V.  Hawkes,  126  Mass.  177. 

PROVISIONS    CONCERNING   DAMAGES   OCCASIONED   BY  TAKING  LAND   FOR   PUBLIC 

USES. 

Sect.  105.  This  section  "  does  not  dispense  with  the  previous 
estimate  of  damages  by  the  county  commissioners  as  a  necessary 


130  SEWERS,  DRAINS,  AND  SIDEWALKS. 

prerequisite  to  any  application  for  a  jury."  Riley  v.  Lowell,  117 
Mass.  76,  77. 

The  tribunal  to  which  the  first  application  for  a  jury  is  made 
acquires  exclusive  jurisdiction  of  the  subject  matter.  Miller  v. 
County  Commissioners,  119  Mass.  485. 

An  applicant  for  a  jury  under  this  section  need  not  give  a  recog- 
nizance for  costs  as  under  section  35  of  this  chapter.  Williams  v. 
Taunton,  126  Mass.  287. 

The  last  clause  of  this  section  incorporates  St.  1881,  c.  122,  which 
statute  appears  to  have  been  enacted  by  reason  of  the  decision  in 
Gifford  V.  Dartmouth,  129  Mass.  135,  138. 

"  Wlien  such  an  application  is  made  after  an  atvardP  In  order 
that  this  provision  relative  to  costs  may  apply  in  any  case  it  is  neces- 
sary that  an  award  shall  have  been  actually  made.  A  failure  to 
make  an  award  will  not  be  considered,  for  the  purposes  of  this 
section,  to  be  equivalent  to  an  award  that  no  damages  have  been  sus- 
tained.    Hamlin  v.  New  Bedford,  143  Mass.  192,  194. 

Sect.  110.  As  to  the  purpose  and  effect  of  this  section,  see  Wood 
V.  Westborough,  HO  Mass.  403,  409. 


CHAPTER  50. 

OF   SEWERS,    DRAINS,   AND   SIDEWALKS. 
SEWERS    AND    DRAINS. 

For  a  sketch  of  the  history  of  the  statutes  in  this  state  relative 
to  sewers,  see  Mount  Auburn  Cemetery  v.  Cambridge,  150  Mass. 
12, 14. 

A  city  or  town  has  no  authority,  by  statute  or  otherwise,  to  lay 
out  and  construct  drains  and  sewers,  —  they  can  only  be  laid  out  by 
the  mayor  and  aldermen  or  selectmen  as  provided  in  this  chapter. 
Lemon  v.  Newton,  134  Mass.  476,  479.  When  so  laid  and  con- 
structed, the  city  or  town  is  liable  for  the  cost.  Dorcy  v.  Boston, 
146  Mass.  336,  338. 

A  city  or  town  is  not  liable  to  individuals  for  any  defect  or  want 
of  sufficiency  in  any  plan  or  system  of  drainage  that  is  adopted  by 
its  proper  officers.  Child  v.  Boston,  4  Allen  41,  51.  —  Hill  v.  Boston, 
122  Mass.  344,  359. 

Nor  for  injury  caused  to  the  business  of  an  individual  by  the  ob- 
struction of  the  street  adjoining  his  premises  by  the  building  or 
repair' of  a  sewer.     Brooks  v.  Boston,  19  Pick.  174,  178. 
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But  a  city  or  town  is  liable  for  injuries  caused  by  the  neglect  or 
carelessness  of  its  ofticers  and  agents  in  the  construction  or  repair  of 
a  particular  sewer.  Murphy  v.  Lowell,  128  Mass.  396.  —  s.  c.  124 
Mass.  564,  567.  —  Child  v.  Boston,  4  Allen  41,  52.  —  Emery  v. 
Lowell,  104  Mass.  13,  15.  —  Hill  v.  Boston,  122  Mass.  344,  359.  — 
Stanchfield  v.  Newton,  142  Mass.  110.  —  Boston  Belting  Co.  v. 
Boston,  149  Mass.  44,  47.  —  Stock  v.  Boston,  149  Mass.  410,  414. 
In  certain  exceptional  cases,  however,  it  has  been  held  that  a  city  or 
town  was  not  liable  even  for  the  consequences  of  such  neglect.  Ran- 
lett  V.  Lowell,  126  Mass.  431.  — Barry  v.  Lowell,  8  Allen  127.— 
Lemon  v.  Newton,  134  Mass.  476. 

As  to  the  liability  of  cities  and  towns  to  owners  of  land  adjoining 
the  moutlis  of  drains  for  nuisances  caused  by  the  discharges  there- 
from, see  Haskell  v.  New  Bedford,  108  Mass.  208,  214.  — Boston 
Rolling  Mills  v.  Cambridge,  117  Mass.  396.  —  Brayton  v.  Fall  River, 
113  Mass.  218,  227.  —  Manning  v.  Lowell,  130  Mass.  21. 

As  to  the  liability  of  cities  and  towns  for  polluting  streams  by 
discharges  from  sewers,  see  Merrifield  v.  Worcester,  110  Mass.  216. 
—  Washburn  and  Moen  Manuf.  Co.  v.  Worcester,  116  Mass.  458, 
461.  —  Morse  v.  Worcester,  139  Mass.  389,  391.  — Middlesex  Co.  v. 
Lowell,  149  Mass.  509. 

Section  1.  "  The  mayor  and  aldermen  of  a  cityP  See  Wood- 
bridge  V.  Mayor  and  Aldermen  of  Cambridge,  114  Mass.  483,  484. 

"  May  lay^  make,  and  maintaiyiy  A  committee  may  lawfully  be 
appointed  to  supervise  and  direct  the  work.  Collins  v.  Holyoke, 
146  Mass.  298,  307. 

"  Through  the  lands  of  any  persons  or  corporations.''''  A  sewer 
may  be  laid  through  a  public  street  under  this  section.  Carr  v. 
Dooley,  122  Mass.  255,  257.  And  it  makes  no  difference  whether 
the  fee  of  the  way  is  owned  by  the  city  or  town  or  by  the  abutters. 
Boston  V.  Richardson,  13  Allen  146,  159. 

As  to  the  proper  votes  and  proceedings  in  cases  of  laying  out 
sewers  and  drains,  see  Bennett  v.  New  Bedford,  110  Mass.  433. — 
Carr  v.  Dooley,  119  Mass.  294.  —  s.  c.  122  Mass.  255,  258.  —  Shee- 
han  V.  Fitchburg,  131  Mass.  523.  —  Leominster  v.  Conant,  139  Mass. 
384.  —  Collins  v.  Holyoke,  146  Mass.  298,  307. 

The  legal  proceedings  for  laying  out  a  sewer  may  be  had  after  the 
sewer  has  been  actually  constructed.  Leominster  v.  Conant,  139 
Mass.  384,  386. 

Sect.  2.     See  Northampton  v.  Abell,  127  Mass.  507. 

Sect.  3.     See  Manning  v.  Lowell,  130  Mass.  21,  22.  —  Porter  v. 
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Newton,  133  Mass.  5Q,  61.  —  Trowbridge  v.  Brookline,  111  Mass. 
139.  (Damages  recovered  for  draining  well.) 

Sect.  1.  As  to  the  constitutionality  and  general  effect  of  the 
provisions  of  this  and  the  two  following  sections,  see  Wright  v. 
Boston,  9  Cush.  233. 

A  party  may  be  lawfully  assessed  under  this  section  although  he 
had  no  notice  or  opportunity  to  be  heard  before  the  drain,  for  which 
the  assessment  is  laid,  was  made.  Allen  v.  Charlestown,  111  Mass. 
123. 

So  also  (prior  to  St.  1879,  c.  55,  re-enacted  in  Pub.  St.  c.  50,  s.  7), 
a  party  could  be  assessed  although  he  had  entered  no  drain  from 
his  land  into  the  sewer,  and  although  his  land  was  lower  than  the 
bottom  of  the  sewer.     Downer  v.  Boston,  7  Cush.  277. 

There  is  no  limit  of  time  within  which  the  assessment  must  be  laid. 
Fairbanks  v.  Mayor  and  Aldermen  of  Fitchburg,  132  Mass.  42,  48. 
(In  this  case  the  assessment  was  not  laid  until  more  than  six  years 
after  the  sewer  was  completed.) 

As  to  assessments  under  this  section,  see  also  Brown  v.  Mayor 
and  Aldermen  of  Fitchburg,  128  Mass.  282.  —  Faii-banks  v.  Mayor 
and  Aldermen  of  Fitchburg,  132  Mass.  42,  45.  —  Collins  v.  Holyoke, 
146  Mass.  298,  307. 

"  A  proportional  part^^  ^c.  As  to  how  such  proportional  part 
is  to  be  estimated,  see  French  v.  Lowell,  117  Mass.  363,  364. — 
Butler  V.  Worcester,  112  Mass.  542,  557.  —  Workman  v.  Worcester, 
118  Mass.  168, 177.— Keith  v.  Boston,  120  Mass.  108,  112.— Snow 
V.  Fitchburg,  136  Mass.  183.  —  Collins  v.  Holyoke,  146  Mass.  298, 
307. 

The  assessment  should  be  made  according  to  the  value  of  the 
land  exclusive  of  the  buildings  on  it.  Snow  v.  Fitchburg,  136  Mass. 
183. 

Certiorari  is  the  proper  remedy  when  parties  benefited  by  a  sewer 
have  been  omitted  in  the  assessment.  Kelso  v.  Boston,  120  Mass. 
297,  299. 

"  And  of  the  charge,  not  already  assessed,  of  making  and  repairing 
other  main  drains  and  common  sewers  through  which  the  same  dis- 
chargesy  The  drains  and  sewers  here  referred  to  are  those  only 
whicli  are  used  solely  for  the  purpose  of  such  discharge,  and  do  not 
include  those  which  are  designed,  not  only  to  serve  as  a  discharge 
for  upper  sewers,  but  also  to  benefit  the  lands  abutting  on  the 
streets  through  which  they  are  laid.  Ayer  v.  Somerville,  143  Mass. 
585,  588. 

"  By  the  mayor  and  aldermen."     Where  the  mayor  is  entitled  to 
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preside  over  the  board  of  aldermen  no  distinct  act  of  appro\  al  by 
him  is  required.  Fairbanks  v.  Mayor  and  Aldermen  of  Fitchburg, 
132  Mass.  42,  47. 

"  And  notice  thereof  shall  be  giveny  A  notice  given  at  the  same 
time  when  payment  of  the  assessment  is  demanded  is  sufficient. 
Collins  V.  Holyoke,  146  Mass.  298,  308. 

Sect.  5.  An  assessment  laid  under  section  4  can  only  be  enforced 
in  the  method  prescribed  in  this  section,  and  an  action  to  recover  it 
cannot  be  maintained  against  the  person  who  enters  his  drain  into 
the  sewer.     Roxbury  v.  Nickerson,  114  Mass.  544. 

'■''Assessments  so  made  shall  for  one  year  after  they  are  laid  con- 
stitute a  lien,^'  Jj-c.  The  assessment  may  not  be  laid  until  long  after 
the  sewer  has  been  completed.     See  note  to  preceding  section. 

The  liability  to  a  sewer  assessment  is,  however,  to  be  deemed  to 
be  an  incumbrance  on  the  estate  from  the  time  of  tlie  passage  of  the 
order  for  the  construction  of  the  sewer.  Carr  v.  Dooley,  119  Mass. 
294,  295. 

Although  the  lien  for  a  sewer  assessment  does  not  last  longer 
than  one  year,  the  estate  may  nevertheless,  if  it  has  not  been  alien- 
ated in  the  mean  time,  be  sold  for  the  assessment  after  the  expira- 
tion of  the  year.     Kelso  v.  Boston,  120  Mass.  297,  299. 

Sect.  6.  "  At  any  time  tvithin  three  months^  If  application  is 
not  made  within  the  three  months,  the  court  has  no  jurisdiction,  and 
such  want  of  jurisdiction  may  be  taken  advantage  of  at  any  time 
before  judgment.     Custy  v.  Lowell,  117  Mass.  78. 

Sect.  7.  For  cases  arising  under  this  section,  see  Snow  v.  Fitch- 
burg, 136  Mass.  179.  —  Leominster  v.  Conant,  189  Mass.  384. 

Under  this  section  an  assessment  cannot  be  laid  upon  land  which 
has  been  set  apart  for  and  perpetually  devoted  to  the  burial  of  the 
dead.     Mount  Auburn  Cemetery  v.  Cambridge,  150  Mass.  12. 

Sect.  13.  This  section  does  not  apply  to  cities.  Carr  v.  Dooley, 
122  Mass.  255,  258. 

SIDEWALKS. 

Sect.  20.  An  assessment  laid  under  this  section  can  only  be 
enforced  in  the  manner  herein  provided,  and  no  action  at  law  will 
lie  against  an  abutter  to  recover  the  amount  of  such  assessment. 
West  Roxbury  v.  Minot,  114  Mass.  546. 

Sect.  22.  As  to  the  constitutionality  of  this  section,  see  Howe  v. 
Cambridge,  114  Mass.  388. 

Under  this  section  city  authorities  may  remove  a  sidewalk  bor- 
dering on  a  paved  street.     Attorney-General  v.  Boston,  142  Mass. 
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CHAPTER  51. 

OP    BETTERMENTS    AND    OTHER    ASSESSMENTS    ON    ACCOUNT    OP   THE   COST 
OP   PUBLIC   IMPROVEMENTS. 

BETTEKMENTS. 

As  to  the  constitutionality  of  statute  provisions  for  the  assess- 
ment of  betterments,  see  Jones  v.  Aldermen  of  Boston,  104  Mass. 
461,  467. 

As  to  tlie  legal  nature  of  a  betterment  assessment,  see  Harvard 
College  V.  Aldermen  of  Boston,  104  Mass.  470,  486. 

For  cases  arising  under  an  earlier  statute  in  many  respects  similar 
to  the  provisions  of  this  chapter,  see  Whiting  v.  Mayor  and  Alder- 
men of  Boston,  106  Mass.  89.  —  Prince  v.  Boston,  111  Mass.  226. 

As  to  the  proper  apportionment  of  a  betterment  assessment  be- 
tween a  life-tenant  and  a  remainder-man,  see  Plympton  v.  Boston 
Dispensary,  106  Mass.  544. 

Parties  liable  to  a  betterment  assessment  for  the  laying  out,  &c., 
of  a  way,  are  not  entitled  to  anything  more  than  general  notice  by 
publication  of  the  original  proceedings  for  such  laying  out.  Blackie 
V.  Hudson,  117  Mass.  181,  183. 

An  assessment  under  this  chapter  will  be  valid  although  made  to 
a  person  who  is  neitber  the  owner  nor  the  occupant  of  the  estate 
assessed.     Smith  v.  Carney,  127  Mass.  179. 

Section  1.  As  to  the  proper  form  of  an  adjudication  of  betterment 
under  this  section,  see  Jones  v.  Aldermen  of  Boston,  104  Mass.  461, 
466,  468,  469.  —  Chase  v.  Aldermen  of  Springfield,  119  Mass.  556, 
563.— Foley  v.  Haverhill,  144  Mass.  352,  354. 

"  At  any  time  within  two  years  after  a  street^  highway,  or  other 
way  is  laid  out^^  ^c.  The  two  years,  within  which  the  assessment 
must  be  made,  begin  to  run  upon  the  passage  of  the  order  for  the 
laying  out,  «&c.  Hitchcock  v.  Aldermen  of  Springfield,  121  Mass. 
382. 

"  Such  board  may  determine^''  ^c.  This  duty  of  the  board  cannot 
be  dispensed  with  or  abridged  by  any  agreement  of  the  city,  nor  can 
its  performance  be  delegated  by  the  board  to  anybody  else.  Boylston 
Market  Association  v.  Boston,  113  Mass.  528,  531. 

"  Nor  shall  the  same  he  made  until"  ^c.  See  Lincoln  v.  Worcester, 
122  Mass.  119,  122. 

As  to  the  benefits  for  which  an  assessment  may  be  made  under 
this  Section,  see  Bancroft  v.  Boston,  115  Mass,  377,379.  —  Upham 
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V.  Worcester,  113  Mass.  97,  99.  —  Green  v.  Fall  River,  113  Mass. 
262,  203.  —  Wood  v.  Hudson,  114  Mass.  513.  —  Alden  v.  Springfield, 
121  Mass.  27.— Lincoln  v.  Worcester,  122  Mass.  119,  122.  — Tread- 
well  V.  Boston,  123  Mass.  23,  25. 

Cases  where  highways  are  "  located  anew  "  are  not  within  this 
section.  Tufts  v.  Mayor  and  Aldermen  of  Somerville,  122  Mass. 
273. 

Assessments  may  be  made  under  this  section  on  real  estate  of 
charitable  institutions  (Boston  Seamen's  Friend  Society  v.  Mayor 
and  Aldermen  of  Boston,  116  Mass.  181)  ;  or  on  that  of  incorporated 
agricultural  societies  (Worcester  Agricultural  Society  v.  Mayor  and 
Aldermen  of  Worcester,  116  Mass.  189)  ;  but  not  on  real  estate  of  a 
county  which  is  used  for  county  purposes.  Worcester  County  v. 
Mayor  and  Aldermen  of  Worcester,  116  Mass.  193. 

Under  this  section  no  betterment  can  be  assessed  for  "such 
changes  of  grade  as  occur  by  the  ordinary  repair  of  highways  or 
streets  under  the  direction  of  street  superintendents  or  highway 
surveyors."  Hitchcock  v.  Aldermen  of  Springfield,  121  Mass.  382, 
385. 

Sect.  2.  As  to  the  effect  of  "  remaking "  an  assessment  under 
this  section,  see  Blake  v.  Baker,  115  Mass.  188,  190. 

Sect.  3.  "  Damages  for  land  taken^  See  Edmands  v.  Boston, 
108  Mass.  535,  545.  — Fuller  v.  Somerville,  136  Mass.  556. 

"  Shall  be  paid  in  the  same  manner^''  ^c.  See  Edmands  v.  Boston, 
108  Mass.  535,  545,  547. 

In  proceedings  under  this  chapter  no  benefits  are  to  be  set  off  in 
reduction  of  damages  allowed,  Godbold  v.  Chelsea,  111  Mass.  294, 
295. 

Sect.  4.  "  Estimate  its  valued  See  Lawrence  v.  Boston,  119 
Mass.  126. 

Sect.  5.  A  landowner,  who  applies  for  an  apportionment  of  his 
assessment  under  this  section,  will  not  be  thereby  estopped  from 
appealing  to  the  superior  court  under  section  6.  Gardner  v.  Boston, 
106  Mass.  549,  553. 

"  Every  such  assessment  shall  constitute  a  lien,""  ^c.  Such  lien 
takes  effect  from  the  time  of  the  passing  of  the  order  for  the  laying 
out,  <fcc.,  and  constitutes  an  incumbrance  on  the  estate  from  that 
time.     Blackie  v.  Hudson,  117  Mass.  181,  183. 

Sect.  6.  On  a  petition  for  a  jury  under  this  section  the  burden  is 
upon  the  petitioner  to  show  that  the  original  assessment  was  exces- 
sive.    Bigelow  V.  Boston,  120  Mass.  326. 

On  such  petition  the  jury  cannot  alter  the  proportional  share  of 
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the  benefit  assessed  upon  the  estate  in  question  in  common  with  all 
the  estates  benefited  and  liable  to  the  assessment,  unless  they  find  the 
whole  cost  of  the  improvement  to  be  less  than  the  whole  amount 
originally  assessed  for  betterment.  Bancroft  v.  Boston,  115  Mass. 
377,  379. 

It  seems  that  when  the  assessment  is  made  by  the  jury,  it  is  to  be 
made  as  of  the  time  when  it  was  originally  made,  without  regard  to 
interest  after  that  time.  Boston  Seamen's  Friend  Society  v.  Mayor 
and  Aldermen  of  Boston,  116  Mass.  181,  187. 

The  filing  of  a  petition  under  this  section  will  not  prevent  a  party 
from  also  maintaining  a  petition  for  a  writ  of  certiorari  in  order  to 
show  that  the  whole  assessment  was  illegal.  Hitchcock  v.  Aldermen 
of  Springfield,  121  Mass.  382,  386. 

Sect.  7.  A  petitioner  cannot  recover  costs  under  this  section 
when  his  petition  is  disposed  of  without  any  action  by  the  jury,  as 
when  the  whole  assessment  is  declared  void  by  the  supreme  court 
on  certiorari.     Breed  v.  Lynn,  126  Mass.  290,  291. 

Sect.  8.  This  section  is  to  be  considered  as  establishing  a  rule 
between  lessor  and  lessee,  only  when  they  have  made  in  their  lease 
no  provision  for  the  payment  of  betterments.  Walker  v.  Whitte- 
more,  112  Mass.  188,  189. 


CHAPTER  52. 

OF  THE  EEPAIRS  OP  WAYS  AND  BRIDGES. 

As  to  the  meaning  of  the  word  "  repair  ^^  in  this  chapter,  see 
Todd  V.  Rowley,  8  Allen  51,  58. 

As  to  how  far  the  approaches  to  a  bridge  constitute  a  part  of  it, 
see  Commonwealth  v.  Deerfield,  6  Allen  449. 

PUBLIC   WAYS    AND   BRIDGES. 

Section  1.  Towns  are  bound  to  make,  and  keep  in  good  condi- 
tion, passages  for  natural  streams  under  highways.  Parker  v. 
Lowell,  11  Gray  353.  —  Nealley  v.  Bradford,  145  Mass.  561,  564. 

But  if,  after  the  laying  out  of  a  highway,  an  individual  opens  an 
artificial  watercourse  across  the  way,  it  will  be  his  duty  thereafter 
to  keep  in  repair  the  way  or  bridge  over  such  watercourse.  Lowell 
V.  Proprietors  of  Locks  and  Canals,  104  Mass.  18,  21. 

Towns  and  cities  are  not  required  to  furnish  lir/hts  for  the  use  of 
persons  who  travel  at  night.     Randall  v.  Eastern  R.  R.  Co.  106  Mass. 
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276.  —  Macomber  v.  Taunton,  100  Mass.  255,  257.  —  Lyon  v.  Cam- 
bridge, 136  Mass.  419,  420. 

As  to  the  liability  of  towns  to  keep  public  foot-paths  in  repair,  see 
Gould  V.  Boston,  120  Mass.  300,  304.     See  also  notes  to  section  18. 

As  to  the  liability  of  a  town  to  indictment  for  not  making  its 
ways  "  convenient,"  see  Commonwealth  v.  Taunton,  16  Gray  228. 

As  to  the  right  of  towns  to  turn  the  surface  drainage  of  ways 
upon  the  adjoining  lands,  see  Flagg  v.  Worcester,  13  Gray  601.  — 
Franklin  v.  Fisk,  13  Allen  211. — Turner  v.  Dartmouth,  13  Allen 
291.  —  Kennison  v.  Beverly,  146  Mass.  467,  469.  See  also  section 
12  of  this  chapter. 

Sect.  4.  If  highway  districts  are  not  assigned  pursuant  to  this 
section,  the  surveyors  may  act  together  or  by  the  voice  of  the  major 
part  of  the  whole  body.  McCormick  v.  Boston,  120  Mass.  499.  — 
Callender  v.  Marsh,  1  Pick.  418,  426. 

Sect.  5.  "  He  may  .  .  .  employ  'persons ^"^  ^o.  Only  the  persons 
so  employed,  and  not  the  surveyor,  can  recover  from  the  town  the 
pay  for  their  labor.     Armstrong  v.  "Wendell,  9  Met.  522. 

Sect.  6.  A  surveyor  cannot  bind  his  town  to  pay  for  repairs, 
except  when  he  proceeds  according  to  the  statute.  Loker  v.  Brook- 
line,  13  Pick.  343.— Jones  v.  Lancaster,  4  Pick.  149,  152.  —  Sikes 
V.  Hatfield,  13  Gray  347,  352.  —  Goddard  v.  Petersham,  136  Mass. 
235.  But  he  may  render  the  town  liable  for  damages  caused  by  his 
acts.     Allen  v.  Gardner,  147  Mass.  452,  453. 

Except  as  authorized  by  this  or  the  preceding  section  or  by  the 
vote  or  custom  of  the  town,  highway  surveyors  cannot  bind  their 
towns  by  contracts  made  by  them  for  the  repair  of  the  highways. 
Blanchard  v.  Ayer,  148  Mass.  174,  177.  See  also  Todd  v.  Rowley, 
8  Allen  51. 

Sect.  10.  It  seems  that  a  surveyor  may  dig  in  or  obstruct  the 
side  of  the  road  outside  of  the  travelled  portion,  but  that  a  private 
individual,  unless  authorized  by  him,  cannot  do  so.  Hollenbeck  v. 
Rowley,  8  Allen  473. 

The  decision  of  a  surveyor  under  this  section,  that  a  structure  in 
a  highway  is  an  obstruction,  is  conclusive  and  final.  Bay  State 
Brick  Co.  v.  Foster,  115  Mass.  431,  437.  —  Morrison  v.  Howe,  120 
Mass.  565,  572. 

As  to  the  rights  of  surveyors  to  remove  soil,  see  Upliam  v.  Marsh, 
128  Mass.  546. 

As  to  the  rights  and  liabilities  of  surveyors  acting  under  this 
section,  see  also  Johnson  v.  Dunn,  134  Mass.  522. 

^^  And  when  such  way  is  encumbered  with  snow,''^  ,j^c.     This  clause 
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seems  to  have  been  inserted  in  adoption  of  the  rule  laid  down  in 
Loker  v.  Brookline,  13  Pick.  343,  346. 

"  Make  the  toay  reasonably  safe  and  convenient.''^  See  Kidder  v. 
Dunstable,  11  Gray  342. 

Sect.  12.  See  cases  cited  under  section  1  as  to  the  right  of  a 
town  to  turn  the  surface  drainage  of  a  way  upon  adjoining  lands. 

Sect.  13.  See  Hawks  v.  Charlemont,  107  Mass.  414,  418. — 
Clark  V.  Russell,  116  Mass.  455,  457. 

Sect.  15.  Except  as  provided  in  this  section,  a  person  whose 
estate  is  injured  by  the  raising  or  lowering  of  a  highway,  has  no 
remedy.  Callender  v.  Marsh,  1  Pick.  418.  —  Brown  v.  Lowell,  8 
Met.  172,  175.     But  see  Sullivan  v.  Fall  River,  144  Mass.  579,  585. 

So  also  of  persons  whose  estates  are  injured  in  other  respects  by 
repairs  of  highways.  Elder  v.  Bemis,  2  Met.  599,  604.  —  Benjamin 
V.  Wheeler,  15  Gray  486,  489.  —  Emery  v.  Lowell,  104  Mass.  13,  16. 

Damages  caused  by  the  repair  of  a  highway  to  water  pipes  laid 
under  it  by  one  who  is  not  an  owner  of  land  adjoining,  cannot  be 
recovered  under  this  section  or  otherwise.  Jamaica  Pond  Aqueduct 
Co.  V.  Brookline,  121  Mass.  5. 

Under  this  section  a  party  may  recover  damages  for  injuries 
caused  to  his  estate  by  the  removal  of  earth  from  the  side  of  the 
highway  in  front  of  it  for  the  purpose  of  repairing  a  part  of  the  way 
which  does  not  adjoin  it.     Burr  v.  Leicester,  121  Mass.  241. 

Where,  four  years  after  a  way  was  laid  out,  its  grade  was  raised 
to  conform  to  the  grade  line  fixed  by  the  original  location,  it  was 
held  that  no  damages  could  be  recovered  under  thisv section.  Brady 
■V.  Fall  River,  121  Mass.  262.  See  also  Cambridge  v.  County  Com- 
missioners, 125  Mass.  529.  —  Geraghty  v.  Boston,  120  Mass.  416, 
418.  —  Lane  v.  Boston,  125  Mass.  519.  —  Snow  v.  Provincetown, 
109  Mass.  123. 

Where  damages  were  caused  by  the  raising  of  a  highway  by  the 
agents  of  a  town  pursuant  to  an  order  of  the  county  commissioners 
for  the  alteration  of  the  way,  it  was  held  that  the  remedy  would  be 
against  the  county  under  G.  S.  c.  43,  s.  14  (re-enacted  in  P.  S.  c.  49, 
s.  14),  and  not  against  the  town  under  this  section.  Stoughton  v. 
County  Commissioners,  5  Gray  372.  See  also  Bemis  v.  Springfield, 
122  Mass.  110,  116. 

As  the  mere  raising  of  a  way  gives  no  right  to  extend  the  slope  of 
the  embankments  thereof  over  the  adjoining  land  outside  of  the  loca- 
tion, no  damages  for  such  extension  of  an  embankment  can  be  recov- 
ered under  this  section.     Mayo  v.  Springfield,  136  Mass.  10, 14. 

As  to  the  proper  mode  of  estimating  damage  caused  by  the  raising 
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or  lowering  of  a  highway,  see  Hartshorn  v.  County  of  Worcester, 
113  Mass.  Ill,  114.  — Buell  v.  County  of  Worcester,  119  Mass.  372, 
375.  —  Donovan  v.  Springfield,  125  Mass.  371. 

Strict  rules  of  pleading  are  not  to  be  applied  to  a  petition  under 
this  section.  Wilbur  v.  Taunton,  123  Mass.  522.  — Allen  v.  Gardner, 
147  Mass.  452,  454. 

"  Or  other  act;'  ^c.  See  Flagg  v.  Worcester,  13  Gray  601,  605. 
—  Nealley  v.  Bradford,  145  Mass.  561. 

'■'■  Done  for  the  purpose  of  repairing  such  way.''''  Damages  cannot 
be  recovered  for  injuries  caused  by  the  repair  of  any  other  way  than 
that  on  which  the  petitioner's  land  lies.  Wilbur  v.  Taunton,  123 
Mass.  522. 

"  To  he  determined  hy  the  selectme^i;'  (j-c.  It  seems  that  such  de- 
termination may  be  waived.     Flagg  v.  Worcester,  8  Gush.  69,  71. 

The  claim  of  the  owner  of  land  adjoining  a  highway,  for  damage 
sustained  by  reason  of  the  raising  of  the  way  or  other  act  of  repair- 
ing referred  to  in  this  section,  does  not  arise  upon  the  passing  of 
the  vote  authorizing  such  act,  but  only  when  the  act  itself  is  done. 
Page  V.  Boston,  106  Mass.  84.  —  Brown  v.  Lowell,  8  Met.  172,  177. 

"  Within  one  year  from  the  completion  of  the  work."  See  Barker 
V.  Taunton,  119  Mass.  392,  396. 

This  section  does  not  apply  when  the  change  of  grade  is  not  ef- 
fected in  repairing  a  way  previously  laid  out,  but  is  a  part  of  the 
original  construction  of  the  way,  and  in  such  case  the  damages 
caased  by  the  change  of  grade  can  only  be  recovered  on  a  petition 
filed  within  a  year  from  the  passage  of  the  order  for  the  laying  out. 
Geraglity  v.  Boston,  120  Mass.  416,  418.  So  also  when  the  change 
of  grade  is  made  pursuant  to  an  order  for  "  specific  repairs  "  under 
P.  S.  c.  49,  s.  65,  in  which  case  the  petition  must  be  filed  within 
one  year  from  the  passage  of  the  order.  Sisson  v.  New  Bedford,  137 
Mass.  255,  258,  261. 

"  The  benefit,  if  any,''  ^c.  As  to  the  mode  of  estimating  such 
benefit,  see  Barker  v.  Taunton,  119  Mass.  392,  397. 

Sect.  16.  "  Within  ojie  year,'''  <f  <?.  As  to  when  the  year  begins 
to  run,  see  Erskine  v.  Boston,  14  Gray  216.  —  Revere  v.  Boston,  14 
Gray  218.  —  Cambridge  v.  County  Commissioners,  117  Mass.  79,  83. 
See  also  notes  to  chapter  49,  sections  79  and  86. 

Sect.  17.  '■'■If  the  life  of  a  person  is  lost,"  ^c.  An  unborn  cliild 
is  not  a  person  within  the  meaning  of  this  section.  Dietrich  v. 
Northampton,  138  Mass.  14. 

Sect.  18.  The  liability  of  a  town  for  injuries  caused  by  defects  in 
ways  is  wholly  created  by  statute,  and  prior  to  St.  1877,  c.  234,  a 
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town  was  not  liable  for  injuries  caused  by  a  defect,  simply  because 
the  way  was  constructed  in  such  a  negligent  manner  that  such  de- 
fect would  naturally  arise.  Monies  v.  Lynn,  121  Mass.  442,  444. 
Now,  however,  the  rule  is  different.  Post  v.  Boston,  141  Mass.  189, 
193. 

A  town  is  not  liable  under  this  section  for  a  defect  in  a  foot-path 
across  a  public  common.  Clark  v.  Waltham,  128  Mass.  567.  — 
Steele  v.  Boston,  128  Mass.  583.     See  also  note  to  section  1. 

In  order  that  a  town  should  be  liable  under  this  section,  it  is  neces- 
sary that  the  defect  or  want  of  repair  should  be  the  proximate  and 
not  the  remote  cause  of  the  injury.  Marble  v.  Worcester,  4  Gray 
395.  —  Davis  v.  Dudley,  4  Allen  557.  —  Stevens  v.  Boxford,  10  Allen 
25.  —  McDonald  v.  Snelling,  14  Allen  290,  292.  —  Sears  v.  Dennis, 
105  Mass.  310,  312.  —  Williams  v.  Leyden,  119  Mass.  237.  —  Flagg 
V.  Hudson,  142  Mass.  280,  288. 

Consequently  a  town  is  not  liable  for  injuries  received,  on  land 
adjoining  the  highway,  by  one  who  has  gone  there  by  reason  of  a 
defect  in  the  way.     Tisdale  v.  Norton,  8  Met.  388. 

Where  a  traveller,  in  the  exercise  of  ordinary  care  and  prudence, 
voluntarily  leaped  from  his  carriage  because  of  its  near  approach  to 
a  dangerous  defect,  the  town  was  held  liable  for  an  injury  thereby 
sustained,  although  the  carriage  did  not  come  in  actual  contact  with 
the  defect.     Lund  v.  Tyngsborough,  11  Cush.  563. 

"  When  a  horse,  by  reason  of  fright,  disease,  or  viciousness,  be- 
comes actually  uncontrollable,  so  that  his  driver  cannot  stop  him,  or 
direct  his  course,  or  exercise  or  regain  control  over  his  movements, 
and  in  tliis  condition  comes  upon  a  defect  in  the  highway,  or  upon  a 
place  which  is  defective  for  want  of  a  railing,  by  which  an  injury  is 
occasioned,  the  town  is  not  liable  for  the  injury,  unless  it  appears 
that  it  would  have  occurred  if  the  horse  had  not  been  so  uncontrol- 
lable. But  a  horse  is  not  to  be  considered  uncontrollable  that  merely 
shies  or  starts,  or  is  momentarily  not  controlled  by  the  driver." 
Titus  V.  Northbridge,  97  Mass.  258,  265,  266.  —  Horton  v.  Taunton, 
97  Mass.  266.  —  Stone  v.  Hubbardston,  100  Mass.  49,  55.  See  also 
Bemis  v.  Arlington,  114  Mass.  507,  508.  —  Wright  v.  Templeton, 
132  Mass.  49.  —  Hinckley  v.  Somerset,  145  Mass.  326,  336. 

Where  a  liorse,  by  throwing  his  tail  over  the  rein,  freed  himself  for 
a  considerable  time  from  any  efficient  control  or  guidance  of  his 
driver,  and,  while  so  freed,  came  upon  a  defect  in  the  way,  it  was 
held  that  the  town  was  not  liable  for  injuries  so  occasioned,  although 
at  the  moment  of  the  accident  the  rein  was  disengaged  from  the 
horse's  tail.    Fogg  v.  Nahant,  98  Mass.  578.  —  s.  c.  106  Mass.  278. 
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A  merely  momentary  loss  of  control  of  a  horse  by  its  driver  is 
not  sufficient  to  exempt  a  town  from  liability,  provided  the  con- 
trol would  have  been  instantly  regained  if  the  carriage  had  not 
come  in  contact  with  the  defect  in  the  way.  Babson  v.  Rockport, 
101  Mass.  93. 

As  to  loss  of  control  of  a  horse  by  its  driver,  sec  also  Lyman  v. 
Amherst,  107  Mass.  839,  347.  —  Gushing  v.  Bedford,  125  Mass.  526, 
528.  —  Higgins  v.  Boston,  148  Mass.  484,  486. 

A  town  is  not  liable  for  an  injury  caused  in  part  by  a  defect  in 
the  way  and  in  part  by  the  unlawful  or  careless  act  of  a  third  per- 
son. Rowell  V.  Lowell,  7  Gray  100.  —  Kidder  v.  Dunstable,  7  Gray 
104.  —  s.  c.  11  Gray  342.  —  Shepherd  v.  Chelsea,  4  Allen  113. 
This  has  been  held  even  when  the  accident  was  due  to  the  careless 
management  of  a  drawbridge  by  a  draw-tender  employed  by  the 
town.     Butterficld  v.  Boston,  148  Mass.  544. 

Nor  for  injuries  due  in  part  to  causes  occurring  outside  of  the 
highway,  although  such  causes  are  not  connected  with  anything 
unlawful  or  careless.     Richards  v.  Enfield,  13  Gray  344,  346. 

In  order  to  recover,  the  party  injured  must  have  been  himself  in 
the  use  of  such  reasonable  care  as  the  circumstances  required. 
Stevens  v.  Boxford,  10  Allen  25.  —  Wilson  v.  Charlcstown,  8  Allen 
137.  —  Bigelow  v.  Rutland,  4  Gush.  247. — Horton  r.  Ipswicli,  12 
Gush.  488.  —  Gilman  v.  Decrfield,  15  Gray  577.  —  Talbot  v.  Taunton, 
140  Mass.  552,  555.  — Blood  v,  Tyngsborough,  103  Mass.  509.— 
Miihoney  v.  Metropolitan  R.  R.  Co.,  104  Mass.  73,  75.  —  Pollard  v. 
Woburn,  104  Mass.  84,  87.  — Britton  v.  Cummington,  107  Mass. 
346. — Hinckley  V.  Barnstable,  109  Mass.  126.  —  George  v.  Haver- 
hill, 110  Mass.  506,  513.  —West  v.  Lynn,  110  Mass.  514,  519.  — Bly 
V.  Haverhill,  110  Mass.  520.  —  Schoonmaker  v.  Wilbraham,  110 
Mass.  134.  — Weare  v.  Fitchburg,  110  Mass.  334,  339.  — Hill  v.  See- 
konk,  119  Mass.  85.  — Carland  v.  Young,  119  Mass.  150.  —  Snow  v. 
Provincetown,  120  Mass.  580,  588.  — Hunt  v.  Salem,  121  Mass.  294. 
—  Woods  V.  Boston,  121  Mass.  337.  —  Little  v.  Brockton,  123  Mass. 
511. —  Gilbert  V.  Boston,  139  Mass.  313.  —  Brackenridge  v.  Fitch- 
burg, 145  Mass.  160,  161  (Case  where  party  injured  was  driving 
blind  horse  on  dark  night.)  —  Parker  v.  Springfield,  147  Mass.  391, 
393. — Kelly  v.  Blackstone,  147  Mass.  448.  —  Horrigan  v.  Clarks- 
burg, 150  Mass.  218  (Case  where  the  negligence  of  the  party  injured 
tended  to  increase  the  injurious  effects  of  the  accident.) 

A  child  is  not  required  to  use  the  same  care  as  an  adult.  He  is 
only  bound  to  use  that  degree  of  care  which  may  fairly  and  rea- 
sonably be  expected  from  one  of  his  age  and  capacity.     Dowd  v. 
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Chicopee,  116  Mass.  93,  96.  — Gulline  v.  Lowell,  14i  Mass.  491, 
495.  —  Bliss  V.  South  Hadley,  145  Mass.  91,  94. 

In  case  of  the  total  absence  of  evidence  of  the  use  of  care  by  the 
party  injured,  he  cannot  recover.  Crafts  v.  Boston,  109  Mass.  519, 
521.  But  the  fact  that  he  was  intoxicated  at  the  time  will  not 
necessarily  prevent  his  recovering.  Alger  v.  Lowell,  3  Allen  402, 
406.  Nor  the  fact  that  he  was  driving  at  the  rate  of  ten  miles  an 
hour  in  the  night  time.  Reed  v.  Deerfield,  8  Allen  522.  Nor  the 
fact  that  he  was  driving  past  another  carriage  on  the  wrong  side  of 
the  road.  Damon  v.  Scituate,  119  Mass.  66,  68.  —  Smith  v.  Conway, 
121  Mass.  216,  218.  Nor  the  fact  that  he  was  driving  a  sleigh  with- 
out bells.  Kidder  v.  Dunstable,  11  Gray  342,  344.  Nor  the  fact 
that  he  had  previous  knowledge  of  the  defect.  Whittaker  v.  West 
Boylston,  97  Mass.  273.  —  Lyman  v.  Amherst,  107  Mass.  339, 346.  — 
Barton  v.  Springfield,  110  Mass.  131. 

But  where  the  party  injured  was  at  the  time  of  the  accident  vio- 
lating a  city  ordinance  by  driving  at  a  forbidden  rate  of  speed,  it 
was  held  that  he  could  not  recover.  Heland  v.  Lowell,  3  Allen  407. 
And  the  burden  is  on  the  party  injured  to  show  that  he  was  not 
driving  at  an  unlawful  rate  of  speed.  Tuttle  v.  Lawrence,  119 
Mass.  276. 

For  a  case  in  which  a  party  was  violating  an  ordinance  by  driving 
on  a  sidewalk,  see  Arey  v.  Newton,  148  Mass.  598,  601. 

The  party  injured,  in  order  to  recover,  must  have  used  ordinary 
care  as  well  after  as  before  the  commencement  of  the  accident. 
Brooks  V.  Petersham,  16  Gray  181,  184. 

"  The  traveller  must  not  only  drive  with  due  care  and  skill,  but 
must  be  using  a  proper  horse  and  vehicle,  with  strong  and  suitable 
harness ;  and  if  there  be  a  defect  in  any  of  these  particulars,  and 
such  defect  contributes  to  the  disaster,  the  town  is  not  liable, 
although  the  way  be  defective."  Murdock  i-.  Warwick,  4  Gray  178, 
180. —  Bliss  V.  Wilbraham,  8  Allen  564.  —  Brooks  v.  Acton,  117 
Mass.  204,  209.  — Maggi  v.  Cutts,  123  Mass.  535.  — Wright  v.  Tem- 
pleton,  132  Mass.  49,  51. 

But  the  fact  that  the  primary  cause  of  an  injury,  directly  occa- 
sioned by  a  defect  in  a  way,  is  pure  accident,  as  for  example,  the 
failure,  without  fault  of  any  one,  of  some  part  of  a  carriage  or  har- 
ness, will  not  prevent  the  party  injured  from  recovering.  Palmer  v. 
Andover,  2  Cush.  600. 

It  is  only  those  who  are  using  ways  as  travellers  that  can  recover 
for  injuries  caused  by  defects,  —  thus  a  town  will  not  be  responsible 
for  damages  happening  to  animals  escaping  into  the  highway  with- 
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out  a  driver.  Richards  v.  Enfield,  13  Gray  344,  347.  Nor  for  an 
injury  to  one  who  is  using  the  highway  simply  for  the  purpose  of 
play.  Blodgett  v.  Boston,  8  Allen  237.  —  Tighe  v.  Lowell,  110  :Mass. 
472.  —  Lyons  v.  Brookline,  119  Mass.  491.  —  Gulline  v.  Lowell,  144 
Mass.  491,  495.  But  one  who  is  walking  in  the  highway  simply  for 
exercise  is  properly  to  be  deemed  a  traveller.  Hamilton  v.  Boston, 
14  Allen  475,  483.  —  Bliss  v.  South  Hadley,  145  Mass.  91,  94.  Nor 
does  one  necessarily  forfeit  his  rights  as  a  traveller  if  he  stops  to 
pick  berries  by  the  roadside.  Britton  v.  Cummington,  107  Mass. 
347,  349. 

See  also  McDougall  v.  Salem,  110  Mass.  21,  23.  —  Hunt  v.  Salem, 
121  Mass.  294. 

As  to  the  liability  of  a  town  for  injuries  to  its  own  servants  or 
agents  while  on  the  way  to  the  place  of  their  emplovmcnt,  see  Eaton 
V.  Woburn,  127  Mass.  270. 

^'■Bodily  injury.''''  These  words  were  probably  inserted  in  the 
statute  by  reason  of  the  decision  in  Harwood  v.  Lowell,  4  Gush.  310. 
See  St.  1850,  c.  5,  s.  1. 

As  to  the  extent  to  which  damages  can  be  recovered  for  fright  or 
mental  suffering,  see  Canning  v.  Williamstown,  1  Cusli.  451. 

"  Damage,  in  his  property"  This  does  not  include  all  kinds  of 
consequential  damage,  —  thus  a  husband,  whose  wife  is  injured, 
cannot  recover  for  medical  and  other  expenses  incurred,  or  for  loss 
of  her  services  in  consequence  of  the  injury.  Harwood  v.  Lowell, 
4  Gush.  310.  Nor  can  one  recover  for  trouble,  expense,  and  loss  of 
time  in  extricating  his  horses  and  sleigh  from  the  snow.  Brailey  v. 
Southborough,  6  Gush.  141.  Nor  for  damage  caused  by  being  pre- 
vented by  an  obstruction  from  travelling  on  the  way.  Holman  v. 
Townsend,  13  Met.  297,  299.  —  Smith  v.  Dedham,  8  Gush.  522. 

"  Defect  or  want  of  repair."  The  liability  of  a  town  under  this 
section  is  not  limited  to  injuries  arising  from  defects  that  are  open 
and  visible.     Burt  v.  Boston,  122  Mass.  223,  226. 

A  town  is  not  liable  for  a  defect  in  a  bridge  or  in  the  approaches 
to  a  bridge,  whereby  a  highway  passes  over  a  railroad,  the  proprietors 
of  which  are  bound  by  law  to  keep  the  bridge  in  repair.  Sawyer  v. 
Northfield,  7  Gush.  490.  — Wilson  v.  Boston,  117  Mass.  509,  512.— 
Rouse  V.  Somerville,  130  Mass.  361,  363. 

But  a  town  may  be  liable  for  so  grading  a  road  as  not  to  leave  suf- 
ficient distance  between  the  surface  of  the  road  and  an  overhead 
bridge  by  which  a  railroad  passes  over  it.  Talbot  v.  Taunton,  140 
Mass.  552,  556. 

As  to  the  liability  of  towns  for  want  of  repairs  at  railroad  cross- 
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ings,  and  for  accidents  occurring  at  such  crossings,  see  Davis  v. 
Leominster,  1  Allen  182.  —  GiUett  v.  Western  R.  R.  Co.,  8  Allen 
560. —  Pollard  v.  Woburn,  104  Mass.  84,  87.  —  Scanlan  v.  Boston, 
140  Mass.  84.  —  Noyes  v.  Gai-dner,  147  Mass.  505,  508. 

A  town  is  liable  for  defects  caused  by  neglects,  &c.,  of  street  rail- 
way corporations.  Hawks  v.  Northampton,  116  Mass.  420,  422.  — 
Prentiss  v.  Boston,  112  Mass.  43,  48. 

A  town  is  not  liable  for  an  injury  caused  by  a  locomotive  engine 
run  by  a  railroad  company  on  a  track  illegally  laid  across  the  high- 
way.    Vinal  V.  Dorchester,  7  Gray  421. 

Nor  for  a  defect  so  situated  as  not  to  interfere  with  travel  except 
when  it  is  turning  off  to  a  private  road.  Smith  v.  Wendell,  7  Gush. 
498.     See  also  Smith  v.  Dedham,  8  Gush.  522. 

But  a  town  is  liable  where  the  defect  is  a  ditch  dug  by  an  aque- 
duct company  acting  under  P.  S.  c.  110.  Merrill  v.  Wilbraham,  11 
Gray  154.     See  also  Loan  v.  Boston,  106  Mass.  450,  453. 

A  town  is  not  liable  under  this  section  for  an  injury  received  by  a 
traveller  by  reason  of  the  narrowness  and  crookedness  of  a  highway 
duly  located.     Smith  v.  Wakefield,  105  Mass.  473. 

A  town  may  be  liable  for  defects  caused  by  water  pipes  laid  by  it, 
although  the  case  is  not  brought  within  the  provisions  of  this  sec- 
tion.    Hand  v.  Brookline,  126  Mass.  324. 

As  to  the  liability  for  defects  and  obstructions  within  the  bounds 
of  a  way  as  laid  out,  but  not  within  the  travelled  path,  see  Wears  v. 
Fitchburg,  110  Mass.  334,  337.  —  Snow  v.  Adams,  1  Gush.  443. 

As  to  the  cases  in  which  a  town  is  to  be  held  liable  for  a  defect 
in  2i  foot-path  running  by  the  side  of  a  road  in  the  country,  see  Whit- 
ford  V.  Southbridge,  119  Mass.  564.  —  Aston  v.  Newton,  134  Mass. 
507,  509. 

An  object  at  the  side  of  the  road,  which  causes  an  injury  simply 
by  frightening  a  horse  by  its  appearance,  is  not  a  defect  within  the 
meaning  of  this  section.  Keith  v.  Easton,  2  Allen  552.  —  Cook  v. 
Montague,  115  Mass.  571,  572.  —  Bemis  v.  Arlington,  114  Mass. 
507,  509. 

Nor  an  object  in  the  middle  of  the  road,  which  has  that  effect,  — 
for  instance,  a  pile  of  gravel  (Kingsbury  v.  Dedham,  13  Allen  186), 
or  a  dead  horse.  Cook  v.  Charlestown,  13  Allen  190. — s.  c.  98 
Mass.  80. 

Nor  a  post  set  up  at  the  outer  edge  of  the  sidewalk  in  such  a 
situation  that,  though  easily  avoided  in  the  daytime,  one  driving  in 
the  night  slowly  and  carefully,  but  without  a  lantern,  runs  against 
it.     Macomber  v.  Taunton,  100  Mass.  255.      But  see  Appleton  v. 
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Nantucket,  121  Mass.  161,  164.  —  Pratt  v.  Amherst,  140  Mass.  167, 
169.— Arey  v.  Newton,  148  Mass.  598,  601. 

As  to  how  far  the  slipperiness  of  a  sidewalk  from  ice  is  a  defect 
for  which  a  town  is  liable,  see  Stanton  v.  Springfield,  12  Allen 
b'o'o.  — Luther  v.  Worcester,  97  Mass.  268.  —  Hutchins  v.  Boston,  12 
Allen  571. —  s.  c.  97  Mass.  272. — Johnson  v.  Lowell,  12  Allen 
572.  —  Shea  v.  Lowell,  8  Allen  136.  —  Wilson  v.  Charlestown,  8 
Allen  137.  —  Payne  v.  Lowell,  10  Allen  147.  —  Nason  v.  Boston,  14 
Allen  508.  —  Gilbert  v.  Roxbury,  100  Mass.  185.  —  Street  v.  Holy- 
oke,  105  Mass.  82.  —  Fitzgerald  v.  Woburn,  109  Mass.  204.  —  Morse 
V.  Boston,  109  Mass.  446. 

"  Mere  slipperiness  of  surface  of  a  highway  properly  constructed 
and  of  no  unusual  slope,  whether  occasioned  by  the  ordinary  action 
of  rain,  snow,  and  frost,  or  by  such  travel  as  does  not  alter  the 
form  of  the  surface,  is  no  more  a  defect  in  the  highway,  in  the  sense 
of  the  statute,  than  moisture  or  mud  upon  a  flagstone  or  sidewalk. 
But  if  ice,  by  reason  of  constant  or  repeated  flowing  of  water,  tramp- 
ling of  passengers,  or  any  other  cause,  assumes  such  a  shape  as  to 
form  an  obstacle  to  travel,  the  fact  that  it  is  also  slippery  does  not 
make  it  the  less  a  defect  in  the  highway."  Stone  v.  Hubbardston, 
100  Mass.  49,  56.  See  also  Billings  v.  Worcester,  102  Mass.  329.  — 
McAuley  v.  Boston,  113  Mass.  503.  —  Williams  v.  Lawrence,  113 
Mass.  506.  So  where  by  reason  of  the  construction  and  condition 
of  a  portion  of  a  highway,  there  was  a  special  cause  for  the  forma- 
tion of  ice  in  that  particular  locality,  and  such  ice  rendered  the 
highway  unsafe  and  dangerous,  it  was  held  that  there  was  a  defect 
in  the  way  for  which  the  town  was  liable.  Pinkham  v.  Topsfield, 
104  Mass.  78,  83. — Adams  v.  Chicopee,  147  Mass.  440. 

If  the  surface  of  a  sidewalk  becomes  slippery  by  wear  of  the  mate- 
rial of  which  it  is  composed,  such  slipperiness  may  be  a  defect 
within  the  meaning  of  this  section.  Cromarty  v.  Boston,  127  Mass. 
329. 

As  to  other  defects  in  sidewalks,  see  Loan  v.  Boston,  106  Mass. 
450.  —  Gushing  v.  Boston,  124  Mass.  434. 

As  to  unevennesses  or  projections  causing  those  who  walk  on  the 
sidewalk  or  cross  the  street  to  trip  and  fall,  see  Raymond  v.  Lowell, 
6  Gush.  524,  530.  — Dowd  v.  Ghicopee,  116  Mass.  93,  95. 

A  town  is  not  liable  for  injuries  caused  by  the  fall,  from  the  roof 
of  a  house,  of  an  overhanging  mass  of  snow  and  ice.  Hixon  v.  Low- 
ell, 13  Gray  59,  61.  Nor  for  injuries  caused  by  the  fall  of  a  sign 
suspended  over  the  sidewalk  on  an  iron  rod  insecurely  fastened  to 
the  front  of  a  building.     Jones  v.  Boston,  104  Mass.  75.     Nor  for 
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injuries  caused  by  the  fall  of  a  derrick  standing  in  tlie  highway  and 
so  insecurely  supported  that  it  falls  when  in  use.  Pratt  v.  Wey- 
mouth, 147  Mass.  245,  250.  (In  this  case  [p.  253]  it  is  said  that  a 
machine  in  the  highway  under  the  active  charge  of  individuals  is  not 
to  be  deemed  a  defect  if  injury  results  from  its  operation  and  not 
merely  from  its  presence  there.)  But  a  town  has  been  held  liable 
for  injuries  caused  by  the  fall  of  an  awning  erected  over  the  side- 
walk and  supported  upon  posts  at  the  curbstone  and  caused  to  fall 
by  an  ordinary  amount  of  snow.  Day  v.  Milford,  5  Allen  98. — 
Drake  v.  Lowell,  13  Met.  292.  So  also  for  injuries  caused  by  the 
fall  of  a  transparency  fastened  at  one  end  to  a  building  and  at  the 
other  supported  by  a  pole  resting  on  the  sidewalk.  West  v.  Lynn, 
110  Mass.  514,  518. 

As  to  the  liability  of  a  town  for  an  injury  caused  by  the  fall  of  a 
tree  which  is  within  the  limits  of  the  highway,  see  Chase  v.  Lowell, 
149  Mass.  85,  88. 

A  boy  coasting  on  a  sled  is  not  a  defect  in  a  highway  for  which  a 
town  is  liable  under  this  section.  Pierce  v.  New  Bedford,  129  Mass. 
534. 

Whether  it  is  a  defect  in  a  bridge  that  it  is  not  able  to  support  an 
elephant  passing  over  it,  see  Gregory  v.  Adams,  14  Gray  242. 

When  the  position  and  nature  of  the  alleged  defect  are  in  dispute, 
the  question  of  the  existence  of  a  defect  for  which  the  town  can  be 
held  liable  will  be  a  question,  not  for  the  court,  but  for  the  jury. 
Dowd  V.  Chicopee,  116  Mass.  93,  96. 

As  to  the  obligation  of  a  town  to  erect  and  maintain  a  barrier 
around  a  defect  in  the  highway,  see  Myers  v.  Springfield,  112  Mass. 
489,  491.  —  Doherty  v.  Waltham,  4  Gray  596. 

As  to  the  obligation  of  a  town  to  provide  a  way  for  foot  passengers 
around  an  obstruction  of  a  sidewalk  caused  by  building,  see  Gerald 
V.  Boston,  108  Mass.  580. 

As  to  what  is  a  sufficient  notice  that  a  way  is  closed  on  account  of 
a  defect  or  for  repairs,  see  White  v.  Boston,  122  Mass.  491,  494. 

"  Sufficient  railing.''^  Towns  are  not  obliged  to  maintain  railings 
or  fences  merely  to  prevent  travellers  from  straying  from  the  way, 
although  there  is  a  dangerous  place  at  some  distance  from  the  way, 
which  they  may  reach  by  so  straying.  Puffer  v.  Orange,  122  Mass. 
389,  391.  —  Sparhawk  v.  Salem,  1  Allen  30. —Daily  ?;.  Worcester, 
131  Mass.  452. — Barnes  v.  Chicopee,  138  Mass.  67. — Damon  v. 
Boston,  149  Mass.  147,  151,  Nor  to  prevent  animals,  frightened  by 
the  cars  on  a  neighboring  railroad,  from  escaping  from  the  highway. 
Adams  v.  Natick,  13  Allen  429.     But  the  fact  that  the  danger  to  be 
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guarded  against  by  the  railing  is  not  in  the  way  or  at  its  extreme 
limits,  but  a  little  beyond  those  limits  does  not  excuse  a  town  from 
the  duty  of  providing  a  railing.  Alger  v.  Lowell,  3  Allen  402.  — 
Murphy  v.  Gloucester,  105  Mass.  470,  472.  As  to  the  duty  of  a 
town  in  the  matter  of  railings,  see  also  Commonwealth  v.  Wilming- 
ton, 105  Mass.  599,  601.— Lyman  v.  Amherst,  107  Mass.  339,  346. 

—  Marshall  v.  Ipswich,  110  Mass,  522,  526.  —  Stockwell  v.  Fitchburg, 
110  Mass.  305,  310.  — Stone  v.  Attleborough,  140  Mass.  328,  329.— 
Palmer  v.  Andover,  2  Gush.  600.  — Woods  v.  Groton,  111  Mass.  357. 

—  Warner  v.  Holyoke,  112  Mass.  362,  367.  —  Harris  v.  Newbury, 
128  Mass.  321,  324.  —  Spurr  v.  Shelburne,  131  Mass.  429.  —  Purple 
V.  Greenfield,  138  Mass.  1.  —  Hinckley  v.  Somerset,  145  Mass.  326, 
335. 

A  town  is  not  liable  to  one  who,  while  stopping  on  the  highway 
for  the  purpose  of  conversation,  leans  against  a  defective  railing  and 
is  injured  by  reason  of  its  insufficiency.  Stickney  v.  Salem,  3  Allen 
374. 

"  Which  might  have  been  remedied  .  .  .  hy  reasonable  care^''  ^c. 

As  to  the  effect  of  these  words,  see  Rooney  v.  Randolph,  128  Mass. 
580. —  Hayes  v.  Cambridge,  136  Mass.  402.  — Flanders  v.  Norwood, 
141  Mass.  17.  — Post  v.  Boston,  141  Mass.  189,  192.  — Hanscom  v. 
Boston,  141  Mass.  242,  245.  —  Olson  v.  Worcester,  142  Mass.  536, 
537.  —  Blake  v.  Lowell,  143  Mass.  296,  299.  Before  these  words 
were  inserted  in  the  statute,  it  was  held  that  it  was  no  defence  to  an 
action  for  damages  caused  by  a  defect  in  a  way,  that  the  city  or 
town  had  used  ordinary  care  in  repairing  the  way  where  the  accident 
happened,  if  the  way  was  not  in  fact  reasonably  safe  and  convenient. 
George  v.  Haverhill,  110  Mass.  506,  510.  —  Bodwell  v.  North  Ando- 
ver, 110  Mass.  511,512.  — Horton  v.  Ipswich,  12  Cush.  488. 

"  By  latv  obliged  to  repair  the  sameJ'^  Lyman  v.  Hampshire,  140 
Mass.  311,  312. 

"  If  such  county,  ^c,  had  reasonable  notice  of  the  defect^^  ^c. 
This  provision  was  inserted  by  St.  1850,  c.  5,  it  having  been  held  in 
Brady  v.  Lowell,  3  Cush,  121,  that,  under  the  language  used  in  the 
Revised  Statutes  of  1836,  a  party  injured  could  in  no  case  recover, 
unless  the  defect  had  existed  for  twenty -four  hours. 

The  question  what  was  to  be  considered  "  reasonable  notice " 
under  an  earlier  statute  was  considered  in  Lobdell  v.  New  Bedford, 
1  Mass.  153. 

As  to  what  is  evidence  of  "reasonable  notice  "  see  Purple  v.  Green- 
field, 138  Mass.  1.  — Blake  v.  Lowell,  143  Mass.  296,  298.  — Fortin 
V.  Eastharapton,  145  Mass.  196,  198.  —  Hinckley  v.  Somerset,  145 
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Mass.  326,  335,  337. —  Stanton  v.  Salem,  145  Mass.  476,  479.— 
Noyes  v.  Gardner,  147  Mass.  505,  507. 

Notice  of  a  cause  outside  the  highway,  which  is  likely  to  produce 
a  defect  in  the  highway,  is  not  equivalent  to  notice  of  the  defect 
itself.     Billings  v.  Worcester,  102  Mass.  329,  335. 

"  Or  might  have  had  notice  thereof  hy  the  exercise  of  proper  care^^ 
^c.  These  words  seem  to  have  been  inserted  in  adoption  of  the  de- 
cisions of  the  supreme  court  in  Howe  v.  Lowell,  101  Mass.  99.  — 
Donaldson  v.  Boston,  16  Gray  508,  511.  —  Harriman  v.  Boston,  114 
Mass.  241,  243.  —  Monies  v.  Lynn,  119  Mass.  273. —Whitehead  v. 
Lowell,  124  Mass.  281.  —Foster  v.  Boston,  127  Mass.  290. 

As  to  the  effect  of  these  words,  .see  McGaffigan  v.  Boston,  149 
Mass.  289,  293. 

As  to  the  right  of  a  town,  which  has  been  compelled  to  pay  dam- 
ages under  this  section,  to  recover  the  amount  thereof  from  the  party 
who  caused  the  defect,  see  Woburn  v.  Boston  &  Lowell  R.  R.,  109 
Mass.  284.  —  Westfield  v.  Mayo,  122  Mass.  100,  104,  105. 

As  to  the  form  of  declaration  in  an  action  under  this  section,  see 
Snow  V.  Adams,  1  Gush.  443. 

Sect.  19.  '-'•  A  person  so  injured.''^  This  includes  infants.  Mad- 
den V.  Springfield,  131  Mass.  441. 

"  To  the  county,  town,  place,  or  persons  hy  law  ohliged^^  ^c.  The 
word  "  persons "  here  includes  corporations.  Dickie  v.  Boston  & 
Albany  R.  R.,  131  Mass.  516,  517.  But  this  section  does  not  require 
notice  to  be  given  to  a  person  whose  open  coal-hole  in  his  sidewalk 
has  caused  an  injury.     Fisher  v.  Gushing,  134  Mass.  374. 

"  Notice.''^  The  sufficiency  of  a  notice  under  this  section  is  to  be 
determined  by  the  court.     Shea  v.  Lowell,  132  Mass.  187. 

As  to  the  form  of  notice  required  under  an  earlier  statute,  which 
did  not  (as  in  section  21  of  this  chapter)  require  the  notice  to  be 
in  writing,  see  Kenady  v.  Lawrence,  128  Mass.  318.  —  Harris  v.  New- 
bury, 128  Mass.  321,  325.  —  McNulty  v.  Gambridge,  130  Mass.  275, 
277.  — Miles  v.  Lynn,  130  Mass.  398,  400.— Mooney  v.  Salem,  130 
Mass.  402.  —  Roach  v.  Somerville,  131  Mass.  189.  —  Post  v.  Fox- 
borough,  131  Mass.  202. 

The  notice  required  by  this  section  is  a  condition  precedent  to  the 
right  to  maintain  the  action,  and  cannot  be  waived  by  the  city  or 
town.  Gay  v.  Gambridge,  128  Mass.  387.  See  also  Shea  v.  Lowell, 
132  Mass.  187. 

"  Time,  place,  and  caused  As  to  the  particularity  of  description 
of  these  items  that  is  required,  see  Larkin  v.  Boston,  128  Mass.  521. 
—  Donnelly  v.  Fall  River,  130  Mass.  115.  — s.  c.  132  Mass.  299,301 
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—  Noonan  v.  Lawrence,  130  Mass.  161.  —  McNulty  v.  Cambridge, 

130  Mass.  275,  277.  — Miles  v.  Lynn,  130  Mass.  398,  401.  —Taylor 
V.  Woburn,  130  Mass.  494,  498,  —  Post  v.  Foxborough,  131  Mass. 
202.— Madden  V.  Springfield,  131  Mass.  441.  —  Spellmnn  v.  Chico- 
pee,  131  Mass.  443. —Dickie  v.  Boston  &  Albany  R.  R.,  131  Ma.ss. 
516, 517.  —  Dalton  v.  Salem,  131  Mass.  551  —  Whitman  v.  Groveland, 

131  Mass.  553,  555.  —  Shea  v.  Lowell,  132  Mass.  187.  —  Savory  v. 

Haverhill,  132  Mass.   324.  —  Bailey  v.  Everett,  132  Mass.  441. 

Lowe  V.  Clinton,  133  Mass.  526.  —  Welch  v.  Gardner,  133  Mass. 
529.  —  McDougall  v.  Boston,  134  Mass.  149.  —  McCabe  v.  Cambi-idge, 

134  Mass.  484.  — Aston  v.  Newton,  134  Mass.  507.  — Cronin  v.  Boston, 

135  Mass.  110.—  Shallow  v.  Salem,  136  Mass.  136.  —  Dalton  v.  Salem, 

136  Mass.  278.  — Lyon  v.  Cambridge,  136  Mass.  419.— Lyman  v. 
Hampshire,  138  Mass.  74.  —  Sargent  v.  Lynn,  138  Mass.  599.  —  Dal- 
ton V.  Salem,  139  Mass.  91.  —  Spooner  v.  Freetown,  139  Mass.  235. 
■ —  Roberts  v.  Douglass,  140  Mass.  129.  —  Grogan  v.  Worcester,  140 
Mass.  227.  —  Fendergast  v.  Clinton,  147  Mass.  402. 

"  He  may  .  .  .  brimj  an  action^  There  is  nothing  in  this  section 
to  prevent  an  action  being  brought  so  soon  after  the  accident  that 
the  town  has  had  no  opportunity  to  act  upon  the  notice.  Whitman 
V.  Groveland,  131  Mass.  553,  556. 

Nor  is  there  anything  to  prevent  the  action  from  being  brought 
before  the  expiration  of  the  thirty  days  within  which  the  notice 
must  be  given.     Harris  v.  Newbury,  128  Mass,  321,  325. 

Sect.  21.  "  Or  by  some  one  in  his  behalf.'^  See  Taylor  v.  Wo- 
burn, 130  Mass.  494,  496,  497. 

As  to  the  form  of  the  notice  when  given  to  a  county  treasurer,  a 
city  clerk,  &c.  see  Lyman  v.  Hampshire,  138  Mass.  74,  77.  —  Leonard 
V.  Holyoke,  138  Mass.  78. 

As  to  what  is  a  proper  service  of  the  notice,  see  Wormwood  v. 
Waltham,  144  Mass.  184,  185. 

"  Biit  if  from  physical  or  mental  itieapacity  it  is  impossible,^''  ^c. 
See  Mitchell  v.  Worcester,  129  Mass.  525.  —  McNulty  v.  Cambridge, 
130  Mass.  275,  277.  —  Lyons  v.  Cambridge,  132  Mass.  534.  —Welch 
V.  Gardner,  133  Mass.  529.  —Nash  v.  South  Hadley,  145  Mass.  105. 

—  May  V.  Boston,  150  Mass.  517. 

Sect.  22.  A  tender  under  this  section  is,  like  a  tender  at  com- 
mon law,  a  conclusive  admission  of  every  fact  which  the  plaintiff 
would  be  bound  to  prove  in  order  to  maintain  his  action.  Bacon  v. 
Charlton,  7  Cush.  581,  582. 

Sect.  23.  This  section  appears  to  have  been  enacted  in  adoption 
of  the  rule  laid  down  in  Loker  v.  Brookline,  13  Pick.  343. 
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Sect.  25.  '•  By  reason  of  a  deficiency."  The  want  of  a  sufficient 
railing  is  a  dellciency.     Hay  den  v.  Attleborough,  7  Gray  338,  3^3. 

"  Toivn  .  .  .  has  .  .  .  made  repairs.''^  Repairs  made  by  the  sur- 
veyors of  highways  are  to  be  considered  as  made  by  the  town 
within  the  meaning  of  this  section.  Hayden  v.  Attleborough,  7  Gray 
338,  345.     See  also  Commonwealth  v.  Holliston,  107  Mass.  232,  234. 

An  unexecuted  vote,  ordering  repairs  to  be  made,  will  not  be  suffi- 
cient.    Brown  v.  Lawrence,  120  Mass.  1. 

Where  a  town  relaid  a  brick  sidewalk  on  a  strip  of  land  in  front 
of  a  house  by  virtue  of  a  contract  with  the  owner  of  the  house, 
whereby  it  was  agreed  that  the  town  should  do  this  as  a  compensa- 
tion for  damages  in  altering  the  grade  of  the  street,  it  was  held  that 
the  town  was  not  to  be  deemed  to  have  "  made  repairs "  on  such 
sidewalk  within  the  meaning  of  this  section.  Stockwell  v.  Fitchburg, 
110  Mass.  305,  310. 

It  seems  that  the  provisions  of  chapter  49,  sections  94  and  95,  do 
not  limit  the  effect  of  this  section.  Hayden  v.  Attleborough,  7  Gray 
338,  343. 

This  section  does  not  have  the  effect  of  making  a  town,  which  has 
within  six  years  repaired  a  bridge  which  carries  a  highway  over  a 
railroad,  liable  for  a  defect  in  such  bridge,  if  the  railroad  company 
and  not  the  town,  is  by  statute  bound  to  keep  such  bridge  in  repair. 
The  section  "was  adopted  originally  to  remedy  the  difficulty  of  prov- 
ing the  legal  establishment  of  ways,  arising  from  absence  or  defects 
of  records  thereof.  Its  purport  is  nothing  more.  To  construe  it  as 
concluding  all  question  of  liability  would  make  every  individual, 
who  should  voluntarily  repair  a  defective  way,  liable  for  any  injury 
that  might  occur  thereon  during  the  next  six  years."  Wilson  v. 
Boston,  117  Mass.  609,  512.  —  Rouse  v,  Somerville,  130  Mass.  361, 
364.  As  to  the  effect  of  the  section  in  fixing  the  liability  of  the 
party  making  repairs,  see  also  Woburn  v.  Henshaw,  101  Mass.  193, 
200. 


CHAPTER  53. 

OP   REGULATIONS   AND   BY-LAWS    RESPECTING   WAYS   AND   BRIDGES. 
SIDEWALKS. 

Section  6.  The  privilege  allowed  by  this  section  was  not  intended 
to  supersede  or  qualify  the  general  obligations  of  towns  to  keep  their 
highways  safe  and  convenient  for  travellers,  and  the  right  to  main- 
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tain  a  sidewalk  is  subject  to  the  condition  that  it  must  not  unrea- 
sonably obstruct  the  way.  Appleton  v.  Nantucket,  121  Mass.  161, 
163. 

"  Along  the  line  of  such  landT  These  words  "  do  not  necessarily 
import  that  the  part  of  the  sidewalk  finished  for  travel  must  at  all 
points  touch  or  be  parallel  to  the  line  of  the  land."  Commonwealth 
V.  Franklin,  133  Mass.  569,  570. 

BY-LAWS   AND    REGULATIONS. 

Sect.  7.  An  ordinance  of  the  city  of  Boston,  requiring  the  re- 
moval of  snow  from  sidewalks  by  the  abutters,  was  held  to  be  valid 
prior  to  the  existence  of  any  statute  similar  to  this  section.  God- 
dard,  Petitioner,  16  Pick.  504,  508. 

Sect.  13.  As  to  the  nature  of  the  ordinances  or  by-laws  which 
are  authorized  by  this  section,  see  Commonwealth  v.  Roy,  140  Mass. 
432. 

Sect.  15.     See  a  similar  provision  in  chapter  28,  section  25. 

Sect.  16.  "  Regulation  and  control.''''  This  authorizes  the  re- 
quirement of  the  taking  out  of  a  license  and  paying  a  fee  therefor. 
Commonwealth  v.  Plaisted,  148  Mass.  375,  381. 

This  section  applies  to  the  city  of  Boston.  Commonwealth  v. 
Plaisted,  148  Mass.  375,  380. 

Sect.  21.  If  the  by-laws  are  not  posted  up,  damages  may  be  re- 
covered of  the  proprietors  of  the  bridge  by  a  person  receiving  an 
injury  while  violating  such  by-laws,  unless  such  person  is  proved  to 
have  had  actual  notice  of  the  by-laws.  Worcester  v.  Essex  Merri- 
mac  Bridge,  7  Gray  457. 


CHAPTER  54. 


OF    THE    BOUND  ABIES    OP    HIGHWAYS    AND    OTHER    PUBLIC    PLACES,    AND 
encroachments   THEREON. 

Section  1.  "  Continued  for  more  than  twenty  years^  It  will  be 
sufficient  if,  though  a  portion  of  a  fence  has  been  moved,  it  is  shown 
to  have  remained  in  substantially  the  same  place  and  line.  Hollen- 
beck  V.  Rowley,  8  Allen  473,  474,  475. 

"  Fronting  upon  or  against  a  training-field^^  S^c.  As  to  the  ques- 
tion whether  a  fence  more  or  less  near  a  highway  is  to  be  considered 
as  coming  within  this  provision,  see  Sprague  v.  Waite,  17  Pick.  309, 
318. 
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"  The  boundaries  thereof  are  not  known  or  cannot  he  made  certain" 
It  is  not  sufficient  that  no  evidence  of  the  true  boundaries  is  offered, 
but  there  must  be  evidence  tending  to  show  that  such  boundaries  are 
actually  unknown  and  cannot  be  made  certain.  Home  v.  Haverhill, 
110  Mass.  527,  528. 

"  Such  fences  or  buildings.''^  It  is  not  necessary  that  such  fences, 
<fec.,  should  be  still  in  existence  at  the  time  when  the  question  arises. 
Wood  V.  Quincy,  11  Cush.  487,  496. 

In  the  case  of  a  Virginia  fence  a  straight  line  drawn  through  the 
centre  of  the  fence  is  to  be  deemed  the  true  boundary.  Holbrook  v. 
McBride,  4  Gray  215. 

"  Shall  be  deemed  and  taken  to  5e,"  ^c.  Such  fence,  <fcc.,  is  con- 
clusive, and  not  merely  prima  facie  evidence  of  the  true  bounds. 
Pettingill  v.  Porter,  3  Allen  349.  —  Plumer  v.  Brown,  8  Met.  578. 

As  to  the  effect  of  this  provision,  see  also  Hobart  v.  County  of 
Plymouth,  100  Mass.  159,  166.  —  Morton  v.  Moore,  15  Gray  573. 

"  iV^o  length  of  time,  less  than  forty  years,  shall  justify ^^  ^c.  But 
the  maintaining  of  a  fence  within  the  limits  of  the  highway  for  forty 
years  will  give  to  the  owner  as  against  the  public  an  absolute  right 
to  maintain  it  there.  Cutter  v.  Cambridge,  6  Allen  20.  —  Winslow 
V.  Nayson,  113  Mass.  411,  421.  But  see  Morton  v.  Moore,  15  Gray 
673,  676.  —New  Salem  v.  Eagle  Mill  Co.,  138  Mass.  8,  9. 

This  section  does  not  repeal  or  alter  the  common  law  as  to  nui- 
sances in  the  highway.     Commonwealth  v.  King,  13  Met.  115. 

An  information  by  the  attorney-general  for  the  removal  of  an  en- 
croachment upon  a  public  landing-place  has  been  sustained.  Attor- 
ney-General V.  Tarr,  148  Mass.  309,  313. 

Sect.  4.     See  HoUenbeck  v.  Rowley,  8  Allen  473,  476. 

Sect.  5.  The  power  conferred  by  this  section  upon  a  justice 
of  the  peace  is  not  a  judicial  power.  Davis  v.  Smith,  130  Mass. 
113. 

Sect.  6.  "  Shade  trees  standing ^^  ^c.  That  is,  standing  when 
the  General  Statutes  took  effect  (June  1st,  1860).  White  v.  Godfrey, 
97  Mass.  472,  475. 

An  individual  who  assumes,  without  authority  from  the  mayor  and 
aldermen  or  selectmen,  to  remove  shade  trees  standing  in  a  public 
way,  will  be  liable  in  damages  to  the  person  whose  private  property 
such  trees  are,  under  this  section,  to  be  "  deemed  and  taken  to  be." 
Bliss  V.  Ball,  99  Mass.  697. 

The  fact  that  trees  have  been  allowed  to  stand  in  a  street  may 
raise  a  presumption  that  a  license  therefor  has  been  granted.  Gay- 
lord  V.  King,  142  Mass.  498,  505. 
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As  to  the  removal  of  trees  standing  in  streets,  see  McCarthy  v. 
Boston,  135  Mass.  197. 

Sect.  13.  There  is  no  implication  from  this  section  that  property 
devoted  to  public  purposes,  and  not  here  mentioned,  can  be  taken 
under  general  laws  for  highways,  &c.  Boston  &  Maine  Railroad  v. 
Lowell  &  Lawrence  R.  R.  Co.,  124  Mass.  368,  376. 


CHAPTER  55. 

OP   FERRIES. 


As  to  the  meaning  of  the  vrord  ferry,  see  Attorney-General  v. 
Boston,  123  Mass.  460,  468. 

Section  4.  This  provision  does  not  exclude  the  common  law 
remedy.     Miller  v.  Pendleton,  8  Gray  547. 


TITLE   XII. 

OF  THE  REGULATION   OF   TRADE   IN   CERTAIN   CASES. 


CHAPTER    56. 

OF   THE   INSPECTION   AND   SALE   OF   BUTTER,    CHEESE,   LARD,   FISH,   HOPS, 
LEATHER,    AND    POT    AND    PEARL    ASHES. 

The  provisions  of  this  chapter  prohibiting  certain  sales,  &c.,  do 
not  apply  to  sales  made  out  of  the  commonwealth,  though  the  arti- 
cles sold  are  in  the  commonwealth  at  the  time  of  sale.  Hardy  v. 
Potter,  10  Gray  89. 

FISH. 

Section  26.  Each  quality  of  fish,  as  specified  under  this  section, 
is  to  be  "  regarded  as  a  distinct  kind  of  merchandise,  and  when 
made  the  subject  of  a  contract  of  sale,  each  grade  stands  on  the 
same  footing  in  relation  to  the  other  grades  as  if  it  was  an  article  of 
an  entirely  different  species."     Gardner  v.  Lane,  12  Allen  39,  48. 
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CHAPTER  67. 

OF  THE   INSPECTION  AND  SALE   OF  MILK. 

Section  2.  "-4  certificate  of  such  result,  sworn  to  hy  the  analyzer, 
shall  he  admissible  in  evidence^''  S^c.  See  Commonwealth  v.  Waite, 
11  Allen  264,  266. 

This  does  not  exclude  other  modes  of  proof  of  the  facts.  Com- 
monwealth V.  Spear,  143  Mass.  172,  175. 

"  They  may  enter  .  .  .  all  carriages  used  for  the  conveyance  of 
milkJ^  This  is  not  an  unconstitutional  provision.  Commonwealth 
V.  Carter,  132  Mass.  12. 

Sect.  5.  This  section  is  not  unconstitutional,  for  the  reason  that 
it  makes  it  a  criminal  offence  to  sell  pure  milk  mixed  with  pure 
water.     Commonwealth  v.  Waite,  11  Allen  264. 

A  person  may  be  convicted  of  selling  adulterated  milk  under  this 
section,  although  he  did  not  know  that  the  milk  sold  by  him  was 
adulterated.  Commonwealth  v.  Farren,  9  Allen  489.  —  Common- 
wealth V.  Evans,  132  Mass.  11. 

As  to  the  form  of  indictment  or  complaint  under  this  section,  see 
Commonwealth  v.  Nichols,  10  Allen  199. —  Commonwealth  v.  Farren, 
9  Allen  489.  —  Commonwealth  v.  Haynes,  107  Mass.  194.  —  Com- 
monwealth V.  Luscomb,  180  Mass.  42.  —  Commonwealth  v.  Keenan, 
139  Mass.  193.  —  Commonwealth  v.  Bowers,  140  Mass.  483.  —  Com- 
monwealth V.  Tobias,  141  Mass.  129, 132. 

"  With  intent  to  sell."  As  to  what  is  sufficient  evidence  of  such 
intent,  see  Commonwealth  v.  Smith,  143  Mass.  169,  171. 

Sect.  9.  This  section  is  not  unconstitutional.  Commonwealth  v. 
Evans,  132  Mass.  11. 

Sect.  10.  This  section  does  not  prevent  the  making  of  a  com- 
plaint by  a  person  who  is  not  an  inspector.  Commonwealth  v. 
Tobias.  141  Mass.  129, 132. 


CHAPTER  58. 


OF  THE   INSPECTION   AND   SALE   OF   PROVISIONS  AND  ANIMALS    INTENDED 
FOR  SLAUGHTER. 
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CHAPTER   59. 

OP   THE    INSPECTION    AND    SALE    OF    CERTAIN    OILS. 

Section  6.     "  Fix  their  compensation,'"  S^c.     See  Brophy  v.  Mar- 
ble, 118  Mass.  548. 


CHAPTER  60. 

op  the  inspection  and  sale  of  various  articles. 

GRAIN   and   meal. 

Section  21.  If  articles  mentioned  in  this  section  are  sold  by  the 
hag^  no  action  can  be  maintained  for  the  price.     Eaton  v.  Kegan, 

WOOD,  BARK,  AND  GRAIN. 

Sect.  73.  As  to  the  meaning  of  this  section,  see  Colton  v.  King, 
2  Allen  317.  It  does  not  prohibit  the  sale  of  a  quantity  of  wood 
piled  upon  and  by  the  side  of  the  land  where  it  grew,  although  not 
of  either  of  the  lengths  here  specified.     Same  case. 

Sect.  74.  This  section  does  not  apply  to  a  sale  of  bark  lying  on 
the  owner's  land  in  the  country.     Huntington  v.  Knox,  7  Gush.  371. 

Sect.  81.  In  an  action  to  recover  the  price  of  coal  sold,  the  bur- 
den is  on  the  defendant  to  prove  that  the  provisions  of  this  section 
have  not  been  complied  with.  Goddard  v.  Rawson,  130  Mass.  98. 
But  see,  contra,  Libby  v.  Downey,  5  Allen  299. 

Sect.  83.  For  a  case  arising  under  earlier  statute  provisions  simi- 
lar to  those  of  this  section,  see  Levy  v.  Gowdy,  2  Allen  320. 


CHAPTER  61. 

OP  THE  INSPECTION   OF  GAS   AND  GAS-METERS. 


CHAPTER  62. 

OF  THE  MEASURING  OF  UPPER  LEATHER. 
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CHAPTER   63. 

OF   THE   SUKVEY   AND   SALE   OP   LUMBER,   ORNAMENTAL  WOOD,   AND   SHIP 

TIMBER. 


CHAPTER  64. 

OF   THE   SURVEYING   OF   LAND. 

CHAPTER  65. 

OF   WEIGHTS    AND   MEASURES. 


Section  12.  "  Having  usual  places  of  business  therein."  See 
Palmer  v.  Kclleher,  111  Mass.  320. 

Sect.  19.  "J.w?/  person  using  a  weight,''^  ^c.  Under  the  earlier 
St.  1870,  c.  218,  it  was  held  that  a  recovery  might  be  had  of  the 
price  of  articles  sold  by  unsealed  weights  or  measures,  unless  such 
weights  or  measures  had  been  condemned,  or  unless  the  sealer  had 
been  refused  permission  to  test  them.  Ritchie  v.  Boynton,  114  Mass. 
431.  —  Eaton  v.  Kegan,  114  Mass.  433. 

Sect.  26.  For  cases  arising  under  earlier  statutes,  see  Sawyer 
V.  Smith,  109  Mass.  220.  —  Prescott  v.  Battersby,  119  Mass.  285, 
287. 

Sect.  27.  As  to  the  effect  of  this  section,  see  Jones  v.  Hoey,  128 
Mass.  585,  bm. 


CHAPTER  66. 

'  OP  THE  METRIC   SYSTEM   OP  WEIGHTS   AND   MEASURES. 


CHAPTER  67. 

OF   AUCTIONEERS. 


Section  5.     "  Or  who  sells  hy  auction  any  of  his  own  goods  before 
sunrise  or  after  sunset."     See  Clark  v.  Cushman,  5  Mass.  505. 
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Sect.  9.  This  section  "  applies  only  to  the  act  of  sale,  and,  as  it 
is  a  penal  statute,  it  must  be  construed  strictly.  It  does  not,  either 
in  its  terms  or  its  spirit,  prohibit  other  persons  (than  auctioneers) 
from  appointing  the  time  and  place  of  a  sale,  advertising,  giving 
notice  to  interested  parties,  and  making  adjournments."  Chapman, 
J.,  in  Hosmer  v.  Sargent,  8  Allen  99. 

An  auctioneer  "  may  employ  all  necessary  and  proper  clerks  and 
servants ;  and  in  the  course  of  a  protracted  sale  he  may  undoubtedly, 
without  a  violation  of  law,  relieve  himself  by  employing  others  to  use 
the  hammer  and  make  the  outcry.  But  this  should  be  done  under 
his  immediate  direction  and  supervision.  We  do  not  mean,  how- 
ever, by  this  that  he  must  be  actually  present  during  the  whole  time 
of  the  sale.  An  occasional  absence  would  not  subject  his  servant  or 
substitute  to  the  penalties  of  the  statute.  If  the  auctioneer  really 
conducted  the  auction  and  made  the  sales,  he  might,  within  his 
authority,  call  to  his  aid  such  assistance  as  might  be  needed  to 
transact  the  business  in  a  convenient  and  proper  manner ;  but  he 
clearly  could  not  appoint  deputies  to  make  sales  at  different  places 
and  times  in  his  absence."  Morton,  J.,  in  Commonwealth  v.  liarn- 
den,  19  Pick.  482,  484. 

A  sale  at  auction,  made  by  a  person  not  a  licensed  auctioneer,  will 
nevertheless  be  a  valid  sale  as  between  vendor  and  vendee,  unless, 
perhaps,  the  vendor  had  employed  a  person  to  act  as  auctioneer  whom 
he  knew  to  be  unlicensed.  Learned  w.  Geer,  139  Mass.  31,32.  See  also 
Williston  V.  Morse,  10  Met.  17,  23.  —  Hosmer  v.  Sargent,  8  Allen 
97,  99.  — Lamed  v.  Andrews,  106  Mass.  435,  and  cases  there  cited. 


CHAPTER  68. 

OF   HAWKERS   AND   PEDLERS. 


As  to  what  constitutes  a  "  hawker  and  pedler,"  see  Commonwealth 
V.  Farnum,  114  Mass.  267,  270. 

As  to  the  constitutionality  of  the  provisions  of  this  chapter,  see 
Commonwealth  v.  Ober,  12  Cush.  493. 

It  is  a  violation  of  these  provisions  for  a  person  to  sell  the  pro- 
hibited goods  from  house  to  house  at  the  request  of  the  purchasers, 
although  he  may  be  travelling  about  in  the  exercise  of  some  lawful 
employment,  and  without  any  previous  intention  of  selling  or  expos- 
ing to  sale  such  goods.     But  it  is  not  a  violation  for  an  agent  to  go 
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about  delivering  to  traders  in  the  country  goods  made  by  his  prin- 
cipals in  Boston,  and  which  had  been  previously  ordered  of  them  by 
such  traders ;  nor  even  to  deliver,  at  the  same  time  and  under  the 
same  circumstances,  a  larger  quantity  of  the  same  goods  than  they 
had  previously  ordered.     Commonwealth  v.  Ober,  12  Cush.  493. 

A  license  under  this  chapter  does  not  authorize  the  party  licensed 
to  stop  his  vehicle  in  a  street  in  violation  of  a  municipal  regulation. 
Commonwealth  v.  Lagorio,  141  Mass.  81,  83. 

Sect.  3.  A  hawker  or  pedler  may  sell  jewelry,  &c.,  if  he  does  not 
sell  it  in  his  capacity  of  hawker  or  pedler.  Commonwealth  v. 
Bruckheimer,  14  Gray  29. 

Sect.  13.  "  Shall  post  his  tiame,  residence,  and  the  number  of  his 
license  in  a  conspicuous  manner  upon  his  parcels  or  vehicle."  See 
Commonwealth  v.  Cusick,  120  Mass.  183. 

Sect.  16.  For  cases  of  indictments  and  complaints  under  this 
section,  see  Commonwealth  v.  Farnum,  114  Mass.  267,  270.  —  Com- 
monwealth V.  Ober,  12  Cush.  493.  —  Commonwealth  v.  Cusick,  120 
Mass.  184. 


CHAPTER   69. 

OP  SHIPPING   AND   SEAMEN,   HARBORS    AND   HARBOR   MASTERS. 
SHIP-OWNERS    AND    SEAMEN. 

With  regard  to  these  provisions,  see  an  article  in  1  Am.  Law 
Rev.  597. 

Section  1.  "  Beyond  the  amount  of  his  interest."  As  to  the  time 
as  of  which  the  value  of  such  interest  is  to  be  reckoned,  see  Walker 
V.  Boston  Ins.  Co.,  14  Gray  288. 

This  section  appears  to  have  been  enacted  by  reason  of  the  deci- 
sion in  Walter  v.  Brewer,  11  Mass.  99.     See  St.  1818,  c.  122. 

VESSELS   TRANSPORTING   STONE. 

For  a  case  arising  under  the  sections  relating  to  this  subject,  see 
Commonwealth  v.  Woods,  11  Met.  59. 
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CHAPTER  70. 

OP   PILOTS   AND   PILOTAGE. 

For  reviews  of  early  laws  on  the  subject  of  pilotage,  see  Winslow 
V.  Prince,  6  Gush.  368,  —  Commonwealth  v.  Ricketson,  5  Met.  412, 

Section  3.  As  to  the  mode  of  providing  for  the  suspension  or 
removal  of  pilots,  see  Lunt  v.  Davison,  104  Mass.  498. 

Sect.  17.  "  With  two  sureties  in  the  penal  sum  of  one  thousand 
dollars."  This  requires  two  sureties  who  shall  each  be  bound  for 
one  thousand  dollars.     DoUiver  v.  Parks,  136  Mass.  499. 

Sect.  21.  Liens  on  vessels  under  this  chapter  may  be  enforced  in 
the  United  States  district  court  in  admiralty.  The  Brig  America 
(U.  S.  Dist.  Ct.  Mass.  Dist.),  2  Am.  Law  Rev.  458. 

The  remedy  provided  by  this  section  is  not  an  exclusive  one ;  a 
pilot  has  also  a  right  of  action  against  the  master  of  the  vessel. 
Perkins  v.  O'Mahoney,  131  Mass.  546. 

Sect.  25.  When  a  vessel  refuses  to  take  a  pilot,  the  informing  of 
such  vessel  of  its  liability  for  fees,  pursuant  to  this  section,  is  a  con- 
dition precedent  to  the  right  to  hold  it  so  liable,  and  it  is  immaterial 
what  information  on  the  subject  from  other  sources  the  master  of 
such  vessel  may  have.     Chandler  v.  Doody,  101  Mass.  267. 

Sect.  26.  In  order  that  a  pilot  may  be  entitled  to  his  fees,  when 
his  services  have  not  been  accepted,  he  must  have  offered  his  ser- 
vices to  the  vessel  before  she  passed  the  harbor  line,  and  this  rule 
applies  even  though  the  vessel  was  exempt  from  compulsory  pilot- 
age, and  had  signalled  for  a  pilot  before  passing  those  lines.  Perkins 
V.  Buckley,  120  Mass.  3, 

Sect.  27.     See  Martin  v.  Witherspoon,  135  Mass.  175. 

Sect.  32.  "  Reyularly  employed  in  the  coasting  trade.''''  See 
Wilson  V.  Gray,  127  Mass.  98.— Chase  v.  Phila.  &  Reading  R.  R., 
135  Mass.  347,  349. 


CHAPTER   71. 

OF   AGENTS,   CONSIGNEES,   AND    FACTORS. 

Section  1.  "  Every  factor  or  other  agent  intrusted  with  the  pos- 
session of  merchandise  ,  .  .  for  the  purpose  of  sale."  See  StoUen- 
werck  v.  Thacher,  115  Mass.  224,  226.  "  A  warehouseman,  who 
is  also  a  broker,  with  authority  only  to  receive  offers  for  merchan- 


160  EMPLOYMENT  OF  LABOR. 

dise  stored  with  him  as  warehouseman,  and  report  them  to  his 
principal,  who  concludes  the  sale,  if  any  is  made,  is  not  within  the 
provisions  of "  sections  1,  3,  and  4  of  this  chapter,  Thacher  v. 
Moors,  134  Mass.  157,  163. 

"  Contract  .  .  .  for  the  sale"  S^c.  This  section  does  not  authorize 
a  fledge  or  mortgage.  Michigan  State  Bank  v.  Gardner,  15  Gray 
364,  374. 

Sect.  3.  "  Wlien  a  person  intrusted  with  merchandise  and  having 
authority  to  sell  or  consign  the  same."  See  Thacher  v.  Moors,  134 
Mass.  157, 163,  167. 

Sect.  4.  This  section  relates  "  to  consignees  and  factors,  but 
not  to  lessees  ;  and  to  deposits  and  pledges,  but  not  to  mortgages. 
And  as  the  statute  is  in  derogation  of  the  rights  of  owners,  and 
gives  effect  to  fraudulent  transfers  as  against  the  owners,  it  is  not 
to  be  extended  by  construction."  Chapman,  J.,  in  Stevens  v.  Cun- 
ningham, 3  Allen  491,  493. 

"  With  authority  to  sell"  ^c.  A  subsequent  authority  to  sell  will 
not  render  the  title  of  a  prior  pledgee  valid.  Nickerson  v.  Darrow, 
5  Allen  419. 

As  to  the  meaning  of  these  words,  see  further,  Thacher  v.  Moors, 
134  Mass.  157,  163,  167. 


CHAPTER   72. 

OF  PUBLIC   WAREHOUSES. 

CHAPTER   73. 

OF   COMMON   CARRIERS   AND    EXPRESS   COMPANIES 

Section  6.     See  Commonwealth  v.  Coburn,  132  Mass.  555. 

This  section  does  not  apply  to  railroad  corporations  or  to  street 
railway  companies.  Holland  v.  Lynn  &  Boston  R.  R.,  144  Mass. 
425,  427,  429.  

CHAPTER  74. 

OP   THE   EMPLOYMENT   OP   LABOR. 

Section  2.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Dyer,  128  Mass.  70. 
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A  person  who  is  injured  by  intimidation  such  as  is  referred  to  in 
this  section  may  in  some  cases  be  entitled  to  an  injunction  to  prevent 
the  continuance  of  the  acts  of  intimidation.  Sherry  v.  Perkins,  147 
Mass.  212,  214. 

Sect.  4.  As  to  the  constitutionahty  of  this  and  the  following 
section,  see  Commonwealth  v.  Hamilton  Manuf.  Co.,  120  Mass.  383. 

"  Shall  he  employed  in  laboring."  See  Commonwealth  v.  Osborn 
Mill,  130  Mass.  33. 

Sect.  6.  As  to  the  form  of  complaint  under  this  section,  see 
Commonwealth  v.  Osborn  Mill,  130  Mass.  33. 


CHAPTER   75. 

OF   LIMITED    PARTNERSHIPS. 


Section  2.  "  Actual  cash  payment."  As  to  what  is  meant  by 
this,  see  Pierce  v.  Bryant,  5  Allen  91,  92.  —  Haggerty  v.  Foster,  103 
Mass.  17.— Re  Thayer  &  Brother  (U.  S.  Dist.  Ct.  Mass.  Dist.), 
7  Am.  Law  Rev.  177,  178. 

Sect.  3.  "  The  business  of  such  a  partnership  shall  be  conducted 
under  a  firm  name  in  which  the  names  of  the  general  partners  only 
shall  be  inserted."  The  existence  of  a  special  partner  need  not  be 
disclosed  when  effecting  insurance  or  proving  a  loss.  Clement  v. 
British  American  Assurance  Co.,  141  Mass.  299,  302. 

Sect.  4.  The  following  would  seem  to  be  a  proper  form  for  a 
certificate  as  required  by  this  section  :  — 

CERTIFICATE. 

The  undersigned  hereby  certify  that,  in  accordance  with  the  provi- 
sions of  the  seventy-fifth  chapter  of  the  Public  Statutes  of  the  Common- 
wealth of  Massachusetts,  they  have  formed  a  limited  partnership,  to  be 
conducted  under  the  name  of  B.  &  D.,  in  which  A.  B.  and  C.  D.,  whose 
places  of  residence  are  at  Boston  in  said  commonwealth,  are  the  general 
partners,  and  E.  F.,  whose  place  of  residence  is  at  Dedham  in  said  com- 
monwealth, is  the  special  partner,  and  the  said  E.  F.  has  contributed  to  the 
common  stock  the  sum  of  ten  thousand  dollars  in  actual  cash  payment. 
Said  partnership  is  formed  for  the  purpose  of  importing  and  jobbing  dry 
goods,  and  is  to  commence  on  the  first  day  of  July,  A.  d.  1881,  and  to 
terminate  on  the  thirtieth  day  of  June,  a.  d.  1886. 

A.  B., 

CD., 

11  E.  F. 
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Commonwealth  of  Massachusetts. 
Suffolk,  ss.  2d  July,  1881. 

Then  personally  appeared  the  above  named  A.  B.,  C.  D.,  and  E.  F., 
and  severally  acknowledged  the  above  certificate  to  be  their  free  act, 
before  me. 

X.  Y.,  Justice  of  the  Peace. 

Sect.  4.  "  Shall  he  liable  as  general  partners.''  See  Pierce  v. 
Bryant,  5  Allen  91,  93. 

Sect.  6.  "  Once  a  week  for  six  successive  weeks."  See  Bachelor 
V.  Bachelor,  1  Mass.  256. 

Sect.  12.  "  Subject  to  all  the  liabilities'''  ^c.  One  of  these  is 
the  liability  to  be  made  subject  to  proceedings  in  insolvency  as  a 
member  of  the  firm.     Lancaster  v.  Choate,  5  Allen  530,  539. 

See  also  Clement  v.  British  American  Assurance  Co.,  141  Mass. 
298,  300. 


CHAPTER  76. 

OP   THE   USE   OP   TRADE-MARKS   AND   NAMES. 

As  to  what  constitutes  a  "  trade-mark,"  see  Oilman  v.  Hunnewell, 
122  Mass.  139, 147. 

As  to  the  cases  in  which  the  right  to  use  a  trade-mark  will  pass 
to  an  assignee  in  insolvency,  see  Warren  v.  Warren  Thread  Co.,  134 
Mass.  247. 

Section  4.  This  section  leaves  it  optional  with  the  manufacturer 
to  stamp  the  articles  or  not,  as  he  may  see  fit.  But  it  imposes  no 
duty  or  obligation  on  him  which  is  violated  by  a  sale  of  articles 
which  are  not  stamped.     Clark  v.  Oliver,  3  Allen  336. 

Sect.  6.  For  a  case  where  the  court  granted  an  injunction,  upon 
the  application  of  executors,  to  prevent  the  former  partners  of  their 
testator  from  using  his  name  in  their  business  and  firm  after  his 
death,  see  Bowman  v.  Floyd,  3  Allen  76.  See  also  Morse  v.  Hall, 
109  Mass.  409.  —  Hallett  v.  Cumston,  110  Mass.  29,  31. 

"  Without  the  consent  in  writing."  As  to  what  is  a  sufficient  con- 
sent for  this  purpose,  see  Lodge  v.  Weld,  139  Mass.  499,  503. 

"  Or  of  his  legal  representatives."  These  words  refer  to  the 
executor  or  administrator  of  a  person  who  has  deceased.  Lodge 
V.  Weld,  139  Mass.  499,  504. 

Sect.  7.  For  cases  of  applications  for  injunctions  to  prevent  the 
use  of  trade-marks,  see  Ames  v.  King,  2  Gray  379. — Bowman  v. 
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Floyd,  3  Allen  76,  —  Magee  Furnace  Co.  v.  Le  Barron,  127  Mass. 
115.  —  Connell  v.  Reed,  128  Mass.  477.  —  Lawrence  Maniif.  Co.  v. 
Lowell  Hosiery  Mills,  129  Mass.  325.  —  Russia  Cement  Co.  v.  LePage, 
147  Mass.  206. 


CHAPTER   77. 


OF   MONEY,    BONDS,    BILLS    OP    EXCHANGE,    PROMISSORY    NOTES,    AND 
CHECKS. 

INTEREST    OF    MOXEY. 

Section  8.  When  a  party  agrees  in  writing  to  pay  more  than 
six  per  cent  interest  upon  a  note,  he  will  be  liable  to  pay  such  extra 
rate  even  after  the  maturity  of  the  note,  and  until  the  time  of  judg- 
ment against  him  in  an  action  on  such  note.  Union  Inst,  for  Sav- 
ings V.  Boston,  129  Mass.  82,  —  Brannon  v.  Hursell,  112  Mass.  63, 
71.  —  Bowers  v.  Hammond,  139  Mass,  360,  361. — Lamprey  v. 
Mason,  148  Mass.  231,  235.  But  in  certain  cases  an  offer  by  the 
debtor  to  pay,  though  not  amounting  to  a  strict  tender,  may  be 
sufficient  to  cause  the  interest  to  run  thereafter  at  six  per  cent. 
Donohue  v.  Chase,  139  Mass.  407,  409. 

And  if  a  less  rate  than  six  per  cent  is  agreed  on  by  the  parties, 
damages  for  non-payment  of  the  money  are  to  be  estimated  at  such 
agreed  rate  till  the  debt  is  merged  in  the  judgment.  Pierce  v. 
Boston  Five  Cents  Savings  Bank,  129  Mass.  425,  434. 

As  to  the  rights  of  the  parties  in  cases  where  the  agreement  for 
an  extra  rate  of  interest  is  verbal  only,  and  interest  has  been  paid 
pursuant  to  such  agreement,  see  Marvin  v.  Mandell,  125  Mass.  562, 
564. 

BONDS. 

Sect.  4.  See  Chapin  v.  Vermont  &  Mass.  R.  R.  Co.,  8  Gray 
575.  —  Union  Cattle  Co.  v.  Liternational  Trust  Co.,  149  Mass.  492, 
500. 

BILLS    OF    EXCHANGE,    PROMISSORY   NOTES,    AND    CHECKS. 

Sect.  9.  Prior  to  statute  a  note  of  hand  was  not,  by  the  laws  of 
this  state,  entitled  to  grace  unless  it  was  expressly  made  payable 
with  grace.     Jones  v.  Fales,  4  Mass.  245,  251. 

Bonds  for  the  payment  of  money  and  interest  coupons  attached 
thereto  are  not  entitled  to  grace  under  this  section  or  otherwise. 
Chaffee  v.  Middlesex  R.  R.,  146  Mass.  224,  234. 

Any  usage  or  custom  not  to  allow  grace  on  the  bills  or  notes 
mentioned  in  this  section  is  of  no  validity.     Perkins  v.  Franklin 
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Bank,  21  Pick.  483.  —  Mechanics'  Bank  at  Baltimore  v.  Merchants' 
Bank  at  Boston,  6  Met.  13. 

A  memorandum  on  the  margin  of  a  note  to  the  effect  that  it  is 
"  due  "  on  a  certain  day  will  not  prevent  the  allowance  of  grace  on 
such  note.  Perkins  v.  Franklin  Bank,  21  Pick.  483.  —  Mechanics' 
Bank  at  Baltimore  v.  Merchants'  Bank  at  Boston,  6  Met.  13. 

Sect.  12.  When  a  note  on  demand  is  indorsed  after  sixty  days 
from  its  date,  this  section  does  not  apply,  but  it  seems  that^  sixty 
days  from  the  date  of  the  indorsement  is  a  reasonable  time  within 
which  to  make  a  demand  in  order  to  charge  the  indorser.  Rice  v. 
Wesson,  11  Met.  400,  402. 

Sect.  14.  The  provisions  of  this  section  do  not  apply  to  checks 
on  banks.  First  National  Bank  of  Rochester  v.  Harris,  108  Mass. 
514,  516.  Nor  to  certificates  of  deposit  issued  by  banks.  Shute  v. 
Pacific  Nat.  Bank,  136  Mass.  487. 

^'-Brought  hy  an  indorsee,""  ^c.  Under  the  term  "  indorsee  "  is 
embraced  any  holder  of  a  note,  although  it  passes  to  him  by  delivery 
merely,  without  any  indorsement.  Ingham  v.  White,  4  Allen  412, 
415.  —  Brooks  v.  Twitchell,  6  Met.  513,  516. 

"  Any  matter  shall  be  deemed  a  legal  defence"  ^c.  This  does  not 
authorize  the  admission  of  evidence  of  declarations  made  by  the 
promisee  after  he  has  indorsed  the  note.  Wheeler  v.  Rice,  8  Cush. 
205,  207. 

Payments  on  account  of  a  note,  made  by  the  maker  to  the  promisee 
before  notice  of  the  transfer,  have  been  held  to  be  a  valid  matter  of 
defence  under  this  section.  Brooks  v.  Twitchell,  6  Met.  513,  517. 
And  it  has  been  further  held  that  if  the  maker  of  the  note,  after 
making  such  payments  to  the  promisee,  pays  the  full  amount  of  the 
note  to  the  indorsee  without  availing  himself  of  tbis  statute,  he 
cannot  afterwards  recover  back  from  the  promisee  the  amount  of 
the  payments  previously  made  to  him.  Sacket  v.  Loomis,  4  Gray 
148. 

Under  this  section  a  defendant  may  avail  himself  of  a  defence  in 
the  nature  of  a  set-off.     Lewis  v.  Brooks,  9  Met.  367,  369. 

But  he  cannot  avail  himself  of  a  mere  disability  to  sue  on  the  part 
of  the  original  promisee,  as  where  a  firm  has  made  a  note  payable  to 
the  order  of  one  of  its  own  members.  Thayer  v.  Buffum,  11  Met. 
398. 

"  Which  would  be  a  defence  to  a  suit  on  such  note  brought  by  the 
'promisee.'"  For  a  case  in  which  one  of  the  makers  of  a  note  held  a 
bond  of  indemnity  from  the  promisee,  see  Richards  v.  Fisher,  2  Allen 
627.  ' 
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Sect.  15.  As  to  the  law  prior  to  this  statute,  see  cases  collected 
in  Crocker's  Notes  on  Common  Forms,  3d  ed.  pp.  373-376. 

"  Payable  on  time.'^  As  to  what  is  a  note  "  payable  on  time  " 
within  the  meaning  of  this  section,  see  Hitchings  v.  Edmands,  132 
Mass.  338. 

As  to  the  effect  of  this  statute,  see  also  National  Bank  of  Com- 
monwealth V.  Law,  127  Mass,  72. 

Sect.  16.  As  to  the  law  on  the  subject  of  this  section  prior  to 
statute,  see  Cabot  Bank  v.  Warner,  10  Allen  522,  524. 

As  to  the  day  upon  which  a  notice  should  be  deposited  in  the  post- 
office  under  this  section,  see  Shelburne  Falls  Nat.  Bank  v.  Townsley, 
102  Mass.  177. 

"  Sufficieritly  directed  to  the  residence  or  place  of  business  of  tJw 
party,''  ^c.     See  Morse  v.  Chamberlin,  144  Mass.  406,  407. 


TITLE    XIII. 


CHAPTER  78.1 

OF  THE   PREVENTION   OF    FRAUDS   AND   PERJURIES. 

Section  1.  This  section  is  copied  almost  verbatim  fram  the 
fourth  section  of  the  English  Statute  of  Frauds,  29  Chas.  XL  c.  3. 

"  JVo  action  shall  be  brought  in  any  of  the  following  cases.''  The 
contracts  referred  to  in  this  section,  though  they  cannot  be  enforced 
in  a  court  at  law,  are  not  absolutely  void,  but  are  available  for  some 
purposes.  A  parol  contract  for  the  sale  of  land,  though  not  enforce- 
able as  a  contract,  may  operate  as  a  license  to  enter  upon  the  land, 
and,  until  revoked,  will  be  a  good  answer  to  an  action  of  trespass  by 
the  owner.  If  the  contract  has  been  fully  executed,  it  must  be  re- 
garded as  a  valid  contract  in  all  its  terms,  and  nothing  further  can 
be  recovered  on  a  quantum  meruit  or  valebat.  King  v.  Welcome,  5 
Gray  41.  —  Stone  v.  Dennison,  13  Pick.  1.  —  Trowbridge  v.  Wether- 
bee,  11  Allen  361.  So  also  an  insurance  policy  will  not  be  void 
because  the  only  interest  in  the  insured  property,  which  is  held  by 
tlie  party  insured,  is  under  a  contract  for  its  purchase,  which  con- 
tract is  within  the  statute.  Amsinck  v.  American  Ins.  Co.,  129 
Mass.  185,  186.     See  also  case  of  Beal  v.  Brown,  cited  on  page  170. 

^  The  original  notes  upon  this  chapter  were  prepared  by  the  Hon.  Henry  H. 
Sprague. 
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As  to  the  right  of  a  party  to  recover  back  money  paid,  or  to  re- 
cover payment  for  services  rendered  by  him,  under  an  agreement 
which  is  invalid  under  the  statute,  and  which  the  other  party  refuses 
on  that  account  to  perform,  see  Williams  v.  Bemis,  108  Mass.  91,  92. 
—  White  V.  Wieland,  109  Mass.  291.  —  Bowling  v.  McKenuey,  124 
Mass.  478,  481. 

A  promise,  which  is  within  the  statute,  cannot  be  used  as  a  defence 
to  an  action  brought  by  the  party  to  whom  the  promise  was  made. 
King  V.  Welcome,  5  Gray  41.  —  Freeman  v.  Foss,  145  Mass.  361, 
363. 

But  a  third  party,  as,  for  instance,  one  who  has  brought  a  suit  in 
which  he  has  summoned  as  trustee  of  the  principal  defendant  one 
who  has  verbally  promised  to  pay  to  another  the  amount  due  from 
him  (the  trustee)  to  the  principal  defendant,  cannot  take  advantage 
of  the  fact  that  such  promise  is  within  the  statute.  Cahill  v.  Bige- 
low,  18  Pick.  369. 

"No  man  is  bound,  at  the  requirement  or  for  the  benefit  of  an- 
other," to  plead  the  statute  of  frauds  in  defence  to  "  a  personal  action 
against  himself  upon  a  claim,  the  obligation  of  which  he  recognizes 
as  founded  in  good  faith  and  right."  Ames  v.  Jackson,  115  Mass. 
508,  512. 

As  to  the  extent  to  which  the  supreme  court  in  equity  will  be  con- 
trolled by  the  statute,  when  decreeing  the  rescission  or  the  specific 
performance  of  a  contract,  see  Glass  v.  Hulbert,  102  Mass.  24.  — 
Potter  V.  Jacobs,  111  Mass.  32,  37. 

The  rule  that  artifice  or  fraud  in  preventing  an  agreement  from 
being  put  in  writing  is  a  sufficient  ground  to  induce  a  court  of  equity 
to  disregard  the  statute  and  enforce  the  oral  agreement,  is  not 
recognized  in  Massachusetts.  Glass  v.  Hulbert,  102  Mass.  24, 
38,  39. 

A  promise,  which  is  within  the  statute,  cannot  be  made  the  basis 
of  an  action  of  tort  for  deceit  practised  upon  the  plaintiff  by  the 
defendant  in  representing  intentionally  and  falsely  to  the  former 
that  he  would  perform  the  subject  matter  of  the  promise.  Dawe  v. 
Morris,  149  Mass.  188,  191. 

A  creditor,  receiving  payments  from  his  debtor  without  any  direc- 
tion as  to  their  application,  may  apply  them  to  a  debt  which  is 
within  the  statute.     Haynes  v.  Nice,  100  Mass.  327. 

Promises  implied  hy  law  are  not  within  the  statute.  Goodwin  v. 
Gilbert,  9  Mass.  510.  —  Felch  v.  Taylor,  13  Pick.  133,  136.  — Pike  v. 
Bro.wn,  7  Gush.  133,  136. 

"  First.     To  charge  an  executor  or  administrator,  or  an  assignee 
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under  an  insolvent  law  of  this  commonwealth,  upon  a  special  promise 
to  answer  damages  out  of  his  own  estate."  An  oral  promise  to  pay  a 
debt  of  his  testator,  made  by  an  executor,  who,  as  residuary  legatee, 
has  given  bond  to  pay  all  debts  and  legacies  of  the  testator,  is  not 
within  the  statute,  the  bond  being  an  admission  by  the  executor, 
which  he  is  estopped  to  deny,  of  the  possession  by  him  of  sufficient 
assets  of  the  deceased.  Stebbins  v.  Smith,  4  Pick.  97,  100.  —  Col- 
well  V.  Alger,  5  Gray  67. 

But  an  executor  or  administrator  will  not  in  other  cases,  by  reason 
of  having  admitted  that  he  has  sufficient  funds  of  the  deceased  to 
pay  all  his  debts,  be  held  liable  on  an  oral  promise  to  pay  a  debt  of 
his  testator  or  intestate.     Silsbee  v.  Ingalls,  10  Pick.  526,  527. 

The  English  statute  referred  only  to  promises  by  executors  and 
administrators  ;  assignees  under  insolvent  laws  were  first  brought 
within  our  statute  in  1848.     St.  1848,  c.  252. 

A  promise  by  an  assignee  to  pay  to  his  insolvent  a  certain  sum,  in 
consideration  of  his  having  arranged  a  compromise  of  a  suit  brought 
against  the  assignee,  has  been  held  not  to  be  within  the  statute. 
Holbrook  v.  Dow,  12  Gray  357. 

"  Second.  To  charge  a  person  upon  a  special  promise  to  answer 
for  the  debt,  default,  or  misdoings  of  another."  This  provision  of  the 
statute  applies  only  to  a  promise  made  to  one  to  whom  another  is 
answerable  (that  is,  to  a  creditor,)  and  not  to  a  promise  made  to  a 
debtor  to  pay  a  debt  due  from  him  to  a  third  party,  or  to  indemnify 
him,  if  he  (the  debtor)  has  to  pay  a  certain  debt  or  obligation.  Al- 
drich  y.  Ames,  9  Gray  76.  —  Colt  v.  Root,  17  Mass.  229.  —  Weld  v. 
Nichols,  17  Pick.  538.  —  Preble  v.  Baldwin,  6  Cush.  549,  553.  — 
Pike  v.  Brown,  7  Cush.  133.  — Alger  v.  Scoville,  1  Gray  391.  — Per- 
kins v.  Littlefield,  5  Allen  370.  —  Hubon  v.  Park,  116  Mass.  541.  — 
Locke  v.  Homer,  131  Mass.  93,  102. 

To  bring  a  case  within  the  statute,  the  promise  must  be  strictly 
collateral,  and  the  chief  purpose  of  the  making  of  the  promise  must 
be  to  secure  the  payment  of  the  debt  of  another.  If  the  leading 
object  of  the  promisor  is  to  induce  the  promisee,  by  foregoing  some 
advantage,  interest,  or  lien,  to  confer  on  the  promisor  a  privilege  or 
benefit  which  he  would  not  otherwise  possess  or  enjoy,  such  an  agree- 
ment is  not  within  the  statute,  but  is  original  and  binding,  though 
the  subsidiary  purpose  of  the  promisor,  or  the  effect  of  the  agree- 
ment, is  the  assumption  of  the  debt  by  the  promisor  and  the  dis- 
charge of  the  liability  of  a  third  party.  Nelson  v.  Boynton,  3  Met. 
396.  —  Curtis  v.  Brown,  5  Cush.  488.  —  Fish  v.  Thomas,  5  Gray  45. 
—  Jepherson  v.  Hunt,  2  Allen  417.— Wills  v.  Brown,  118  Mass.  137. 
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—  Richardson  v.  Robbins,  124  Mass.  105, 107.  —Fears  v.  Story,  131 
Mass.  47,  49. 

If  no  consideration  moves  from  the  promisee  to  the  promisor,  the 
case  is  within  the  statute,  although  there  is  a  consideration  moving 
from  the  original  debtor  to  the  promisor.  Furbish  v.  Goodnow,  98 
Mass.  296. 

It  is  not  sufficient,  in  order  to  take  a  promise  out  of  the  statute, 
that  the  promisee  should  reliuquish  some  advantage  and  that  the 
promisor  should  acquire  some  benefit  by  the  transaction,  unless  the 
leading  purpose  and  effect  of  the  whole  transaction  is  the  acquisition 
by  the  promisor,  by  reason  of  his  promise,  of  some  property,  lien,  or 
benefit  frojn  the  promisee,  so  that  the  promise  may  fairly  be  deemed 
to  be  for  the  payment  of  a  debt  of  the  promisor  contracted  in  such 
acquisition.  Ames  v.  Foster,  106  Mass.  400,  —  Gill  v.  Herrick,  111 
Mass.  501. 

But  where  A.  paid  his  debt  to  B.  with  a  note  of  C,  and  at  the 
time  orally  promised  B.  to  pay  the  note  at  maturity  if  C.  did  not, 
such  promise  was  held  to  be  within  the  statute.  Dows  v.  Swett,  120 
Mass.  322.  —s.  c.  134  Mass.  140. 

Where  property  subject  to  a  lien  is  transferred  to  a  person  who 
promises  the  party  claiming  the  lien  that  he  will  pay  the  debt  se- 
cured thereby,  such  promise  will  be  witliin  the  statute  if  the  promisee 
gives  up  neither  his  lien  nor  his  claim  against  his  original  debtor. 
Brightman  v.  Hicks,  108  Mass.  246,  247. 

Where  by  the  new  promise  the  old  debt  is  cancelled  or  extin- 
guished, and  the  original  debtor  ceases  to  be  held  as  principal,  or 
where  the  credit  is  given  to  the  promisor,  and  the  promisor  becomes 
alone  liable,  it  is  an  original  and  independent  agreement,  and  not 
within  the  statute.  Chapin  v.  Lapham,  20  Pick.  467.  —  Walker  v. 
Penniman,  8  Gray  233.  —  Wood  v.  Corcoran,  1  Allen  405.  —  Lang- 
don  V.  Hughes,  107  Mass.  272,  274. 

Where  necessaries  were  furnished  to  one  on  the  oral  promise  of 
his  brother  that  he  would  see  the  seller  paid  for  them,  and  it  ap- 
peared that  the  seller  held  the  one  who  received  the  necessaries 
responsible,  and  presented  the  bill  to  him,  it  was  held  that  the  prom- 
ise of  the  brother  was  within  the  statute.  Hill  v.  Raymond,  3  Allen 
540. 

So  also  of  an  oral  promise  made  by  a  father  to  pay  his  minor 
son's  debt,  not  contracted  for  necessaries,  although  the  promise  was 
made  in  consideration  of  the  creditor's  forbearing  to  demand  the 
same  of  the  son  during  his  last  illness.  Dexter  v.  Blanchard,  11 
Allen  365. 
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Where  goods  are  delivered  to  one  person,  and  another,  not  a  joint 
contractor  with  him,  promises  to  pay  for  them,  the  promise  of  the 
latter  is  collateral  and  within  the  statute,  if  any  credit  is  given  to 
the  former.  Swift  v.  Pierce,  13  Allen  136,  138.  —  Cahill  v.  Bigelow, 
18  Pick.  369,  371.  —  Bugbce  v.  Kendricken,  130  Mass.  437. 

The  oral  promise  of  the  captain  of  a  military  company  that  he 
would  be  responsible  for  a  dinner  which  the  company  was  eating,  he 
not  having  done  anything  which  should  lead  the  landlord  to  suppose 
that  he  had  originally  ordered  the  dinner  on  his  personal  responsi- 
bility, has  been  held  to  be  within  the  statute,  although  the  landlord 
supposed  from  the  first  that  the  captain  was  to  be  responsible  for  all. 
Tileston  v.  Nettleton,  6  Pick.  509. 

If  two  persons  go  together  to  an  attorney  in  order  to  engage  him 
to  defend  one  of  them  in  a  criminal  prosecution,  prima  facie  the  one 
to  be  defended  is  alone  responsible,  and  the  liability  of  the  other 
is  within  the  statute,  unless  there  was  an  original  express  promise 
on  his  part  to  pay  for  the  services.  Stone  v.  Walker,  13  Gray 
613. 

A  housewright  having  agreed  to  build  a  house  for  A.  and  to  fur- 
nish the  materials,  A.  orally  promised  B.  that,  if  he  would  furnish 
the  materials  to  the  housewright,  he  (A.)  would  not  pay  the  house- 
wright until  the  latter  had  given  B.  notice  so  that  he  might  serve  a 
trustee  process,  and  this  was  held  to  be  an  independent  agreement, 
and  not  a  promise  to  pay  the  debt  of  another.  Towne  v.  Grover, 
9  Pick.  306. 

A  verbal  agreement  to  guarantee  sales  on  an  ordinary  del  credere 
commission  is  not  within  the  statute,  for  the  legal  effect  of  such  a 
contract  is  to  make  the  commission  merchant  liable  at  all  events  for 
the  proceeds  of  the  goods,  though  his  liability  does  not  commence 
until  the  sale  is  made.     Swan  v.  Nesmith,  7  Pick.  220. 

An  oral  promise  to  pay  the  debts  of  a  corporation  is  within  the 
statute,  even  though  such  promise  is  made  by  a  member  of  the  cor- 
poration and  a  by-law  makes  the  individual  members  of  the  corpora- 
tion responsible  for  its  debts.  Trustees  of  Free  Schools  v.  Flint,  13 
Met.  539. 

If  one,  at  the  request  of  another,  verbally  guarantees  his  debt  to  a 
third  party,  the  statute  does  not  make  such  contract  void  ;  it  only 
provides  that  no  action  shall  be  maintained  upon  it  against  the  guar- 
antor. But  he  is  not  bound  to  take  advantage  of  the  statute  ;  he 
may  elect  to  fulfil  his  verbal  promise  ;  and  if  he  does  so  and  pays  his 
money  in  pursuance  thereof,  the  principal  debtor  will  be  liable  for 
the  amount  as  for  money  paid  at  his  instance  and  request.     The 
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statute  can  have  no  operation  as  between  the  original  debtor  and  the 
guarantor,     Beal  v.  Brown,  13  Allen  114. 

Where  one  summoned  as  trustee  in  a  trustee  process  answered 
that  money  was  due  from  him  to  the  principal  defendant,  but  that 
he  had  verbally  promised  the  defendant  to  pay  to  a  creditor  of  his  a 
debt  of  greater  amount,  it  was  held  that  he  could  not  be  compelled 
to  set  up  the  statute  to  avoid  such  promise,  and  that,  if  he  did  not 
choose  to  do  so,  he  was  not  chargeable  as  trustee.  Cahill  v.  Bigelow, 
18  Pick.  369. 

A  promise,  which  is  within  this  clause  of  the  statute,  cannot  be 
made  effectual  by  estoppel  merely  because  the  promisee,  by  reason  of 
his  reliance  upon  the  promise,  has  been  induced  to  incur  certain 
expenses  which  he  would  not  otherwise  have  incurred.  Briglitman 
V.  Hicks,  108  Mass.  246,  248. 

"  Third.  Upon  an  agreement  made  upon  consideration  of  mar- 
riagey  An  agreement  to  execute  an  ante-nuptial  contract  is  within 
this  clause,  and  if  an  oral  agreement  to  marry  is  a  part  of  the  same 
agreement,  no  action  can  be  maintained  upon  it.  Chase  v.  Fitz,  132 
Mass.  359,  361. 

'•'■  Fourth.  Upon  a  contract  for  the  sale  of  lands,  tenements,  or 
hereditaments,  or  of  any  interest  i7i  or  concerning  them.^^  Several 
questions  have  arisen  in  regard  to  what  constitutes  an  interest  in 
lands.  It  has  been  held  that  neither  a  sale  of  trees  raised  in  a  nur- 
sery and  intended  to  be  transplanted,  nor  a  license  to  enter  upon  the 
land  and  remove  such  trees,  is  within  the  statute.  "Whitmarsh  v. 
Walker,  1  Met.  313.  See  also  Miller  v.  Baker,  1  Met.  27.  So  a  sale 
of  standing  wood  or  timber  to  be  cut  by  the  vendee,  and  a  contract 
to  enter  upon  land,  cut  down  trees,  and  remove  the  bark,  have  been 
held  not  to  be  wathin  the  statute.  Claflin  v.  Carpenter,  4  Met.  580. 
—  Nettleton  v.  Sikes,  8  Met.  34.  —  Short  v.  Woodward,  13  Gray  86. 
So  also  a  sale  of  manure  lying  on  a  farm  where  it  has  been  made  in 
the  course  of  husbandry.     Strong  v.  Doyle,  110  Mass.  92,  93. 

In  general,  a  permanent  right  to  hold  another's  land  for  a  particu- 
lar purpose,  and  to  enter  upon  it  at  all  times  without  his  consent,  is 
an  interest  in  lands  which  can  be  created  only  by  writing.  But  the 
statute  does  not  apply  to  a  license  to  enter  upon  the  land  of  another 
and  do  any  particular  act  or  series  of  acts,  for  such  a  license 
amounts  to  nothing  more  than  an  excuse  for  an  act  which  would 
otherwise  be  a  trespass.  Thus,  a  parol  license  to  erect  a  dam  and 
make  a  canal  and  embankments  upon  another's  land,  extends  only 
to  the  particular  act,  and  does  not  confer  any  authority  to  go  upon 
the  land  to  make  repairs,  &c.     As  to  so  much  of  the  license  as  is 
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unexecuted,  it  is  countermandable,  and  the  transferring  of  the  land 
to  another,  or  even  the  leasing  of  it  without  any  reservation,  would 
of  itself  be  a  countermand  of  the  license.  Yet  it  appears  that  the 
grantee  of  the  land  must  give  a  direct  order  of  countermand  before 
damages  can  be  recovered  for  the  continuance  of  acts  under  the 
license.  Clafliu  v.  Carpenter,  4  Met.  580.  —  Cook  v.  Stearns,  11 
Mass.  533. 

"  Not  only  a  structure,  but  trees,  grass,  stone  in  a  quarry,  and 
other  things  which  are  part  of  the  realty,  may  be  sold  by  oral  agree- 
ment and  removed  by  virtue  of  an  oral  license  ;  but  it  is  well 
established  law  that  before  the  severance  the  owner  may  revoke  the 
sale  and  the  license,  and  no  title  will  have  passed  to  the  purchaser, 
and  he  will  have  no  right  to  go  upon  the  land  and  remove  the  prop- 
erty." "  If  standing  trees  are  sold,  they  become  personal  property 
by  being  cut,  and  the  license  to  go  upon  the  land  and  take  them 
away  becomes  irrevocable  ;  but  before  they  are  cut  the  license  may 
be  revoked,  otherwise  it  would  ex  proprio  vigore  convey  an  interest 
in  land."     Chapman,  C.  J.,  in  Poor  v.  Oakman,  104  Mass.  309,  316. 

An  agreement  to  hire  a  shop  for  a  year  at  a  certain  rent  is  within 
the  statute.     McMullen  v.  Riley,  6  Gray  500. 

An  agreement  by  the  keeper  of  a  boarding-house  to  provide  a  man 
and  his  family  with  board  and  with  certain  specified  rooms,  as  lodg- 
ings^ for  six  months  is  not  within  the  statute.  White  v.  Maynard, 
111  Mass.  250. 

An  agreement  by  a  railroad  corporation  to  release  a  part  of  land 
taken  by  it  under  its  location  is  within  the  statute.  Barnes  v. 
Boston  &  Maine  R.  R.,  130  Mass.  388. 

An  agreement  by  the  owner  of  a  building  to  allow  another  person 
to  use  a  hall  therein  for  dancing  parties  on  the  afternoons  of  four 
holidays  is  a  contract  for  a  license  only  and  is  not  within  the  statute. 
Johnson  v.  Wilkinson,  139  Mass.  3. 

An  oral  agreement  to  waive  or  release  damages,  or  to  take  a  cer- 
tain sum  for  damages  occasioned  by  the  flowing  of  land  or  by  the 
taking  of  land  for  public  purposes,  can  be  enforced  notwithstanding 
the  statute,  as  it  is  simply  a  release  of  a  claim  for  a  sum  of  money, 
the  land  itself  being  taken  under  the  statutes.  Seymour  v.  Carter, 
2  Met.  520.  —  Fitch  v.  Seymour,  9  Met.  462.  —  Fuller  v.  Plymouth, 
15  Pick.  81. 

Though  an  agreement  to  release  a  covenant  of  warranty  annexed 
to  land  is  within  the  statute,  an  implied  promise  by  one  to  pay  to 
another  money  received  for  a  release  of  such  covenant  is  not  within 
the  statute.     Bliss  v.  Thompson,  4  Mass.  488. 
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Equitable  as  well  as  legal  interests  in  land  are  embraced  within 
the  statute,  and  an  agreement  by  a  cestui  que  trust,  who  has  the 
entire  beneficial  interest  in  land,  for  its  sale  and  conveyance  by  the 
trustee,  who  is  seised  of  a  legal  title  only,  will  not  be  valid  unless  it 
is  in  writing.     Richards  v.  Richards,  9  Gray  313. 

A  mortgagor's  equity  of  redemption  is  also  an  interest  in  lands, 
which  cannot  be  relinquished  or  transferred  by  parol.  Pomeroy  v. 
Winship,  12  Mass.  514.  —  Scott  v.  McFarland,  13  Mass.  309. 

A  promise  by  a  mortgagee  to  his  mortgagor,  that  the  latter  may 
remain  in  possession  of  the  mortgaged  premises,  is  within  the  stat- 
ute, and  the  mortgagee  may  enter  and  take  possession  notwithstand- 
ing his  promise.     Colman  v.  Packard,  16  Mass.  39. 

An  agreement,  entered  into  on  receipt  of  an  absolute  conveyance 
of  land,  to  make  a  defeasance  to  operate  as  a  mortgage,  is  within 
the  statute.     Boyd  v.  Stone,  11  Mass.  342. 

A  promise  by  one  person  to  make  a  will  of  all  his  property,  real 
and  personal,  to  another,  has  been  held  to  be  a  "  contract  for  the 
sale  of  lands  "  within  this  clause  of  the  statute.  Gould  v.  Mansfield, 
103  Mass.  408.  But  a  promise  to  leave  a  legacy  of  a  certain  amount 
of  money  is  not  within  the  statute.  Wellington  v,  Apthorp,  145 
Mass.  69^,  73. 

A  promise  by  a  purchaser  of  land  to  indemnify  the  vendor  against 
any  claim  which  should  be  enforced  against  him  respecting  certain 
partition  walls  standing  upon  the  premises,  has  been  held  not  to  be 
within  the  statute.     Weld  v.  Nichols,  17  Pick.  538. 

A  promise  to  pay  an  existing  debt,  though  the  debt  was  originally 
contracted  for  lands,  is  not  within  the  statute.  Dillingham  v. 
Runnels,  4  Mass.  400.     See  also  Peabody  v.  Rice,  113  Mass.  31,  33. 

So  also  a  promise  to  repay  to  a  person  money  to  be  advanced  by 
him  for  the  purpose  of  making  a  purchase  of  real  estate  on  the  joint 
account  of  the  promisor  and  the  promisee,  is  not,  at  least  after  the 
money  has  been  in  fact  advanced,  within  the  statute.  Wetherbee  v. 
Potter,  99  Mass.  354,  360.  See  also  Parsons  v.  Phelan,  134  Mass. 
109. 

It  has  been  held  in  a  recent  English  case  that  it  is  not  necessary, 
in  order  to  bring  a  contract  within  the  statute,  that  either  party 
should  have  any  interest  in  the  lands  to  which  it  relates,  —  thus  a 
contract  by  A.  to  obtain  for  B.  a  lease  of  certain  real  estate  was  held 
to  be  within  the  statute,  although  A.  had  no  interest  in  the  estate. 
Horsey  v.  Graham,  L.  R.  5  C.  P.  9. 

Several  of  the  earlier  cases  have  held  in  general  terms  that, 
though  one  of  the  parties  performed  his  part  of  an  oral  contract  for 


PUBLIC  STATUTES,  c.  78,  s.  1.  173 

the  sale  of  lands,  &c.,  he  could  not  compel  the  other  party  to  per- 
form his  part,  as  part  performance  does  not  take  such  an  oral  con- 
tract out  of  the  statute,  even  though  the  fulfilling  party  has  no  other 
remedy.  But  in  all  the  cases  in  which  part  performance  was  thus 
held  not  to  take  the  contract  out  of  the  statute,  the  part  remaining 
to  be  performed  was  the  conveyance  of  an  interest  in  lands,  and  not 
the  payment  of  a  pecuniary  consideration. 

For  instance,  in  Sherburne  v.  Fuller,  5  Mass.  133,  it  was  held 
that,  when  a  deed  of  land  is  made  and  delivered  to  a  party  on  his 
oral  promise  to  return  it  if  certain  acts  are  not  done,  otherwise  the 
property  to  continue  his,  such  promise  could  not  be  enforced,  as 
the  title  to  the  lands  was  to  be  changed  by  the  performance  of  the 
promise. 

In  Kidder  v.  Hunt,  1  Pick.  328,  the  owner  of  an  estate  verbally 
agreed  to  lease  it  for  a  term  of  years  to  one  who  on  his  part  agreed 
to  pay  a  certain  rent  and  to  make  certain  alterations  ;  and  it  was 
held  that,  even  after  the  making  of  the  alterations,  the  tenant  could 
not  recover  damages  from  the  owner  of  the  estate  for  ejecting  him 
before  the  expiration  of  the  term  agreed  upon. 

In  Griswold  v.  Messenger,  6  Pick.  517,  evidence  was  offered  to 
prove  that  the  grantee  of  a  parcel  of  real  estate  had  verbally,  at  the 
time  of  the  conveyance  to  him,  and  in  consideration  of  such  convey- 
ance, promised  to  convey  the  estate  to  a  third  party,  and  it  was  held 
that  such  evidence  was  inadmissible.  See,  as  to  this  case,  Basford 
V.  Pearson,  9  Allen  387,  390. 

In  Thompson  v.  Gould,  20  Pick.  134,  under  an  oral  agreement  for 
the  sale  of  a  house  and  land,  the  purchaser  had  paid  the  purchase 
money,  but  no  conveyance  had  been  made,  when  the  house  was 
burnt,  and  it  was  held  that  the  loss  fell  upon  the  original  owner  be- 
cause the  property  continued  his,  and  his  oral  promise  to  convey 
could  not  be  enforced. 

In  Adams  v.  Townsend,  1  Met.  483,  there  was  an  oral  agreement 
for  the  exchange  of  lands,  and,  thougli  one  of  the  parties  had  con- 
veyed, it  was  held  that  the  statute  prevented  him  from  compell- 
ing a  conveyance  by  the  other  party. 

In  Townsend  v.  Townsend,  6  Met.  319,  the  grantee  of  real  estate 
had  orally  promised  the  grantor,  as  part  of  the  consideration,  to 
give  him  back  a  life  lease,  and  it  was  held  that  such  promise  could 
not  be  enforced. 

See  also  Jacobs  v.  Peterborough  &  Shirley  R.  R.,  8  Gush.  223,  and 
Parker  v.  Barker,  2  Met.  423. 

In  the  recent  English  case  of  Williams  v.  Evans,  L.  R.  19  Eq.  547, 
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it  was  held  that  where  a  landlord  had  made  a  verbal  agreement  with 
his  tenant  for  a  new  lease,  and  the  tenant  by  reason  of  such  agree- 
ment had,  with  the  landlord's  knowledge  and  approval,  expended 
money  in  alterations  and  repairs  of  the  premises,  such  acts  of  the 
tenant  constituted  a  part  performance  of  the  verbal  agreement,  and 
took  it  out  of  the  statute,  and  gave  the  tenant  a  right  to  maintain 
a  bill  in  equity  for  its  specific  performance.  In  this  case  it  was 
said,  also,  that  if  A.  agrees  to  lease  to  B.,  and  B.  enters  into  posses- 
sion on  the  faith  of  that  agreement,  such  entry  alone  will  take  the 
case  out  of  the  statute. 

And  in  Massachusetts  the  fact  that  the  purchaser  has  been  let  into 
possession  of  the  premises  has  been  held  to  be  a  sufficient  reason  for 
decreeing  the  specific  performance  of  an  oral  agreement  for  the  sale 
of  lands,  unless  such  possession  was  accompanied  with  or  followed  by 
such  a  change  in  the  position  of  the  purchaser  as  to  subject  him  to 
loss,  for  which  he  cannot  otherwise  have  adequate  compensation  or 
redress.  Glass  v.  Hulbert,  102  Mass.  24,  32,  33.  —  Burns  v.  Dag- 
gett, 141  Mass.  368. 

"  The  part  performance  which  takes  an  oral  agreement  out  of  the 
operation  of  the  statute  is  the  doing  of  such  things  under  and  in 
reliance  upon  the  agreement,  by  the  party  who  seeks  to  enforce  it, 
that  it  would  be  a  fraud  in  the  other  party  to  deny  the  validity  of 
the  agreement.  If  the  party  who  resists  the  enforcement  of  the 
contract  chooses  not  to  stand  on  what  he  has  done  under  and  in 
pursuance  of  it,  the  other  party  cannot  be  aided  by  it."  Soule,  J,, 
in  Barnes  v.  Boston  &  Maine  R.  R.,  130  Mass.  388,  390. 

Where  A.  agreed  with  B.  that,  if  the  latter  would  purchase  certain 
land  and  erect  a  building  upon  it,  he  (A.)  would  hire  the  same  for  a 
term  of  years,  and  B.  bought  the  land  and  erected  the  building,  it 
was  held  that  the  agreement  to  take  the  lease  could  not  be  enforced 
against  A.     Bacon  v.  Parker,  137  Mass.  309. 

As  to  the  part  performance  which  will  take  a  case  out  of  the 
statute,  see  also  Burns  v.  Daggett,  141  Mass.  368,  373. 

When  land  or  any  interest  in  land  has  been  actually  con- 
veyed or  transferred  under  a  verbal  agreement,  and  the  part  of 
tlie  contract  remaining  to  be  performed  is  only  the  payment  of  a 
pecuniary  consideration,  the  part  performance  takes  the  contract 
out  of  the  statute,  and  the  payment  can  be  enforced,  notwithstanding 
that  the  contract  was  verbal.  Wetherbee  v.  Potter,  99  Mass.  354, 
362.  —  Pomeroy  v.  Winship,  12  Mass.  514.  —  Davenport  v.  Mason, 
15  Mass.  85. —Wilkinson  v.  Scott,  17  Mass.  249.  —  Brackett  v. 
Evans,  1  Gush.  79.— Preble  v.  Baldwin,  6    Cush.  549. —Page  v. 
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Monks,  5  Gray  492.  —  Nutting  v.  Dickinson,  8  Allen  540. —  Basford 
V.  Pearson,  9  Allen  387.  — Parker  v.  Coburn,  10  Allen  82.  —  Trow- 
bridge V.  Wetherbee,  11  Allen  361.  —  Eastham  v.  Anderson,  119 
Mass.  526,  531. 

So  also  when  the  part  of  the  contract  remaining  to  be  performed 
was  an  agreement  to  support  the  party  who  had  conveyed  the  land. 
Lyman  v.  Lyman,  133  Mass.  414. 

On  the  same  principle  it  has  been  held  that  a  party  who  actually 
performs  a  promise  which  is  within  the  statute,  has  himself  thereby 
waived  the  benefit  of  the  statute.  Stone  v.  Dennison,  13  Pick.  1.  — 
Trowbridge  v.  Wetherbee,  11  Allen  361.  Hence,  if  a  party  has 
made  advances  in  money  under  an  oral  contract  for  the  purchase  of 
land,  and  the  other  party,  being  in  no  fault,  is  both  able  and  ready 
to  convey,  the  former  cannot  reclaim  his  money  on  the  ground  that 
the  contract  is  void  under  the  statute.  Coughlin  v.  Knowles,  7  Met. 
57.  —  Congdon  v.  Perry,  13  Gray  3. 

So,  if  a  party  has  performed  labor  under  an  oral  contract  by 
which  he  is  to  be  paid  for  such  labor  by  a  conveyance  of  land,  he 
cannot,  if  the  other  party  is  ready  and  willing  to  convey  the  land, 
object  to  receive  such  conveyance  on  the  ground  that  the  contract 
was  within  the  statute,  and  recover  the  value  of  the  labor  on  a 
quantum  meruit.     Riley  v.  Williams,  123  Mass.  506,  509. 

Where  a  party,  after  receiving  the  pecuniary  consideration,  refuses 
to  fulfil  his  parol  contract  for  the  conveyance  of  an  interest  in  lands, 
an  action  against  him  for  money  had  and  received  will  lie  to  recover 
the  money  paid,  the  consideration  on  which  it  was  paid  having 
failed.  Thompson  v.  Gould,  20  Pick.  134.  — Cook  v.  Doggett,  2 
Allen  439. 

But  payment  of  the  whole  of  the  purchase  money  will  not  take  an 
agreement  out  of  the  statute.  Blodgett  v.  Hildreth,  103  ^Mass.  484, 
486.  —  Holmes  v.  Winchester,  135  Mass.  299,  304. 

Upon  a  mutual  verbal  promise  to  convey  lands  in  exchange,  exe- 
cuted by  one  of  the  parties,  if  the  otlier  refuses  to  convey  his  land, 
the  one  who  has  actually  conveyed  may  recover  of  the  other  on  an 
implied  promise  to  pay  the  value  of  the  land  conveyed.  Basford  v. 
Pearson,  9  Allen  387,  overruling  any  implication  to  the  contrary  in 
Griswold  v.  Messenger,  6  Pick.  517. 

So  where  A.  made  an  oral  agreement  with  B.  to  give  him  a  lease 
of  his  (A.'s)  land,  and  B.,  in  consideration  of  such  agreement, 
erected  a  building  on  the  land,  it  was  held  that  upon  A.'s  failure  to 
give  the  lease,  B.  might  recover  from  him  the  cost  of  the  building. 
Parker  v.  Tainter,  123  Mass.  185, 187. 
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So  also  where  one  had  conveyed  lands  to  another  in  consideration 
of  a  verbal  promise  by  the  latter  that  he  would  support  the  grantor 
and  his  family,  and  would  give  him  a  mortgage  back  to  secure  such 
support,  and  the  gi'antee,  after  furnishing  such  support  for  a  time, 
ceased  to  do  so  and  refused  to  give  the  mortgage,  it  was  held  that 
the  grantor  might  recover  from  the  grantee  the  value  of  the  prop- 
erty conveyed,  less  the  value  of  the  support  actually  furnished. 
Dix  V.  Marcy,  116  Mass.  416,  417.  See  also  Peirce  v.  Colcord,  113 
Mass.  372,  375.  —  Root  v.  Burt,  118  Mass.  521,  523. 

In  cases  in  which  a  mistake  has  been  made  in  writing  out  a  deed 
of  real  estate,  the  statute  will  prevent  a  court  of  equity  from  cor- 
recting such  mistake,  when  the  effect  of  the  correction  will  be  to 
enlarge  the  operation  of  the  deed  and  to  make  it  convey  estate,  title, 
or  rights,  which,  as  written,  it  does  not  operate  to  convey  ;  but  the 
statute  will  not  prevent  a  correction,  when  the  only  effect  of  such 
correction  is  to  limit  and  restrict  the  operation  of  the  deed.  Stock- 
bridge  Iron  Co.  V.  Hudson  Iron  Co.,  107  Mass.  290,  321. 

Notwithstanding  the  statute,  it  may  be  shown  by  oral  evidence 
that  a  conveyance  of  real  estate,  which  is  in  terms  absolute,  is  in 
fact  a  mortgage,  and  that  the  grantor  is  entitled  to  a  reconveyance 
upon  payment  of  the  debt  which  the  deed  was  originally  given  to 
secure.  Campbell  v.  Dearborn,  109  Mass.  130,  137,  142,  143.  In 
this  case  it  was  said  that  oral  evidence  was  availed  of  to  establish 
the  equitable  grounds  for  impeaching  and  setting  aside  the  absolute 
deed,  and  not  for  the  purpose  of  setting  up  some  other  or  different 
contract  in  its  place  ;  but  that  proper  grounds  having  been  shown 
for  defeating  the  absolute  deed,  the  equities  between  the  parties 
were  to  be  adjusted  according  to  the  nature  of  the  transaction  and 
the  facts  and  circumstances  of  the  case,  among  which  was  included 
the  real  agreement  made  by  the  parties  at  the  time  of  the  delivery 
of  the  deed. 

"  Fifth.  Upon  an  agreement  that  is  not  to  be  performed  within 
one  year  from  the  making  thereof.'^  To  bring  a  parol  contract 
within  the  statute,  it  must  have  been  stipulated  or  understood  by 
the  parties  that  the  agreement  was  not  to  be  performed  within  a 
year,  and  this  stipulation  or  understanding  must  have  been  absolute 
and  without  condition ;  for  if  the  contract  is  capable  of  being  com- 
pletely performed  within  a  year,  or  is  of  such  a  character  that  by  the 
happening  of  any  contingency  it  may  by  possibility  be  performed 
within  a  year,  it  is  not  within  the  statute.  Peters  v.  Westborough, 
19  Pick.  364.  —  Lyon  v.  King,  11  Met.  411.  —  Somerby  v.  Buntin, 
118  Mass.  280,  286.     If  the  complete  performance  of  the  contract  is 
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dependent  upon  the  life  of  the  parties,  as  in  the  case  of  an  agree- 
ment to  support  a  person  for  a  certain  number  of  years,  or  not  to 
engage  in  a  certain  kind  of  business  after  the  sale  of  one's  interest 
therein,  it  is  not  within  the  statute.  Peters  v.  Westboroiigh,  19  Pick. 
364.  —  Lyon  v.  King,  11  Met.  411.  — Worthy  v.  Jones,  11  Gray 
168.  —  Doyle  v.  Dixon,  97  Mass.  208.  A  license  to  cut  trees  from 
land  at  any  time  within  ten  years  [Kent  v.  Kent,  18  Pick.  569]  ;  a 
contract  to  labor  for  five  years,  or  as  long  as  a  certain  person  shall 
be  agent  of  a  company  [Roberts  v.  Rockbottom  Co.,  7  Met.  46]  ;  an 
agreement  to  hold  his  co-surety  harmless,  made  by  a  surety  on  an 
administrator's  bond  at  the  time  of  signing  such  bond  [Blake  v.  Cole, 
22  Pick.  97]  ;  an  agreement  to  pay  a  sum  of  money  on  the  arrival 
of  a  ship,  or  on  a  party's  marriage,  to  leave  a  sum  of  money  by 
will,  or  to  pay  to  a  party  an  annuity  [Lapbam  v.  Whipple,  8  Met.  59], 
are  all  contracts  which  are  not  within  the  statute.  But  an  agree- 
ment to  employ  an  infant  for  five  years,  and  to  pay  his  father  cer- 
tain sums  semi-annually  for  his  services,  has  been  held  to  be  within 
the  statute.  Hill  v.  Hooper,  1  Gray  131.  See  also  remarks  upon 
this  case  in  Doyle  v.  Dixon,  97  Mass.  208,  212. 

In  the  case  of  an  oral  promise  of  a  mortgagee  of  land,  at  the  time 
of  entering  for  foreclosure,  that  if  he  should  sell  "  the  place  "  he 
would  pay  to  the  mortgagor  whatever  he  should  receive  for  it  beyond 
the  amount  due  on  the  mortgage,  it  was  held  that  the  agreement 
contemplated  a  sale  of  the  land  and  not  merely  of  the  mortgage  title 
therein,  and  that,  since  the  foreclosure  would  not  be  complete  until 
the  expiration  of  three  years,  the  contract  was  within  the  statute. 
Frary  v.  Sterling,  99  Mass.  461. 

An  oral  contract  of  insurance  for  one  year,  including  the  date  of 
the  contract,  is  not  within  the  statute.  Sanborn  v.  Fireman's  Ins. 
Co.,  16  Gray  448,  455. 

An  agreement  to  pay  the  rent  of  a  house  for  a  year,  to  commence 
at  a  day  future,  is  within  the  statute.  Delano  v.  Montague,  4  Cush. 
42. 

The  statute  applies  to  a  mere  promise  by  one  to  pay  money,  as 
well  as  to  a  mutual  agreement  where  each  party  stipulates  to  do 
something.     Cabot  v.  Haskins,  3  Pick  83. 

An  agreement,  which  according  to  its  terms  cannot  be  performed 
within  a  year,  will  not  be  taken  out  of  the  operation  of  the  statute 
by  the  fact  that  the  consideration  for  such  agreement  has  been  fully 
paid  or  executed  by  the  other  party  at  the  time  when  the  agreement 
was  made.  Marcy  v.  Marcy,  9  Allen  8. — Frary  v.  Sterling,  99  Mass. 
461,  462. 
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"  Unless  the  promise,  co7itract,  or  agreement,  upon  ivliich  such  action 
is  brought,  or  some  memorandum  or  note  thereof,  is  in  writing."  The 
memorandum  required  by  the  statute  must  express  with  reasonable 
certainty,  either  by  its  own  terms,  or  by  reference  to  some  other 
instrument  from  which  it  can  be  ascertained  with  like  reasonable 
certainty,  the  substance  of  the  contract,  i.  e.,  all  the  conditions  and 
essential  portions  of  the  bargain.  Boardman  v.  Spooner,  13  Allen 
353.— Morton  v.  Dean,  13  Met.  385.—  Gill  v.  Bicknell,  2  Cush.  355. 
—  Fessenden  v.  Mussey,  11  Cush.  127.  —  Gowen  v.  Klous,  101  Mass. 
449.  —  Coddington  v.  Goddard,  16  Gray  436,  442.  —  Waterman  v. 
Meigs,  4  Cush.  497.  —  Gardner  v.  Hazleton,  121  Mass.  494.  —  Lin- 
coln V.  Erie  Preserving  Co.,  132  Mass.  129.  —  May  v.  Ward,  134 
Mass.  127.  —  Hastings  v.  Weber,  142  Mass.  232.  —Elliot  v.  Barrett, 
144  Mass.  256. 

The  memorandum  must  purport  to  give  all  the  terms  of  the  con- 
tract ;  consequently  where  the  memorandum  of  a  sale  contained  a 
clause  to  the  effect  that  "the  vendor  shall  in  all  respects  fulfil  the 
conditions  of  sale,"  but  there  was  only  oral  evidence  as  to  what  those 
conditions  were,  it  was  held  to  be  insufficient.  Riley  v.  Farnsworth, 
116  ]\Iass.  223,  226.  So  also  where  it  gave  the  price,  and  added, 
"  mortgage  to  remain  at  five  per  cent  for  five  years,"  but  did  not  fix 
the  amount  of  such  mortgage.     Grace  v.  Denison,  114  Mass.  16. 

The  memorandum  must  show  who  are  the  contracting  parties. 
Sanborn  v.  Flagler,  9  Allen  474.  See  also  Sale  v.  Lambert,  Law 
Rep.  18  Eq.  1.  —  Potter  v.  Duffield,  Law  Rep.  18  Eq.  4.  "  But  it  is 
sufficient  if  this  appears  by  description  instead  of  by  name ;  and  if 
the  promisor  or  promisee  is  described,  instead  of  named,  parol  evi- 
dence is  admissible  to  apply  the  description  and  identify  the  person 
who  is  meant  by  it."  Morton,  C.  J.,  in  Jones  v.  Dow,  142  Mass.  130, 
140. 

In  the  memorandum  "  the  price  may  be  stated  in  any  words  or 
figures  which  clearly  indicate,  as  applied  to  the  subject,  what  that 
price  is.  If  the  figures  and  letters  used  in  the  memorandum  do  in 
fact,  and  in  the  light  of  a  prevailing  usage,  afford  this  information, 
the  memorandum  is  sufficient."  Gray,  J.,  in  Gowen  v.  Klous,  101 
Mass.  449,  454. 

Slight  uncertainties  as  to  price,  as  the  omission  to  specify  the  cost 
of  a  deed,  or  slight  additions  of  interest,  do  not  invalidate  the  memo- 
randum. Atwood  V.  Cobb,  16  Pick.  227.  So  the  price  may  be  only 
implied.     Bird  v.  Richardson,  8  Pick.  252. 

If  the  memorandum  fails  to  fix  the  time  of  fulfilment,  a  reasonable 
time  is  understood.     Atwood  v.  Cobb,  16  Pick.  227. 
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A  bill  of  parcels  of  the  usual  form  is  sufficient,  though  it  does  not 
state  when  the  articles  are  to  be  delivered  or  paid  for.  Hawkins  v 
Chace,  19  Pick.  505. 

The  memorandum,  either  by  itself,  or  in  connection  with  some 
other  writing,  contemporaneous  with  it  or  referred  to  in  it,  must 
describe  or  identify  the  subject  of  the  contract ;  if  it  relates  to  an 
interest  in  lands,  it  must  show  what  that  interest  is,  as  whether  it 
relates  to  an  estate  in  fee,  for  life,  or  for  years.  Far  well  v.  Mather, 
10  Allen  322. 

A  written  agreement  to  convey  '•  a  house  and  lot  of  land  on  Amity 
Street,  Lynn,  Mass.,"  is  sufficiently  accurate  as  referring  to  the 
promisor's  own  house  and  lot,  and  oral  evidence  is  admissible  to  ap- 
ply the  description  and  ascertain  which  lot  belongs  to  the  promisor. 
Hurley  v.  Brown,  98  Mass.  545.  But  where  a  party  owned  two 
estates  on  the  street  named  in  the  agreement,  it  was  held  that  the 
agreement,  which  specified  only  "  estate  on  Congress  Street  owned 
by  "  the  promisor,  was  not  sufficient.  Doherty  v.  Hill,  144  Mass. 
465,  467. 

An  agreement  to  convey  "  a  house  on  Church  Street "  has  been 
held  to  be  sufficient,  although  the  agreement  was  dated  at "  Boston," 
and  the  "  Church  Street "  referred  to  was  in  Somerville.  Mead  v. 
Parker,  115  Mass.  413.  See  also  Scanlan  v.  Geddes,  112  Mass- 
15,  17. 

But  a  written  agreement  to  convey  "  a  piece  of  land,"  "  said  land 
being  in  West  Springfield,"  has  been  held  not  to  be  sufficient,  the 
alleged  contract  being  for  the  sale  of  a  portion  of  a  larger  tract 
owned  by  the  vendor.     Whelan  v.  Sullivan,  102  Mass.  204. 

So  also  a  written  agreement  to  convey  certain  land  described 
siinply  as  "  lots  No.  1  and  2,"  without  reference  to  any  plan  or 
writing  by  which  such  lots  could  be  identified.  Clark  v.  Cliamberlin, 
112  Mass.  19. 

For  other  cases  in  which  the  question  was  as  to  the  sufficiency  of 
the  description  of  the  premises  sold,  see  Gowen  v.  Klous,  101  Mass. 
449,  453.  —  Slater  v.  Smith,  117  Mass.  96,  98.  —  Lynes  v.  Hayden, 
119  Mass.  482.  —  Sherer  v.  Trowbridge,  135  Mass.  500,  502. 

Documents  and  letters,  tliough  all  written  subsequently  to  the 
bargain,  may  be  coupled  together  to  show  a  sufficient  memorandum, 
if  it  appears  that  they  all  had  relation  to  the  contract.  Lcrned  v. 
Wannemacher,  9  Allen  412.  —  Johnson  v.  Trinity  Church,  11  Allen 
123. —Doherty  v.  Hill,  144  Mass.  465,  468.  The  connection  be- 
tween them,  however,  cannot  be  proved  by  oral  evidence.  Board- 
man  V.  Spooner,  13  Allen  353. 
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It  would  seem  that  the  memoi-andum  of  a  contract,  previously 
made,  need  not  have  been  written  for  the  purpose  of  binding  the 
contract,  nor  be  addressed  by  one  to  the  other  of  the  two  parties 
concerned.  Howe  v.  Dewing,  2  Gray  476.  —  Browne  on  Stat,  of 
Frauds,  s.  354.  But  care  is  to  be  taken  not  to  construe  as  an  agree- 
ment, letters  which  the  parties  intended  only  as  a  preliminary  nego- 
tiation.    Lyman  v.  Robinson,  14  Allen  242. 

A  letter  to  an  attorney,  requesting  him  to  make  out  the  papers 
necessary  to  create  a  trust  in  real  estate  for  the  benefit  of  a  third 
party,  sufficiently  describing  the  contract  for  the  purpose,  and  signed 
by  the  owner  of  the  real  estate,  has,  after  being  accepted  and  acted 
upon  by  the  parties,  been  held  to  be  a  sufficient  memorandum. 
Montague  v.  Hayes,  10  Gray  609,  So  if  the  highest  bidder  at  an 
auction  transfer  in  writing  his  right  to  the  estate  to  a  third  party, 
and  the  seller  writes  his  agreement  to  the  transfer  underneath  with 
his  signature,  it  is  sufficient  to  bind  the  latter.  Howe  v.  Dewing, 
2  Gray  476.  It  seems  that  the  following  memorandum,  written  on 
a  promissory  note, —  "  This  note  is  to  be  given  up  when  I  give  the 
promisee  a  deed  of  the  land  which  I  have  engaged  to  give  him,"  — 
is  sufficient  to  compel  a  conveyance  of  the  land  in  equity.  Little  v. 
Pearson,  7  Pick.  301. 

The  record  of  a  vote  of  a  corporation,  signed  by  its  clerk,  and 
stating  the  terms  of  a  contract  of  such  corporation  with  a  third 
party,  will  be  a  memorandum  of  such  contract  sufficient  to  bind 
the  corporation.  Chase  v.  Lowell,  7  Gray  33,  35.  —  Tufts  v.  Ply- 
mouth Gold  Mining  Co.,  14  Allen  407,  412. — Johnson  v.  Trinity 
Church  Society,  11  Allen  123,  126. 

If  duplicate  memoranda  are  made  out,  one  signed  by  the  vendor 
and  the  other  by  the  vendee,  and  something  in  regard  to  the  manner 
of  delivery  is  subsequently  added  to  that  signed  by  the  vendor,  the 
vendee  will,  nevertheless,  be  held  by  the  original  agreement.  Lerned 
V.  Wannemacher,  9  Allen  412.  See  also  Rhoades  v.  Castner,  12 
Allen  130. 

A  warranty  or  description  contained  in  the  oral  bargain,  but  not 
in  the  bill  of  sale,  has  no  effect.     Lamb  v.  Crafts,  12  Met.  353. 

If  the  written  memorandum  makes  no  provision  for  credit,  cash 
payment  is  implied,  and  parol  evidence  that  credit  was  to  be  allowed 
is  inadmissible.     R\  an  v.  Hall,  13  Met.  520. 

Though  no  verbal  agreement  between  the  parties  to  a  written 
contract,  whether  made  before  or  at  the  time  cf  the  execution  of 
such  contract,  is  admissible  to  vary  its  terms,  a  similar  rule  does 
not  apply  to  a  subsequent  oral  agreement  made  on  a  new  and  valu- 
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able  consideration.  Such  subsequent  agreement  may  enlarge  the 
time  of  performance,  or  may  vary  any  other  terms  of  the  contract, 
or  may  waive  and  discharge  it  altogether ;  and  where  a  written 
contract  has  thus  been  varied  by  parol,  an  action  may  be  brought  on 
the  original  contract,  and  the  defendant,  or  the  plaintiff  in  answer 
to  the  defence,  may  prove  that  he  has  performed  the  conti-act 
according  to  an  oral  agreement  for  a  substituted  performance,  or 
that,  being  ready,  he  was  not  allowed  to  do  so.  Cummings  v.  Arnold, 
3  Met.  486.  —  Munroe  v.  Perkins,  9  Pick.  298.  —  Stearns  v.  Hall, 
9  Gush.  31.  —  Whittier  v.  Dana,  10  Allen  326. 

As  to  the  cases  in  which  oral  evidence  has  been  held  to  be  admis- 
sible to  prove  a  "  collateral  separate  agreement,"  see  Graffam  v. 
Pierce,  143  Mass.  386,  388. 

And  oral  evidence  has  been  admitted  to  show,  from  the  circum- 
stances under  which  Ihe  written  contract  was  made,  that  certain 
words  in  the  writing  were  used  in  an  unusual  and  inaccurate  sense. 
Adams  v.  Morgan,  150  Mass.  143,  148. 

"  Signed  by  the  party  to  be  charged  thereivith,  or  by  some  person 
thereunto  by  him  laivfully  authorized^  To  constitute  a  signing 
within  the  statute,  it  is  not  necessary  that  the  signatures  should  be 
placed  at  the  bottom  of  the  instrument,  but  it  is  suffi(^nt  if  the 
party  to  be  charged  has  inserted  his  name  in  any  part  of  the  paper. 
Penniman  v.  Hartshorn,  13  Mass.  87.  —  Hawkins  v.  Chace,  19  Pick. 
605.  —  Cabot  v.  Haskins,  3  Pick.  83.  —Old  Col.  R.  R.  Co.  v.  Evans, 
6  Gray  25. 

The  initials  only  of  the  party  are  sufficient.  Sanborn  v.  Flagler, 
9  Allen  474.  —  Hunter  v.  Giddings,  97  Mass.  41. 

The  signature  may  be  made  by  an  agent,  even  though  he  writes 
his  own  name  instead  of  that  of  his  principal,  and  though  no  intima- 
tion of  his  agency  appears  on  the  memorandum,  if  it  was  his  inten- 
tion that  his  principal  should  be  bound.  Williams  v.  Bacon,  2  Gray 
387.  —  Huntington  v.  Knox,  7  Cush.  371.  —  Lerned  v.  Johns,  9  Allen 
419  The  signing  by  the  agent  may  be  after,  as  well  as  at  the  time 
of  the  sale.  Sanborn  v.  Chamberlin,  101  Mass.  409,  416. —Lerned 
V.  Wannemacher,  9  Allen  416.  The  authority  of  the  agent  may  be 
proved  by  parol  evidence.  Hawkins  v.  Chace,  19  Pick.  502,  505.  — 
Shaw  V.  Nudd,  8  Pick.  9,  12.  —  Coddington  v.  Goddard,  16  Gray  436, 
444.  —  Ulen  v.  Kittredge,  7  Mass.  233.  A  partner  may  sign  his 
own  name  for  the  firm.     Sanborn  v.  Flagler,  9  Allen  474. 

A  memorandum  signed  by  one  of  the  parties  to  a  mutual  contract, 
to  which  the  other  agrees  orally,  holds  good  against  the  former 
(Penniman  v.  Hartshorn,  13  Mass.  87.  —  Cabot  v.  Haskins,  3  Pick. 
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83.  —  Old  Col.  R.  R.  V.  Evans,  6  Gray  25.  — Dresel  v,  Jordan,  104 
Mass.  407,  412.  —  Slater  v.  Smith,  117  Mass.  96,  98),  though  it  does 
not  bind  the  latter.     Tisdale  v.  Harris,  20  Pick.  9. 

The  production  of  a  bill  of  sale  of  goods  with  the  purchaser's 
name  stamped  thereon,  but  without  any  evidence  showing  under 
what  circumstances  it  was  stamped,  is  not  sufficient  evidence  of  a 
signing  by  the  purchaser.     Boardman  v.  Spooner,  13  Allen  353. 

An  auctioneer  being  the  agent  of  both  parties,  his  signature  to  a 
memorandum  will  bind  both  so  as  to  satisfy  the  statute.  Penniman 
V.  Hartshorn,  13  Mass.  87.  — Davis  v.  Rowell,  2  Pick.  64.  This 
rule  applies  to  a  sale  of  land  as  well  as  to  a  sale  of  chattels.  Mor- 
ton V.  Dean,  13  Met.  385.  —  Gill  v.  Bicknell,  2  Gush.  355.  If,  how- 
ever, the  auctioneer  is  himself  one  of  the  parties,  or  acts  as  the 
representative  of  one,  in  the  character  of  guardian,  executor,  or 
trustee,  his  memorandum  will  not  bind  the  other.  Bent  v.  Cobb, 
9  Gray  397.     See  also  Shaw  v.  Finney,  13  Met.  453. 

It  is  not  necessary  that  a  broker,  who  acts  for  both  parties,  should 
sign  his  own  name  at  all ;  it  will  be  sufficient  if  he  inserts  the  names 
of  his  principals  in  the  memorandum.  Coddingtou  v.  Goddard,  16 
Gray  436,  443. 

The  sh*iff's  return  upon  an  execution,  that  he  has  under  it  sold 
an  equity  of  redemption  in  certain  real  estate  at  auction  to  a  certain 
person,  is  a  sufficient  memorandum  to  bind  the  purchaser.  Sanborn 
V.  Chamberlin,  101  Mass.  409,  416. 

It  seems  that  a  telegram^  sent  by  the  party  to  be  charged,  consti- 
tutes a  sufficient  memorandum  signed  by  him  to  satisfy  the  statute. 
Godwin  V.  Francis,  L.  R.  5  C.  P.  295,  301. 

Contracts  in  Part  within  the  Statute. 

If  a  part  of  an  agreement  cannot  be  enforced,  being  within  the 
statute,  but  another  part  would  by  itself  be  valid,  such  part  will  avail 
pro  tanto,  provided  that  the  sound  can  be  separated  from  tlie  un- 
sound, and  can  be  enforced  without  doing  injustice  on  account  of 
being  a  part  performance.  Rand  v.  Mather,  11  Gush.  1,  overruling 
in  part  Loomis  v.  Newhall,  15  Pick.  159.  See  also  Allen  v.  Leonard, 
16  Gray  202,  203.  —  Friend  v.  Pettingill,  116  Mass.  515,  517.  If, 
however,  the  valid  part  of  the  contract  is  so  dependent  upon  the 
other  portion  that  the  advantage  accruing  from  it  arises  from  the 
enforcement  of  the  void  portion,  tlie  w^hole  fails ;  for  instance,  where 
a  contract  comprised  the  sale  of  coal  and  the  payment  of  the  cost  of 
transportation,  the  former  part  being  void  under  the  statute,  tlie 
latter  portion  could  not  be  enforced,  as  it  was  dependent  upon  and 
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useless  without  tlie  former.  Irvine  v.  Stone,  6  Cush.  508.  So  where 
one  made  an  oral  agreement  to  hire  a  shop  for  a  year,  and  to  pay 
for  fixtures  to  he  put  in  by  the  landlord,  it  was  held  that  tlie  land- 
lord, after  having  refused  to  give  a  lease,  could  not  maintain  an 
action  for  the  cost  of  the  fixtures.     McMullen  v.  Riley,  6  Gray  500. 

But  where  one  made  an  oral  promise  to  pay  at  a  certain  weekly 
rate  for  past  and  future  board  of  the  child  of  another,  it  was  held 
that  such  contract  was  severable,  and  that,  though  the  promise  to 
pay  for  past  board  was  not  binding,  being  a  promise  to  pay  the  debt 
of  another,  the  promise  to  pay  for  future  board  would  support  an 
action.     Haynes  v.  Nice,  100  Mass.  327,  329. 

If  the  part  to  which  the  statute  applies  has  been  already  executed, 
the  statute  cannot  then  be  pleaded  to  excuse  the  further  perform- 
ance. Thus  where  a  contract  provides  both  for  the  conveyance 
and  the  filling  up  of  low  lands,  the  party  contracting  cannot,  after 
conveying  and  receiving  payment  in  money,  relieve  himself  by  the 
statute  from  filling  the  lands.  Page  v.  Monks,  5  Gray  492.  — Trow- 
bridge V.  Wetherbee,  11  Allen  361.  See  also  cases  cited  on  pages 
172-176. 

Sect.  2.  "  The  consideration  of  such  promise^  contract,  or  agree- 
ment need  not  he  set  forth  or  expressed  in  the  zvriting  signed  hy  the 
party  to  he  charged  therewith,  hut  may  he  proved  hy  any  legal  evi- 
denced    See  Packard  v.  Richardson,  17  Mass.  122. 

The  statute  does  not  render  a  consideration  for  the  promise  any 
the  less  necessary.  Thacher  v.  Dinsmore,  5  Mass.  299.  —  Loomis  v. 
Nevvhall,  15  Pick.  161.  — Stone  v.  Symmes,  18  Pick.  467.  — Curtis 
V.  Brown,  5  Cush.  488.  — Nelson  v.  Boynton,  3  Met.  396.  — Alger  v. 
Scoville,  1  Gray  391.  —  Walker  v.  Penniman,  8  Gray  233.  Though 
the  consideration  may  be  proved  by  parol,  or  a  different  one  from 
that  recited  may  be  shown,  an  independent  agreement  cannot  be 
established  under  such  guise,  or  anything  added  to  or  taken  from 
the  written  provisions  of  the  instrument.  Howe  v.  Walker,  4  Gray 
318. 

Sect.  3.  "  No  promise  for  the  payment  of  a  deht,  made  hy  an  in- 
solvent dehtor  ivho  has  ohtained  his  discharge  from  such  deht  under 
proceedings,''  ^c.  The  following  points  were  decided  before  the  pas- 
sage of  the  statute  requiring  the  promise  to  be  in  writing.  There 
must  be  a  distinct,  unequivocal,  and  subsequent  promise,  in  order  to 
revive  the  liability  of  an  insolvent,  and  any  intention  to  pay  the 
debt,  though  expressed  in  the  strongest  terms,  is  not  sufficient. 
Whether  such  promise  can  be  inferred  from  the  evidence  is  to  be 
determined  by  the  jury.     United  Society  in  Canterbury  v.  Winkley, 
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7  Gray  460.  —  Pratt  v.  Russell,  7  Gush.  462.  Such  promise  cannot 
be  inferred  from  the  mere  fact  that  tlie  insolvent  paid  part  of  a 
promissory  note  to  his  creditor,  and  indorsed  thereon  the  sum  paid 
(Merriam  v.  J3ayley,  1  Gush.  77),  or  that  he  paid  the  interest  as  it 
became  due.  Cambridge  Inst,  for  Savings  v.  Littlefield,  6  Gush.  210. 
A  written  agreement  between  a  debtor  and  creditor  that  the  amount 
of  the  principal  of  a  note  barred  by  a  discharge  shall  be  indorsed  on 
the  note  and  received  by  the  debtor  in  part  payment  of  a  sum  due 
on  a  special  contract,  is  not  such  a  promise  to  pay  such  note.  Kel- 
ley  V.  Pike,  5  Gush.  484.  Proof  of  a  promise  made  before  the  pro- 
ceedings in  insolvency  are  commenced  is  not  competent  for  any 
purpose.  Reed  v.  Frederick,  8  Gray  230.  But  a  promise  made  after 
insolvency  proceedings  are  begun,  though  before  the  discharge  is 
obtained,  will  be  binding.     Lerow  v.  Wilmarth,  7  Allen  463. 

This  section  will  not  operate  to  enable  one  to  maintain  an  action 
to  recover  the  value  of  work  done  by  him  for  another,  with  whom  he 
has  agreed  that  such  work  should  be  done  by  him  in  payment  of  a 
debt  from  which  he  (the  plaintiff)  has  obtained  a  discharge  in  in- 
solvency.     Pierce  v.  Mason,  130  Mass.  14. 

In  order  to  satisfy  this  statute  the  new  promise  must  be  distinct 
and  unequivocal.  Randidge  v.  Lyman,  124  Mass.  361,  364.  —  Elwell 
V.  Gumner,  136  Mass.  102.  —  Bigelow  v.  Norris,  139  Mass.  12. — 
s.  c.  141  Mass.  14.  —  Kenney  v.  Brown,  139  Mass.  345.  —  Dennan  v. 
Gould,  141  Mass.  16. 

Sect.  4.  "  N'o  action  shall  be  brought  to  charge  a  person  upon  or 
by  reason  of  a  represeyitation  or  assurance  made  concerning  the  char- 
acter, conduct,  credit,  ability,  trade,  or  dealings  of  any  other  person 
unless  such  representation  or  assurance  is  made  in  writing  and  signed 
by  the  party  to  be  charged  thereby,  or  by  some  person  thereunto  by 
him  lawfully  authorized.'''' 

This  section  applies  only  to  those  cases  in  which  the  representa- 
tions are  made  with  the  intent  or  purpose  that  the  person  concerning 
whom  they  are  made  may  obtain  credit,  money,  or  goods  thereupon. 
Medbury  v.  Watson,  6  Met.  246,  249.  — Norton  v.  Huxley,  13  Gray 
285,  287.  — Belcher  v.  Gostello,  122  Mass.  189,  190.  — Bates  v. 
Youngerman,  142  Mass.  120,  123.  If  such  intent  exists,  it  is  wholly 
immaterial  that  the  party  making  the  representations  has  some  addi- 
tional or  ulterior  object  or  motive,  such  as  an  advantage  to  himself, 
that  will  result  from  the  credit  acquired  by  the  person  concerning 
whom  the  representations  are  made.  Mann  v.  Blanchard,  2  Allen 
386.  —  Wells  V.  Prince,  15  Gray  562.  —  Kimball  v.  Gomstock,  14 
Gray  508,  510. 
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A  fraudulent  representation  made  concerning  a  corporation,  in 
order  to  induce  a  person  to  give  up  property  to  the  corporation  and 
take  its  notes  in  payment,  is  within  the  statute,  although  the  one 
who  makes  the  representation  is  himself  the  treasurer  of  the  corpo- 
ration.    McKinney  v.  Whiting,  8  Allen  207. 

Though  a  person  who  procures  a  note  to  he  discounted  at  a  bank 
impliedly  warrants  the  genuineness  of  the  signatures  of  the  makers 
and  indorsers,  such  implied  warranty  is  not  within  the  statute. 
Cabot  Bank  v.  Morton,  4  Gray  156. 

Sect.  5.  "  No  contract  for  the  sale  of  (/oods,  wares,  or  tnerchandise, 
for  the  price  of  fifty  dollars  or  more,''  ^c.  This  section  is  copied 
from  the  seventeenth  section  of  the  English  statute  of  frauds.  "  The 
words  '  goods '  and  '  merchandise '  are  both  of  very  large  significa- 
tion. Bona,  as  used  in  the  civil  law,  is  almost  as  extensive  as  per- 
sonal property  itself,  and  in  many  respects  it  has  nearly  as  large  a 
signification  in  the  common  law.  The  word  '  merchandise,'  also, 
including  in  general  objects  of  traffic  and  commerce,  is  broad  enough 
to  include  stocks  or  shares  in  incorporated  companies."  Tisdale  v. 
Harris,  20  Pick.  9. 

Contracts  for  the  sale  of  stocks  in  incorporated  companies  (Board- 
man  V.  Cutter,  128  Mass.  388.  —  Tisdale  v.  Harris,  20  Pick.  9),  and  of 
promissory  notes  (Baldwin  v.  Williams,  3  Met.  365),  have  been  held 
to  be  within  the  statute. 

This  section  applies  only  to  the  contract  between  the  buyer  and 
the  seller,  and  docs  not  affect  the  liability  of  an  agent,  making  the 
purchases,  to  his  principal.     Colt  v.  Clapp,  127  Mass.  476,  480. 

But  a  contract  for  the  sale  of  an  interest  in  an  invention,  before 
the  letters-patent  have  been  issued,  has  been  held  not  to  be  within 
the  statute.     Somerby  v.  Buntin,  118  Mass.  279,  285. 

The  statute  applies  as  well  to  contracts  to  be  executed  at  a  future 
time,  as  to  those  which  are  to  be  executed  immediately.  Waterman 
V.  Meigs,  4  Cush.  497. 

The  statute  applies  to  sales  of  articles  not  existing  at  the  time  of 
the  sale,  if  the  articles  are  such  as  the  vendor  in  the  ordinary  course 
of  his  business  manufactures  or  procures  for  the  general  market. 
Goddard  v.  Binney,  115  Mass.  454.  —  Howling  v.  McKenney,  124 
Mass.  478,  480.  — Mixer  ?;.  Howarth,  21  Pick.  205.     For  instance, 

A.  asked  B.  what  he  would  take  for  candles  ;  B.  said  he  would  take 
twenty  cents  per  pound ;  A.  said  he  would  take  one  hundred  boxes ; 

B.  said  the  candles  were  not  manufactured,  but  that  he  would  manu- 
facture and  deliver  them  in  the  course  of  the  summer,  and  the  con- 
tract was  held  to  be  within  the  statute.     Gardner  v.  Joy,  9  Met.  177. 
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Where,  however,  an  article  is  to  be  manufactured  especially  for 
the  purchaser,  and  upon  his  special  order  and  not  for  the  general 
market,  whether  at  an  agreed  price  or  not,  though  in  common  par- 
lance this  is  called  a  sale,  it  is  not  within  the  statute.  Goddard  v. 
Binnev,  115  Mass.  450,  451.  —  Mixer  v.  Howarth,  21  Pick.  205.  — 
Lamb  v.  Crafts,  12  Met.  353.  But  see  Bacon  v.  Parker,  137  Mass. 
309,  312. 

Where  a  carriage-maker,  having  no  carriages  lined,  contracted  to 
finish  one  in  a  fortnight  for  a  purchaser,  who  selected  the  lining  to 
be  used,  the  contract  was  held  not  to  be  within  the  statute.  Mixer 
V.  Howarth,  21  Pick.  205. 

So  also  an  agreement  to  make  machines  for  a  specified  price,  and 
to  find  materials  therefor,  has  been  held  not  to  be  within  the  statute. 
Spencer  v.  Cone,  1  Met.  283. 

But  a  contract  for  the  delivery  of  a  certain  number  of  feet  of 
wood  has  been  held  to  be  within  the  statute,  although  it  was  stipu- 
lated as  part  of  the  contract  that  the  vendor  should  "  saw  the  logs 
into  planks  of  various  dimensions  under  the  vendee's  direction." 
Clark  V.  Nichols,  107  Mass.  547. 

A  promise  to  accept  and  pay  an  order  for  the  delivery  of  stock  in 
a  corporation,  which  the  drawee  had  agreed  to  deliver  in  payment 
for  certain  goods  sold  to  him,  is  not  within  the  statute,  if  the  goods 
sold  have  been  already  delivered,  as  the  delivery  of  the  goods 
amounts  to  payment  for  the  stock,  and  the  promise  is  simply  one  to 
transfer  stock  already  purchased  and  paid  for ;  otherwise,  however, 
if  the  goods  have  not  been  delivered.  Eastern  R.  R.  v.  Benedict,  10 
Gray  212,  215.  — s.  c.  15  Gray  289,  291. 

"  Shall  be  good  or  valid."  Notwithstanding  these  words  the 
statute  is  not  to  be  deemed  to  render  a  contract  actually  void,  but 
only,  like  the  first  section,  to  affect  the  remedy  upon  the  contract. 
Consequently  it  has  been  held  that,  where  there  had  been  an  oral 
sale  of  goods  and  a  subsequent  acceptance  of  part  of  the  goods  by 
the  purchaser,  the  property  in  the  remainder  of  the  goods  was  to  be 
deemed  to  have  passed  to  the  purchaser  at  the  time  of  the  original 
oral  sale,  and,  those  goods  having  been  destroyed  by  fire  in  the 
interval  between  the  sale  and  the  acceptance,  he,  and  not  the  vendor, 
must  bear  the  loss.  Townsend  v.  Hargraves,  118  Mass.  326,  334. 
On  this  point  see  also  9  Am.  Law  Rev.  434.  —  Atherton  v.  Newhall, 
123  Mass.  141.  —  Norton  v.  Simonds,  124  Mass.  19. 

"  Unless  the  purchaser  accepts  and  receives  part  of  the  goods  so 
sold."  An  acceptance,  and  not  simply  a  delivery  of  the  goods,  must 
be  pi'oved  by  some  clear  and  unequivocal  act  of  the  party  to  be 
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charged ;  the  statute  does  not  require,  however,  that  the  acceptance 
should  be  made  by  the  purchaser  personally,  but  any  duly  authorized 
agent  may  receive  the  property  and  bind  the  principal.  Snow  v. 
Warner,  10  Met.  132. — Denny  v.  Williams,  5  Allen  1.  —  Smith  v. 
Gowdy,  8  Allen  566.  — Howard  v.  Borden,  18  Allen  299.  —Knight 
V.  Mann,  118  Mass.  143.  —  s.  c.  120  Mass.  219.  See  also  UUman  v. 
Barnard,  7  Gray  554. —  Townsend  v.  Hargraves,  118  Mass.  325, 
332. — Atherton  v.  Nevvhall,  123  Mass.  141.  —  Dugan  v.  Nichols, 
125  Mass.  43.  —  Rodgers  v.  Jones,  129  Mass.  420,  422. 

So  long  as  the  vendor  keeps  possession  of  the  goods  in  order  to 
retain  his  lien  for  the  price,  there  can  be  no  acceptance  sufficient  to 
satisfy  the  statute.     Safford  v.  McDonough,  120  Mass.  290. 

Where  goods  have  been  sold  by  sample,  evidence  that  they  came 
to  the  possession  of  the  purchaser,  and  that  they  cori-cs|)onded  w^ith 
the  sample,  is  not  sufficient  to  prove  an  acceptance  within  the  statute. 
Remick  v.  Sandford,  120  Mass.  309,  315. 

A  delivery  of  the  goods  to  a  common  carrier,  designated  by  the 
purchaser  but  not  expressly  authorized  by  him  to  accept  them,  has 
been  held  not  to  satisfy  the  statute.  Johnson  v.  Cuttle,  105  Mass. 
447.  —  Atherton  v.  Newhall,  123  Mass.  141. 

A  delivery  of  coal  on  board  a  vessel,  when  the  purchaser  simply 
gives  orders  that  the  coal  be  shipped  in  a  vessel  that  draws  less 
than  ten  feet,  and  that  freight  shall  not  exceed  a  certain  sum  per 
ton,  does  not  satisfy  the  statute, — at  least  if  the  coal  is  consigned 
to  the  agent  of  the  vendors.  Frostburg  Mining  Co.  v.  N.  E.  Glass 
Co.,  9  Gush.  115. 

As  to  whether  the  receipt  of  a  bill  of  lading  would  be  construed  as 
an  acceptance,  see  Quintard  v.  Bacon,  99  Mass.  185. 

In  a  case  of  a  sale  of  a  steam-engine,  which  was  attached  to  the 
realty,  but  was  to  be  removed  at  a  future  day,  when  the  price  was  to 
be  paid,  it  was  held  that  there  had  been  no  delivery  of  the  engine, 
though  at  the  time  of  the  sale  the  vendor  said  to  the  vendee,  "  Then 
you  consider  the  engine  to  be  yours  as  it  is,"  and  the  vendee  replied, 
«  Yes."     Dole  v.  Stimpson,  21  Pick.  384. 

But  where  growing  cabbages  were  sold,  and  afterwards  the  cab- 
bages, when  ready  for  gathering,  were  counted  by  the  parties,  and  it 
was  agreed  that  the  purchaser  might  take  them  away  at  any  time,  it 
was  held  that  there  had  been  a  sufficient  delivery  and  acceptance  to 
satisfy  the  statute.     Ross  v.  Welch,  11  Gray  235. 

The  acceptance  of  a  bill  of  goods,  which  are  in  a  warehouse  in 
another  state,  with  an  order  on  the  warehouseman  for  their  delivery, 
without  notice  being  given  to  the  warehouseman,  is  not  an  accep- 
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tance  or  receipt  of  the  goods  within  the  statute.  Boardman  v. 
Spooner,  13  Allen  353. 

To  constitute  a  part  delivery  and  acceptance  within  the  statute,  it 
must  be  shown  that  the  goods  delivered  were  delivered  as  part  of 
those  sold ;  a  judgment  against  the  vendee  for  such  goods,  at  a 
different  price  from  that  in  the  original  contract,  is  conclusive  that 
they  were  not  delivered  in  accordance  with  the  contract.  Davis  v. 
Eastman,  1  Allen  422. 

A  part  acceptance  subsequent  to  the  oral  agreement  is  sufficient 
to  take  the  contract  out  of  the  statute.  Where  a  contract  was  made 
for  several  mows  of  hay,  to  be  paid  for  as  each  load  was  delivered, 
the  delivery  and  acceptance  of  three  loads  made  the  contract  for  the 
whole  binding.  Marsh  v.  Hyde,  3  Gray  381.  But  the  delivery  and 
acceptance  of  a  part,  after  the  time  stipulated  for  the  delivery  in 
the  agreement,  will  not  take  the  contract  out  of  the  statute  as  to 
the  remainder ;  if,  however,  at  the  time  of  such  part  delivery  the 
vendee  agrees  to  take  the  remainder,  and  the  vendor  agrees  to 
deliver  them,  this  is  a  new  contract  which  is  taken  out  of  the  stat- 
ute by  the  delivery  then  made.     Damon  v.  Osborn,  1  Pick.  476. 

"  Or  gives  something  in  earnest  to  bind  the  bargain.^'  Money 
deposited  by  the  purchaser  of  goods  with  a  third  person,  to  be  paid 
over  to  the  seller  as  a  forfeiture  in  case  the  purchaser  shall  fail  to 
perform  his  contract,  is  not  given  "  in  earnest "  within  the  meaning 
of  this  section.  Money  is  not  to  be  deemed  as  given  "  in  earnest," 
unless  given  as  part  payment  of  the  price  of  the  goods  sold.  Howe 
V.  Hayward,  108  Mass.  54. 

"  Unless  some  note  or  memorandum  in  writing  of  the  bargain  is 
made  aiid  signed,''^  S^c.     See  notes  to  the  similar  clause  in  section  1. 

Sect.  6.  Our  court  has  held,  upon  a  contract  made  under  a  New 
York  statute  similar  to  ours,  that  the  burden  is  on  the  vendor  to 
prove  that,  at  the  time  of  making  the  contract,  he  was  the  owner  of 
the  stock  he  stipulated  to  transfer ;  and  it  is  not  sufficient  that  he 
owned  the  amount  of  the  stock  which  he  stipulated  to  sell,  if  he  had 
made  previous  contracts  for  the  sale  of  the  same  stock  to  an  amount 
large  enough  to  embrace  all  that  was  then  owned  by  him.  Stebbins 
V.  Leowolf,  3  Cush.  137. 

In  cases  arising  under  this  section  the  court  will  adopt  the  con- 
struction put,  previously  to  its  enactment  here,  by  the  courts  of  the 
state  of  New  York  upon  the  similar  statute  of  that  state.  Pratt  v. 
American  Bell  Telephone  Co.,  141  Mass.  225,  227. 

If  a  party,  who  contracts  to  sell  stock,  has  it  at  the  time  when  he 
makes  the  contract,  he  is  not  bound  to  keep  that  particular  stock 
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until  tlie  time  fixed  for  the  performance  of  his  contract.  Dell  v. 
American  Bell  Telephone  Co.,  141  Mass.  225,  227. 

If  an  agent  makes  a  contract  for  the  purchase  of  stock,  being 
ignorant  that  the  vendor  is  not  the  real  owner,  he  is  not,  upon  dis- 
covering tliat  fact,  bound  to  refuse  to  fulfil  the  agreement  upon  that 
ground,  unless  instructed  to  do  so  by  his  principal.  Durant  v.  Burt, 
98  Mass.  161.  —  Brown  v.  Phelps,  103  Mass.  313. 

A  contract  made  by  a  broker  to  sell  certain  stock  for  another, 
invest  the  proceeds  in  other  stock,  and  finally  to  sell  such  other 
stock,  the  profits  of  such  transactions  to  be  shared  by  the  parties, 
but  any  losses  to  be  borne  by  the  broker  alone,  is  not  within  the 
statute.     Barrett  v.  Hyde,  7  Gray  160. 

See  also  Colt  v.  Clapp,  127  Mass.  476,  480.  — Bullard  v.  Smith, 
139  Mass.  492,  497.  — Frazier  v.  Simmons,  139  Mass.  531,  537.— 
Duchemin  v.  Kendall,  149  Mass.  171,  174. 

"  Shall  be  void.^^  It  has  been  held  that,  notwithstanding  the  use 
of  these  words,  this  section,  like  the  preceding  sections  in  this 
chapter,  only  has  the  effect  of  preventing  the  bringing  of  actions 
upon  the  contracts  to  which  it  relates,  —  and  that,  consequently, 
where  one  had  authorized  a  broker  to  make  in  his  behalf  a  contract 
which  was  within  this  section,  and  the  latter  made  the  contract  and 
paid  money  on  account  thereof,  the  broker  might  maintain  an  action 
against  his  employer  to  recover  back  the  money  so  paid,  such  action 
not  being  brought  directly  upon  the  contract  to  which  this  section 
relates.     Jones  v.  Ames,  135  Mass.  431,  433. 


TITLE    XIV. 

OF  THE   INTERNAL  POLICE   OF   THE    COMMONWEALTH. 

CHAPTER  79. 

OF  THE  STATE  BOARD  OF  HEALTH,  LUNACY,  AND  CHARITY, 

"  Shall  consist  of  nine  persons.^'  A  woman  may  be  appointed  on 
this  board.     Opinion  of  Justices,  136  Mass.  578,  579. 

Section  9.  No  new  mittimus  is  required  for  a  transfer  under  this 
section.     Adams  v.  Ipswich,  116  Mass.  570,  572. 
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CHAPTER   80. 

OF   THE   PRESERVATION   OF   THE   PUBLIC    HEALTH. 
TOWN    AND    CITY   BOARDS   OF    HEALTH. 

As  to  the  liability  of  towns  and  cities  for  the  acts  of  their  boards 
of  health,  see  Spring  v.  Hyde  Park,  137  Mass.  554,  555. 

Section  4.  '■^  Mai/ constitute  .  .  .  a  joint  or  separate  committee  of 
their  body  a  hoard  of  health^  See  Taunton  v.  Taylor,  116  Mass. 
254,  259. 

Sect.  15.  As  to  the  purpose  and  effect  of  this  section,  see  Com- 
monwealth V.  Swasey,  133  Mass.  538,  540. 

Sect.  16.  "  An  agent  appointed  to  make  sanitary  inspections  may 
make  complaint,^''  ^c.  See  Commonwealth  v.  Alden,  143  Mass. 
113,  117. 

NUISANCES,    CONTAGION,    ETC. 

The  statute  provisions  relative  to  nuisances  have  not  repealed  the 
remedy  by  indictment  at  common  law.  Commonwealth  v.  Rumford 
Chemical  Works,  16  Gray  231. 

Unless  express  authority  therefor  is  given,  the  land  of  one  person 
cannot  be  occupied,  as  by  a  dam,  for  the  purpose  of  abating  a  dan- 
gerous nuisance  on  the  land  of  another.  Cavanagh  v.  Boston,  139 
Mass.  426,  433. 

As  to  the  importance  of  conforming  strictly  to  these  statute  pro- 
visions, see  Brown  v.  Murdock,  140  Mass.  314,  321. 

Sect.  18.  "  The  hoard  of  health  of  a  toivn  shall  make  such  regu- 
lations" cj-c.  As  to  the  nature  of  the  regulations  which  the  board 
may  make,  see  Sawyer  v.  State  Board  of  Health,  125  Mass.  182, 194, 
196.  —  Train  v.  Boston  Disinfecting  Co.,  144  Mass.  523,  526. 

In  matters  which  come  within  the  provisions  of  section  84  of  this 
chapter,  the  proceedings  must  conform  to  the  requirements  of  that 
and  the  following  sections.  Commonwealth  v.  Young,  135  Mass. 
526,  529. 

Sect.  21.  An  order  under  this  section  is  valid  without  previous 
notice  to  parties  interested  and  opportunity  for  them  to  appear  and 
be  heard.     Salem  v.  Eastern  R.  R.,  98  Mass.  431,  442. 

An  order  requiring  certain  things  to  be  done  in  order  to  remove  a 
nuisance,  is  not  valid  under  this  section.  Watuppa  Reservoir  v. 
Mackenzie,  132  Mass.  71,  74.  But  an  order  to  abate  a  nuisance  is 
not  rendered  invalid  by  the  addition  of  words  setting  forth  what 
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shall  be  done  for  that  purpose.  Commonwealth  v.  Alden,  143  Mass. 
113,  117. 

As  to  the  proper  form  of  an  order  under  this  section,  see  Salem  v. 
Eastern  R.  R.,  98  Mass.  431,  444. 

Sect,  22.  "  Served  hy  any  'person  competent  to  nerve  a  notice  in  a 
civil  suity     See  Commonwealth  v.  Alden,  143  Mass.  113,  117. 

Sect.  23.  "  The  board  may  cause  the  nuisance  .  .  .  to  be  re- 
moved.^' As  to  the  powers  of  the  board  under  this  provision,  see 
Salem  v.  Eastern  R.  R.,  98  Mass.  431,  445.  —  Cambridge  v.  Munroe, 
126  Mass.  496,  501. 

^^AU  expenses  incurred  thereby  shall  be  paid  by  the  owner,"  ^"c. 
An  action  to  recover  the  money  paid  for  such  expenses  is  properly 
to  be  brought  in  the  name  of  the  city  or  town,  and  not  in  that  of  the 
board  of  health.     Salem  v.  Eastern  R.  R.,  98  Mass.  431,  442. 

The  defendant  in  such  action,  if  he  had  no  opportunity  to  be 
heard  before  the  board  of  health,  is  not  concluded  by  its  findings 
and  adjudications  as  to  the  existence  and  alleged  cause  of  the  nui- 
sance and  as  to  his  duty  to  remove  it.  Salem  v.  Eastern  R.  R.,  98 
Mass.  431,  446. 

Sects.  28-35.  As  to  the  course  of  proceedings  under  these 
sections,  see  Grace  v.  Newton  Board  of  Health,  135  Mass.  400. 

Sect.  32.  Action  taken  under  this  section,  without  the  notice  and 
hearing  required  by  the  preceding  sections,  is  invalid.  Watuppa 
Reservoir  v.  Mackenzie,  132  Mass.  71,  74. 

Sect.  40.  "  Otherwise  at  the  charge  of  the  town  to  which  he  be- 
longs." Notice  must  be  given  to  such  town  before  a  suit  can  be 
commenced  against  it  to  enforce  this  liability.  Springfield  v. 
Worcester,  2  Cush.  52,  59. 

Sect.  41.  As  to  the  powers  of  a  board  of  health  under  this  sec- 
tion, see  Spring  v.  Hyde  Park,  137  Mass.  554,  557.  —  Brown  v. 
Murdock,  140  Mass.  314,  321. 

QUARANTIXE. 

Sect.  67.  See  Train  v.  Boston  Disinfectins:  Co.,  144  Mass.  523, 
532,  533. 

Sect.  69.  See  Provincetown  v.  Smith,  120  Mass.  96.  —  Train  v. 
Boston  Disinfecting  Co.,  144  Mass.  523,  532. 

HOSPITALS    AND    DANGEROUS    DISEASES. 

Sect.  75.  "  In  which  case  the  house  or  place  ivhere  he  remains 
shall  be  considered  a  hospital."  As  to  the  effect  of  this  provision, 
see  Spring  v.  Hyde  Park,  137  Mass.  554,  557. 
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Sect.  80.     See  Train  v.  Boston  Disinfecting  Co.,  144  Mass.  523, 
532. 
Sect.  81.     See  Commonwealth  v.  Fahej,  5  Cush.  408. 

OFFENSIVE    TRADES. 

Sect.  84.  See  Belcher  v.  Farrar,  8  Allen  325.  —  Winthrop  v. 
Farrar,  11  Allen  398. 

As  to  the  constitutionality  of  this  and  the  following  sections,  see 
Taunton  v.  Taylor,  116  Mass.  254,  260. 

An  order  under  this  section  is  to  be  construed  liberally.  Taunton 
V.  Taylor,  116  Mass.  255,  261. 

"  Trade  or  employvienV  See  Commonwealth  v.  Young,  135  Mass. 
526,  529. 

Sect.  87.     See  Winthrop  v.  Farrar,  11  Allen  398. 

Under  this  section  the  board  of  health  of  a  city  may  properly  bring 
a  bill  in  equity  in  the  name  of  such  city  to  prevent  the  exercise  of  a 
trade  in  violation  of  its  order,  and  such  bill  may  properly  be  signed 
by  the  mayor  of  the  city.     Taunton  v.  Taylor,  116  Mass.  255,  262. 

Sect.  88.  An  order  of  a  board  of  health  cannot  be  revised  except 
as  provided  in  this  section.  Taunton  v.  Taylor,  116  Mass.  255, 
261. 

'■'' Apply  to  the  superior  court,  if  in  session,''^  ^c.  See  Greene  v. 
Milford,  139  Mass.  69,  73. 

Sect.  90.  "  May  either  alter  the  order^  See  Sawyer  v.  State 
Board  of  Health,*125  Mass.  182,  194. 

Sect.  92.  St.  1871,  c.  167,  upon  which  the  provisions  of  this  and 
the  two  following  sections  are  based,  has  been  held  to  be  constitu- 
tional.    Watertown  v.  Mayo,  109  Mass.  315. 

'"'■Provided,  that  this  section  shall  not  apply  to  any  building  or 
premises  occupied  or  used^^  ^c.  See  Watertown  v.  Sawyer,  109 
Mass.  320. 

Sect.  93.  There  is  a  right  of  appeal  to  a  jury  from  an  order  of 
the  state  board  of  healtli  under  this  section.  Sawyer  v.  State  Board 
of  Health,  125  Mass.  182,  190. 

Sect.  94.  As  to  the  party  by  whom  a  petition  for  an  injunction 
may  be  made,  see  Watertown  v.  Mayo,  109  Mass.  315. 

POLLUTION   OF    RIVERS    AND    SOURCES    OF    WATER    SUPPLY. 

Since  the  passage  of  St.  1878,  c.  183  (re-enacted  in  these  sections), 
a  person  cannot  acquire  by  prescription  a  riglit  to  foul  a  stream  or 
pond  used  as  a  source  of  water  supply.  Brookline  v.  Mackintosh, 
133  Mass.  215,  225. 
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Sect.  98.  The  provisions  of  this  section  giving  powers  to  the 
state  board  of  health  do  not  take  away  the  right  of  an  owner  of  land 
on  a  stream  to  maintain  a  bill  in  equity  to  restrain  another  owner  of 
land  on  the  stream  from  polluting  its  waters.  Harris  v.  Mackintosh, 
133  Mass.  228,  230. 

Sect.  100.  As  to  the  proper  proceedings  on  an  appeal  under  this 
section,  see  Pebbles  v.  Boston,  131  Mass.  197, 199. 


CHAPTER   81. 

OP  THE   PROMOTION   OP   ANATOMICAL   SCIENCE. 


CHAPTER   82. 

OF   CEMETEKIES    AND   BURIALS. 


As  to  controversies  between  the  relatives  of  a  deceased  person 
concerning  the  place  of  burial  of  the  body,  see  Weld  v.  Walker,  130 
Mass.  422. 

Section  2.  See  Donelly  v.  Boston  Catholic  Cemetery,  146  Mass. 
163,  166. 

Sect.  10.  For  a  case  arising  under  similar  provisions  in  an 
earlier  statute,  see  Balch  v.  County  Commissioners,  103  Mass.  106. 

Sect.  18.  As  to  the  effect  of  using  land  for  the  purpose  of  burial 
without  the  permission  of  the  town,  &c.,  see  Meagher  v.  Driscoll,  99 
Mass.  281,  284. 

This  section  has  been  held  not  to  be  unconstitutional.  Wood- 
lawn  Cemetery  v.  Everett,  118  Mass.  354,  363. 

'■'■Already  so  used  or  appropriated  J'  See  Woodlawn  Cemetery  v. 
Everett,  118  Mass.  354,  361. 

Sect.  19.  ^^ Interments."  This  word  includes  the  removal  of 
bodies  of  deceased  persons  for  the  purpose  of  burial.  Common- 
wealth V.  Goodrich,  13  Allen  546. 

As  to  the  nature  of  the  regulations  which  may  be  made  under  this 
section,  see  Commonwealth  v.  Goodrich,  13  Allen  546.  —  Withing- 
ton  V.  Harvard,  8  Cush.  66,  68.  —  Austin  v.  Murray,  16  Pick.  121, 
124. 

As  to  the  constitutional  power  of  the  legislature  to  make  provision 
for  the  removal  of  tombs,  cemeteries,  &c.,  see  Sohier  v.  Trinity 
Church,  109  Mass.  1,  21. 
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CHAPTER   83. 

OF   THE   SETTLEMENT   OF   PAUPERS. 

An  agreement  between  two  towns  cannot  affect  the  legal  settle- 
ment of  their  inhabitants.     Westborough  v.  Franklin,  15  Mass.  254. 

A  vote  of  a  town,  recognizing  that  a  person  has  a  settlement 
tlierein,  is  admissible  as  evidence  of  such  settlement.  West  Bridge- 
water  V.  Wareham,  138  Mass.  305. 

A  statute  is  not  rendered  unconstitutional  by  the  fact  that  it 
changes  the  rules  of  settlement,  and  has  the  effect  of  transferring 
from  one  town  to  another  the  obligation  of  supporting  a  pauper. 
Bridgewater  V.  Plymouth,  97  Mass.  382,  390.— Cambridge  v.  Boston, 
130  Mass.  357^  359.  —  Lunenburg  v.  Shirley,  132  Mass.  498.— 
Dedham  v.  Milton,  136  Mass.  424,  426.  But  it  is  not  to  be  pre- 
sumed that  a  statute  has  this  effect,  unless  an  intent  to  give  it  the 
-effect  "  fairly  appears  by  the  terms  of  the  act."  Worcester  v.  Barre, 
138  Mass.  101,  103. 

Section  1.  First  clause.  A  wife  does  not  lose  a  settlement, 
which  she  has  derived  from  her  husband,  by  means  of  a  divorce, 
nnless  such  divorce  was  granted  for  a  cause  which  shows  the  mar- 
riage to  have  been  void.     Dalton  v.  Bernardston,  9  Mass.  201. 

A  marriage  with  a  man  who  is  non  compos  mentis  has  been  held 
not  to  be  sufficient  to  give  a  woman  a  settlement.  Middleborough  v. 
Rochester,  12  Mass.  363. 

As  to  the  effect  of  a  subsequent  divorce  upon  a  settlement  acquired 
by  a  woman  through  her  husband,  see  Cummington  v.  Belchertown, 
149  Mass.  223,  224. 

Second  clause.  The  fact  that  a  child  is  living  out  of  the  common- 
wealth will  not  prevent  it  from  acquiring  the  settlement  of  its  father 
or  mother  under  this  clause.  Great  Barrington  v.  Tyringham,  18 
Pick.  264. 

Third  clause.  For  a  review  of  the  law  in  regard  to  the  settlement 
of  illegitimate  children,  see  Blackstone  v.  Seekonk,  8  Cush.  75. 

Under  this  statute  an  illegitimate  child,  until  it  acquires  a  new 
settlement  by  some  act  of  its  own,  retains  the  settlement  of  its 
mother  at  the  time  of  its  birth.  Boylston  v.  Princeton,  13  Mass. 
381. 

If  the  father  and  mother  of  an  illegitimate  child  intermarry,  and 
the  father  acknowledges  it  as  his,  it  is  (by  virtue  of  P.  S.  c.  125, 
s.  5)  to  be  considered  legitimate  for  purposes  of  settlement.  Monson 
V.  Palmer,  8  Allen  551. 
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Fourth  clause.  This  clause  does  not  apply  to  married  women. 
Spencer  v.  Leicester,  140  Mass.  224. 

A  ])erson  under  guardianship  as  a  spendthrift  may  gain  a  settle- 
ment under  this  clause.     Hopkinton  v.  Upton,  3  Met.  165. 

A  person  who  during  his  tliree  years'  residence  receives  support 
as  a  pauper  from  a  town  in  which  lie  has  previously  acquired  a  settle- 
ment, will  not  acquire  a  new  settlement  by  such  residence.  Oakham 
V.  Sutton,  13  Met.  192. 

So  also  time  within  which  one  is  supported  as  a  pauper  in  a  state 
lunatic  hospital,  his  family  in  the  mean  while  residing  on  his  land, 
cannot  be  included  within  the  three  years.  Choate  v.  Rochester,  13 
Gray  92. 

The  occupation  of  an  estate  of  freehold  by  a  person,  after  he  has 
executed  a  conveyance  thereof  which  is  fraudulent  and  void  as 
against  creditors,  is  not  sufhcicnt  to  gain  for  him  a  settlement, 
although  he  has  a  bond  for  a  reconveyance  from  the  grantee.  Can- 
ton V.  Dorchester,  8  Cush.  525. 

The  estate  of  inheritance  or  of  freehold  must  be  in  possession  and 
not  in  remainder.     Ipswich  v.  Topsfield,  5  Met.  350. 

Further,  as  to  what  constitutes  an  estate  of  inheritance  or  freehold 
within  the  meaning  of  the  statute,  see  Oakham  v.  Rutland,  4  Cush. 
172. 

A  settlement  will  not  be  acquired  under  this  section  by  one  who 
lives  for  three  years  in  a  house  built  by  mistake  on  the  land  of 
another  adjacent  to  his  own  land,  and  having  outbuildings  on  his 
own  land.     Wellfleet  v.  Truro,  9  Allen  137.  —  s.  c.  5  Allen  137. 

It  has  however  been  held  to  be  sufficient  where  the  person  had  on 
record  a  warranty  deed  of  the  land  on  which  he  lived,  even  though 
the  grantor  in  such  deed  had  in  fact  no  title.  Boylston  v.  Clinton, 
1  Gray  619.  —  Conway  v.  Deerfield,  11  Mass.  327. 

It  will  be  sufficient  if  the  estate  of  inheritance  is  held  by  a  third 
party  in  trust  for  the  pauper  and  his  heirs.  Randolph  v.  Norton, 
16  Gray  395.  —  Scituate  v.  Hanover,  16  Pick.  222.  —  Orleans  v. 
Chatham,  2  Pick.  29.  See  also  Dana  v.  Petersham,  107  Mass.  598, 
602.  —  Conway  v.  Ashfield,  110  Mass.  113,  115. 

A  husband's  tenancy  by  the  curtesy  initiate  in  the  separate  real 
estate  of  his  wife  is  not  an  estate  of  inheritance  or  freehold  within 
the  meaning  of  this  section.     Leverett  v.  Deerfield,  6  Allen  431. 

But  where  a  married  woman  held  a  freehold  estate  not  as  a  sepa- 
rate estate  under  the  statutes,  it  has  been  held  sufficient  to  give  her 
husband  a  settlement  under  this  clause.  Windham  v.  Portland, 
4  Mass.  384.  —  Canton  v.  Dorchester,  8  Cush.  525. 
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It  is  not  necessary  that  the  pauper's  deed  should  be  recorded,  in 
order  that  he  should  gain  a  settlement.  Belchertown  v.  Dudley, 
6  Allen  477,  479. 

Fifth  clause.  "  WJio  resides  in  any  i^lace  loitliin  this  state  for  five 
years  together.''^  In  order  to  gain  a  settlement  by  residence,  it  is 
necessary  that  a  person  should  reside  the  requisite  time  without 
receiving  aid  or  support  from  the  public.  Worcester  v.  Auburn, 
4  Allen  574.  —  West  Newbury  v.  Bradford,  3  Met.  428.  —  Billerica 
V.  Chelmsford,  10  Mass.  394.  —  East  Sudbury  v.  Sudbury,  12 
Pick.  1. 

"  Resides  "  in  this  clause  is  equivalent  to  "  has  resided,"  and  the 
law  is  retroactive  in  its  effect.  Dedhara  v.  Milton,  136  Mass.  424, 
426. 

The  receiving  of  money  from  a  town  by  a  father,  to  aid  him  in 
supporting  his  children,  will  have  the  same  effect  in  preventing  his 
acquiring  a  settlement  as  if  the  money  had  been  furnished  for  his 
own  support.     Taunton  v.  Middleborough,  12  Met.  35. 

So  if  a  husband  knowingly  permits  his  wife  to  be  supported  at 
a  state  lunatic  hospital  at  the  expense  of  a  town  or  of  the  state. 
Charlestown  v.  Groveland,  15  Gray  15.  —  Woodward  v.  Worcester, 
15  Gray  19.  It  is  otherwise,  however,  if  the  wife  is  so  supported 
witliout  the  husband's  knowledge,  and  if  it  does  not  appear  that  he 
was  ever  called  upon  to  pay  for  such  support,  or  that  he  was  unable 
to  pay  for  it.  Berkeley  v.  Taunton,  19  Pick.  480.  —  Wareham  v. 
Milford,  105  Mass.  293. 

The  fact  of  a  person's  insanity  during  a  portion  of  the  requisite 
time  of  residence  will  not  prevent  his  acquiring  a  settlement.  Chic- 
opee  V.  Whately,  6  Allen  508. 

One  who  is  insane  when  he  comes  of  age,  and  who  has  not  estate 
sufficient  to  give  him  a  settlement  in  virtue  thereof,  cannot  under 
this  clause  acquire  a  new  settlement  for  himself,  but  will  follow  the 
settlement  of  his  father  as  well  after  he  becomes  of  age  as  before. 
Upton  V.  Northbridge,  15  Mass.  237.  Otherwise  of  one  who  becomes 
insane  after  having  come  of  age.  Buckland  v.  Charlemont,  3  Pick. 
172. 

As  to  the  degree  of  mental  derangement  that  will  incapacitate  one 
from  gaining  a  settlement  by  residence,  see  Townsend  v.  Pepperell, 
99  Mass.  40.  —  Buckland  v.  Charlemont,  3  Pick.  173. 

As  to  what  is  proper  evidence  of  domicil  and  residence  in  ques- 
tions of  settlement,  see  Monson  v.  Palmer,  8  Allen  551.  —  Chicopee 
V.  Whately,  6  Allen  508.  —  Wilbraham  v.  Ludlow,  99  Mass.  587.  — 
Fitchburg  v.  Winchendon,  4  Cush.  190. 
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As  to  what  degree  of  absence  will  break  the  continuity  of  resi- 
dence, so  as  to  prevent  the  acquiring  of  a  settlement,  see  Worcester 
V.  Wilbraham,13  Gray  586,  589.  —  Lee  v.  Lenox,  15  Gray  496.— 
Wilbraliam  v.  Ludlow,  99  Mass.  587.  —  Billerica  v.  Chelmsford,  10 
Mass.  394. 

"  And  pays  all  state,  cou7ift/,  city,  or  town  taxes  duly  assessed^ 
Where  a  person  paid  a  part  only  of  the  taxes  which  were  dulv  as- 
sessed, and  was  discharged  from  payment  of  the  residue  by  vote  of 
the  town,  it  was  held  not  to  be  a  payment  of  all  taxes  within  the 
meaning  of  the  statute.  Shrewsbury  v.  Salem,  19  Pick.  389.  See 
also  Robbins  v.  Townsend,  20  Pick.  345. 

A  person  who  was  able  to  pay  taxes,  and  who  did  pay  state  and 
town  taxes,  was  held  not  to  be  cut, off  from  acquiring  a  settlement 
by  the  fact  that  he  was  not  assessed  for  county  taxes.  Wrentham 
V.  Attleborough,  5  Mass.  480.  But  see  Plymouth  v.  Warehara,  126 
Mass.  477. 

As  to  how  far  the  acquirement  of  a  settlement  can  be  defeated  by 
the  fact  that  a  tax  which  has  been  paid  was  not  duly  assessed,  see 
Charlemont  v.  Conway,  8  Pick.  408. — Plymouth  v.  Wareham,  126 
Mass.  475. 

If  the  assessors  entirely  omit  to  tax  a  person,  he  cannot  gain  a 
settlement.  Reading  v.  Tewksbury,  2  Pick.  535.  —  Berlin  v.  Bolton, 
10  Met.  115.  —  Monson  v.  Chester,'  22  Pick.  387. 

"  On  his  poll  or  estate.''  Where  a  tax  on  real  estate  was  assessed 
to  a  person  who  paid  the  same,  it  was  held  to  be  a  sufficient  com- 
pliance with  the  requirements  of  this  section,  although  the  person 
assessed  did  not  own  the  estate,  but  only  occupied  it,  Randolph  v. 
Easton,  4  Cush.  557. 

Seventh  clause.  See  Somerville  v.  Boston,  120  Mass.  574.  —  Cam- 
bridge V.  Boston,  130  Mass.  357.  —  Fitchburg  v.  Ayer,  130  Mass. 
870.  —  Spencer  v.  Leicester,  140  Mass.  224,  226.  —  Middleborough 
V.  Plympton,  140  Mass.  325. 

"  An  unsettled  womanJ'  See  Worcester  v.  Great  Barrington,  140 
Mass.  243. 

Eighth  clause.  "  Actually  serving  one  whole  year.""  It  has  been 
held  that  the  officer  must  live  within  the  town  the  whole  year,  and 
that  his  removal  into  another  town  with  his  family,  with  the  inten- 
tion of  remaining  there,  creates  a  vacancy  in  the  office  so  far  as  to 
prevent  the  gaining  of  a  settlement.  Barre  v.  Greenwich,  1  Pick. 
129.     See  also  Paris  v.  Hiram,  12  Mass.  262. 

Ninth  clause.  For  cases  arising  under  this  clause,  see  Bellingham 
V.  West  Boylston,  4  Cush.  553.  —  Leicester  v.  Fitchburg,  7  Allen  90. 
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Eleventh  clause.  "  Any  person.''  This  includes  minors.  Fall 
River  v.  Taunton,  150  Mass.  106. 

''Duly  enlisted  and  mustered:'  See  Milford  v.  Uxbridge  130 
Mass.  107. 

^'  Duly  assigned  as  a  part  of  the  quota  thereof."  See  Boston  v. 
Mount  Washington,  139  Mass.  15. 

"-And  who  duly  served  for  not  less  than  one  year."  See  Lunen- 
burg V.  Shirley,  132  Mass.  498. 

"  As  a  part  of  the  quota  of  any  city  or  town."  See  Bridgewater  v. 
Plymouth,  97  Mass.  382.  —  Wayland  v.  Ware,  104  Mass.  46,  50. 

''  But  these  provisions  shall  not  apply"  ^c.  See  Fitchburg  v. 
Lunenburg,  102  Mass.  358.  —  Wayland  v.  Ware,  104  Mass.  46,  52. 

"  Wilful  desertion."  See  Hanson  v.  South  Scituate,  115  Mass. 
336,  342.  —Milford  v.  Uxbridge,  130  Mass.  107,  109. 

See  also  relative  to  this  clause,  Newburyport  v.  Worthington,  132 
Mass.  510.  —  Brockton  v.  Uxbridge,  138  Mass.  292.  —  Cambridge  v. 
Fax  ton,  144  Mass.  520. 

Twelfth  clause.  See  Westborough  v.  Rehoboth,  4  Cush.  185. — 
Sutton  V.  Orange,  6  Met.  484. 

Sect.  3.  The  St.  of  1881,  c.  188,  which  is  re-enacted  in  this  sec- 
tion, was  prospective  only  in  its  operation.  Worcester  v.  Barre, 
138  Mass.  101. 

Sect.  6.  As  to  the  validity  and  construction  of  statutes  changing 
settlements  already  acquired,  see  Taunton  v.  Boston,  131  Mass.  18. 

"  And  provided  that  whenever  a  settlement  acquired  by  marriage" 
^c.     See  Bellingham  v.  Hopkinton,  114  Mass.  553. 


CHAPTER   84. 

OF   THE   SUPPORT   OP   PAUPERS   BY   CITIES   AND    TOWNS. 

A  person  supported  by  a  town  as  a  pauper  is  not  liable  to  an  action 
by  such  town  for  the  amount  expended  for  his  support,  even  if  he 
had  property  when  so  supported,  —  except  perhaps  in  case  of  fraud. 
Stow  V.  Sawyer,  3  Allen  515. 

Section  2.  As  to  the  authority  of  overseers  of  the  poor  to  contract 
debts  for  supplies  for  the  support  of  paupers,  see  Ireland  v.  New- 
buryport, 8  Allen  73. 

As  to  the  liability  of  a  town  for  the  acts  of  overseers  of  the  poor 
and  of  their  agents  and  servants,  see  Neff  v.  Wellesley,  148  Mass. 
487,  493. 
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"  Or  othenvise  at  the  discretion  of  said  overseers.''''  See  Smith  v. 
Peabody,  106  Mass.  262. 

Sect.  6.  "  The  kindred.'"  A  man  is  under  no  obligation  to  sup- 
port his  step-child.     Brookfield  v.  Warren,  128  Mass.  287. 

"  Poor  persons.''^  These  words  are  not  to  be  confined  to  paupers 
who  have  been  a  public  charge,  but  include  all  poor  and  indigent 
persons  standing  in  need  of  relief.  Hutchings  v.  Thompson,  10 
Cush.  239. 

"  Mother  or  grandmother.'''  These  are  liable  under  this  section 
only  when  not  under  coverture.  Gleason  v.  Boston,  141  Mass, 
25,  27. 

Sect.  7.  The  "  kindred  "  who  are  entitled  under  this  section  to 
recover  for  support  furnished  to  a  pauper,  are  only  those  who  are 
such  by  cojisanguinity.     Farr  v.  Flood,  11  Cush.  24. 

"  For  the  relief  and  support  of  such  pauper.''^  "  Pauper  "  is  here 
used  in  the  same  sense  as  "  poor  person  "  in  the  preceding  section. 
Hutchings  v.  Thompson,  10  Cush.  239.  See  also  Shearer  v.  Shel- 
burne,  10  Cush.  3,  5. 

In  order  to  render  one's  kindred  liable  to  a  city,  &c.,  for  support 
afforded  him,  he  must  at  the  time  have  stood  in  need  of  relief  as  a 
pauper.     New  Bedford  v.  Chace,  5  Gray  28. 

"  Of  sufficient  ability'''  See  Templeton  v.  Stratton,  128  Mass. 
187,  139. 

Sect.  13.  "  May  award  costs."  From  the  decision  of  the  court 
in  this  matter  there  is  no  appeal.  South  Reading  v.  Hutchinson,  10 
Allen  68. 

Sect.  14.  A  town  may  recover  under  this  section,  although  the 
person  to  whom  the  relief  was  furnished  was  entitled  to  support 
from  the  trustees  under  his  father's  will.  Groveland  v.  Medford, 
1  Allen  23. 

As  to  the  liability  of  a  town,  in  which  a  jail  is  situated,  to  provide 
for  the  support  of  a  poor  debtor  who  has  been  committed  to  such 
jail  and  afterwards  discharged,  see  Doggett  v.  Dedham,  2  Mass. 
564.  —  Cargill  v.  Wiscasset,  2  Mass.  547. 

"TF^en  they  fall  into  distress  and  stand  in  need  of  immediate 
relief'  See  New  Salem  v.  Wendell,  2  Pick.  341,  344.  —  Freeport 
V.  Edgecumbe,  1  Mass.  459.  —  Templeton  v.  Winchendon,  138  Mass. 
109. 

"  Incurred  within  three  months  next  before  notice  given.''  Ex- 
penses have  been  held  to  be  incurred  before  notice  given  although 
they  were  not  paid  till  afterwards.  Amherst  v.  Shelburne,  11  Gray 
107,  109. 
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"  In  an  action  at  law  to  he  instituted  within  ttvo  years  after  the 
cause  of  action  arises.''''  The  cause  of  action  arises  at  the  time 
when  the  notice  is  given.  Reading  v.  Maiden,  141  Mass.  680,  581. 
But  see  Amherst  v.  Shelburne,  11  Gray  107,  109,  in  which  it  was 
held  that  the  cause  of  action  did  not  arise  until  nearly  two  years 
after  the  notice  was  given. 

In  such  action  recovery  can  be  had  only  for  expenses  incurred 
within  the  two  years  preceding  the  date  of  the  writ.  Worcester  v. 
Northborough,  140  Mass.  397,  402. 

Sect.  15.  "^  recovery  in  such  action  shall  har^^  ^c.  The  fact 
that  such  action  was  settled  by  the  payment  of  the  claim  by  the  de- 
fendants, and  the  non-entry  of  the  writ  by  the  plaintiffs,  does  not 
constitute  a  recovery  such  as  is  here  referred  to.  Wenham  v.  Essex, 
103  Mass.  117. 

Sect.  16.  "  If  it  causes  the  pauper  to  he  removed  within  thirty 
days,'''  ^c.  This  condition  must  be  strictly  performed,  or  the  town 
of  the  pauper's  settlement  will  be  liable  for  the  full  reasonable 
expenses  of  his  support.  Thus  the  condition  was  held  not  to  be 
satisfied  when  the  pauper  removed  himself  while  preparations  for 
his  removal  were  being  made.  Ware  v.  Wilbraham,  4  Pick.  45,  47. 
So  also  when  the  town  of  the  pauper's  settlement,  finding  him  too 
ill  to  be  removed,  did  not  remove  him  from  the  town  where  he  had 
received  aid,  but  provided  for  his  further  support  and  relief  there  by 
contract  with  an  individual.  Seekonk  v.  Attleborough,  7  Pick.  155. 
So  also  when  the  removal  of  the  pauper  was  after  his  death,  that 
having  occurred  within  the  thirty  days.  Webster  v.  Uxbridge,  13 
Met.  198.     See  also  on  this  point  Medway  v.  Milford,  21  Pick.  349. 

In  reckoning  the  thirty  days,  the  day  on  which  the  notice  is 
received  is  to  be  excluded.     Seekonk  v.  Rehoboth,  8  Gush.  371. 

Where  the  pauper  was  too  ill  to  be  removed  within  the  thirty 
days,  it  was  held  that  the  overseers  of  the  poor  of  the  town  of  his 
settlement  might,  before  the  expiration  of  the  thirty  days,  make,  on 
behalf  of  their  town,  a  valid  contract  with  an  individual  for  the 
support  of  the  pauper  in  the  town  in  which  he  had  fallen  into 
distress.     Aldrich  v.  Blackstone,  128  Mass.  148,  151. 

Sect.  27.  "  Necessarily  incurred^  See  Lamson  v.  Newburyport, 
14  Allen  30.  —  Wing  v.  Ghesterfield,  116  Mass.  353.  —  Rawson  v. 
Uxbridge,  113  Mass.  47. 

A  town  will  not  be  liable  under  this  section,  unless  the  pauper 
was  in  need  of  immediate  relief  at  the  time  when  relief  was  afforded. 
Shearer  v.  Shelburne,  10  Gush.  3. 

"  Relief  of  a  'pauper  therein^     As  to  the  force  and  intent  of  the 
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word  "therein,"  see  Hawes  v.  Hanson,  9  Allen  134.  —  Smith  v. 
Coleraine,  9  Met.  492. 

"  By  any  person.''  It  is  not  necessary  that  such  person  sliould  be 
an  inhabitant  of  the  town.     Underwood  v.  Scituate,  7  Met.  214. 

"  After  notice  and  request  7nade,'"  tf<?.  As  to  the  kind  of  notice 
required  by  this  section,  see  Walker  v.  Southbridge,  4  Cush.  199.  — 
Williams  v.  Braintree,  6  Cush.  399.  —  Rogers  v.  Newbury,  105  Mass. 
683,  535. —  O'Keefe  v.  Nortliampton,  145  Mass.  115. 

'■'■  Until  provision  is  made  by  them."  See  Phelps  v.  Westford,  124 
Mass.  286. 

As  to  the  proper  form  of  the  declaration  in  an  action  brought 
against  a  town  under  this  section,  see  Rogers  v.  Newbury,  105 
Mass.  533. 

Sect.  28.  "  A  written  notification.''  As  to  the  form  of  such 
notification,  see  Lynn  v.  Newburyport,  5  Allen  545.  —  Northfield  v. 
Taunton,  4  Met.  433.  —  Shelburne  v.  Buckland,  124  Mass.  1,  117.  — 
Granville  v.  Southampton,  138  Mass.  256,  257. 

Sect.  29.  As  to  the  proper  form  of  an  answer  under  this  section, 
see  Wenham  v.  Essex,  103  Mass.  117.  —  Shelburne  v.  Buckland,  124 
Mass.  117. 

Unless  the  answer  denies  the  settlement  of  the  pauper,  the  town 
in  behalf  of  which  the  answer  is  sent,  will  be  estopped  to  deny  such 
settlement.     Easton  v.  Wareham,  131  Mass.  10,  12. 

As  to  what  might  amount  to  a  waiver  of  the  want  of  a  proper 
answer,  see  Petersham  v.  Coleraine,  9  Allen  91,  93. 

"  Expenses  of  his  support  and  removal."  It  seems  that  expense  of 
burial  stands  on  the  same  footing.  Topsham  v.  Harpswell,  1  Mass. 
518,  523. 

"  Shall  be  barred  from  contesting  the  question  of  settlement."  But 
a  town  failing  to  answer  will  not  be  barred  from  contesting  any 
other  issue  involved  in  the  action,  as  for  instance,  the  question 
whether  the  person  to  whom  supplies  were  furnished  stood  in  need 
of  immediate  relief.     New  Bedford  v.  Hingham,  117  Mass.  445,  447. 

If  no  answer  is  made  to  a  notification  sent  within  two  years  of  a 
prior  notification  from  the  same  town,  the  party  notified  will  not  be 
barred  under  this  section.  Marshpee  v.  Edgartown,  23  Pick.  156, 
158. 

See  also  South  Scituate  v.  Stoughton,  145  Mass.  535. 

Sect.  31.  "  Whoever  brings,"  ^c.  This  applies  to  public  officers 
as  well  as  to  private  persons.     Palmer  v.  Wakefield,  102  Mass,  214, 

"  With  intent  to  charge"  S^c.  As  to  the  intent  necessary  to  render 
one  liable  to  the  penalty  provided  for  in  this  section,  see  Sturbridge 
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V.  Winslow,  21   Pick.  83,  86.  — Deerfield  v.  Delano,  1  Pick.  465, 
469.  —  Greenfield  v.  Cushman,  16  Mass.  393,  394. 


CHAPTER  85. 

OF  THE  MAINTENANCE  OP  BASTARD  CHILDREN. 

This  chapter  is  not  applicable  in  cases  where  the  child  was  begot- 
teu  and  born  in  another  state,  and  neither  mother  nor  child  ever  had 
a  residence  in  this  state.  Grant  v.  Barry,  9  Allen  459.  But  the 
mere  fact  that  the  child  was  begotten  out  of  the  state,  its  parents 
then  residing  out  of  the  state,  will  not  prevent  the  application  of  the 
statute,  if  the  child  is  born  here,  both  its  parents  residing  here  at 
the  time  of  birth.     McFadden  v.  Frye,  13  Allen  472. 

In  proceedings  under  this  chapter  the  facts  need  not  be  proved, 
according  to  the  rule  in  criminal  cases,  beyond  the  possibility  of  a 
doubt,  but  only  by  a  preponderance  of  evidence.  Richardson  v. 
Burleigh,  3  Allen  479,  481. 

No  statute  of  limitations  applies  to  complaints  under  this  chapter. 
Wheelwright  v.  Greer,  10  Allen  389,  391. 

A  complaint  under  this  chapter  may  be  commenced  after  the 
death  of  the  bastard.     Meredith  v.  Wall,  14  Allen  155. 

A  complaint  cannot  be  maintained  under  this  chapter  unless  the 
child  is  born  alive.     Schramm  v.  Stephan,  133  Mass.  559. 

Section  1.  When  the  mother  of  a  bastard  is  a  married  woman, 
it  is  not  necessary  that  her  husband  should  join  with  her  in  the  com- 
plaint.    Sullivan  v.  Kelly,  3  Allen  148. 

A  complaint  may  be  made  under  this  section  against  a  minor. 
McCall  V.  Parker,  13  Met.  372,  381. 

As  to  the  county  in  which  a  complaint  should  be  brought,  see 
Garlick  v.  Bartlett,  4  Allen  365.  —  Williams  v.  Campbell,  3  Met. 
209.  —  Gallary  v.  Holland,  15  Gray  50. 

It  is  not  necessary  that  the  original  complaint  should  be  in  writ- 
ing.    Smith  V.  Hayden,  6  Cush.  111. 

The  complainant's  "  accusation  and  examination "  need  not  be 
committed  to  writing  by  the  magistrate  or  in  his  presence.  Sayles 
V.  Fanning,  13  Gray  538.  Nor  is  it  essential  that  it  should  be  signed 
by  the  complainant.  Williams  v.  Copeland,  5  Allen  209.  As  to  the 
proper  form  of  such  "  accusation  and  examination,"  see  also  Gallary 
V.  Holland,  15  Gray  50. 

As  to,  the  proper  mode  of  receiving  and  certifying  to  the  com- 
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plaint  in  a  police  court,  see  Richardson  v.  Burleigh,  3  Allen  479. — 
Sabins  v.  Jones,  119  Mass.  167,  169. 

As  to  the  importance  of  a  correct  allegation  in  the  complaint  of 
the  time  when  and  place  where  the  child  was  begotten,  see  Bassett 
V.  Abbott,  4  Gray  69.  — Kennedy  v.  Shea,  110  Mass.  152,  153. 

Sect.  2.  "  Either  of  said  persons  may  prosecuted  The  persons 
hei-e  referred  to  include  those  authorized  by  the  officers  previously 
mentioned,  as  well  as  those  officers  themselves.  Callinan  v.  Coffey, 
3  Allen  477. 

Leave  of  court  should  be  obtained  before  a  complaint  is  prosecuted 
under  this  section.     Noonan  v.  Brogan,  3  Allen  481,  483. 

This  section  does  not  authorize  an  overseer  of  the  poor,  &c.,  to 
bring  a  new  complaint  when  one  has  been  already  made,  but  to 
prosecute  the  existing  one.  Wheelwright  v.  Greer,  10  Allen  389, 394. 
As  to  the  mode  of  proceeding,  see  Jones  v.  Thompson,  8  Allen  334. 

Sect.  9.  It  is  not  necessary  that  the  original  papers,  but  only 
that  certified  copies  of  the  proceedings  before  the  magistrate  to  whom 
the  complaint  was  made,  should  be  transmitted  to  the  superior  court. 
Kennedy  v.  Shea,  110  Mass.  152.  For  a  case  where  the  original 
papers  were  transmitted  and  lost,  see  Easdale  v.  Reynolds,  143  Mass. 
126. 

As  to  the  necessity  for  filing  a  new  and  formal  complaint  in  the 
superior  court,  see  Lenahen  v.  Desmond,  150  Mass.  292,  293.  —  Rice 
V.  Chapin,  10  Met.  5,  6.  It  is  not  necessary  that  such  complaint 
should  be  filed  at  the  first  term.  Reed  v.  Haskins,  116  Mass.  198.  — 
Dineen  v.  Williams,  138  Mass.  367.  As  to  the  form  of  such  com- 
plaint, see  also  Chapel  v.  White,  3  Cush.  537. — Burt  v.  Ayers,  116 
Mass.  263.—  Sabins  v.  Jones,  119  Mass.  167, 169. 

As  to  what  the  defendant  must  do  in  order  to  discharge  the  bond 
in  case  he  is  found  guilty,  see  Power  v.  Fenno,  10  Gray  249.  — 
Towns  V.  Hale,  2  Gray  199.  —  Young  v.  Makepeace,  108  Mass.  233, 
235. 

As  to  the  amount  for  which  the  sureties  on  the  bond  may  be  held 
liable,  see  Barnes  v.  Chase,  128  Mass.  211. 

For  cases  in  which  it  has  been  held  that  there  had  been  a  breach 
of  the  bond,  see  Hyde  v.  Chapin,  11  Cush.  197  —  Hodge  v.  Hodgdon, 
8  Cush.  294.  —  McGrath  v.  Conway,  116  Mass.  360. 

It  is  no  defence  to  an  action  on  a  bond  given  under  this  section, 
that  the  principal  is  a  minor.     McCall  v.  Parker,  13  Met.  372,  381. 

'■^  After  due  hearing^  Such  hearing  may  be  waived  by  the  ac- 
cused.    Hannan  v.  Doherty,  136  Mass.  567. 

"  With  sufficient  sureties^     If  a  bond  is  given  with  one  surety 
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only,  it  will  be  a  good  bond  at  common  law,  though  perhaps  invalid 
as  a  statute  bond.     Holbrook  v.  Klenert,  113  Mass.  268,  270. 

Sect.  13.  As  to  the  proper  course  for  the  court  when  sureties 
object  to  being  longer  held  liable,  see  Hanlan's  Case,  119  Mass.  59. 
—  M'Hugh,  Petitioner,  3  Cush.  452. 

The  sureties  have  no  right  to  surrender  their  principal  to  the  jailer 
or  anywhere  except  to  the  court.     Doherty  v.  Clark,  3  Allen  151, 152. 

The  sureties  cannot  exonerate  themselves  by  surrendering  their 
principal  during  the  pendency  of  an  action  against  them.  Locke  v. 
Johnson,  3  Allen  153. 

Sect.  15.  "  If  the  jury  find  him  guilty^  .  .  .  he  shall  be  adjudged 
by  the  court  to  be  the  father,''  S^c.  The  court  may  do  this  in  the  ab- 
sence of  the  defendant.  Young  v.  Makepeace,  103  Mass.  50,  55.  — 
Connolly  v.  Anderson,  112  Mass.  60,  62. 

As  to  the  proper  form  of  the  final  order  of  the  court  under  this 
section,  see  Young  v.  Makepeace,  103  Mass.  50,  56. 

The  court  cannot  compel  the  father  under  this  section  to  pay  the 
lying-in  charges  of  the  mother.  Commonwealth  v.  Cole,  5  Mass. 
517. 

"  And  shall  give  bond,''  ^c.  The  court  cannot  require  the  defend- 
ant to  give  bond  to  pay  the  costs.  Young  v.  Makepeace,  108  Mass. 
233,  235. 

"  He  may  be  committed  to  prison  until  he  gives  such  bond."  It 
seems  that  this  is  the  only  mode  in  which  the  court  can  enforce  the 
performance  of  its  order  for  the  maintenance  of  the  child.  Wood- 
cock V.  Walker,  14  Mass.  386. 

The  power  to  commit  to  prison  includes  the  power  to  order  the 
arrest  of  the  defendant,  if  judgment  is  rendered  against  him  upon 
his  default  when  he  is  not  present  in  court.  Connolly  v.  Anderson, 
112  Mass.  60,  62. 

Sect.  16.  This  section  in  its  present  shape  appears  to  have  been 
an  attempt  to  state  the  effect  of  earlier  statutes  as  determined  by 
decisions  of  the  supreme  court.  See  Savage  v.  Reardon,  11  Gray 
876.  —  Murphy  v.  Spence,  9  Gray  399. 

"  The  mother  of  the  child  shall  be  admitted  as  a  witness."  She  will 
be  a  competent  witness  even  to  show  that  at  the  time  of  her  travail 
she  accused  the  defendant  of  being  the  father  of  the  child.  Reed  v. 
Haskins,  116  Mass.  198, 199. 

" If,  upon  examination  under  section  one,  she  accuses  any  man" 
^c.  It  is  not  necessary  in  order  that  the  fact  of  her  accusation 
should  be  put  in  evidence  at  the  trial,  that  it  should  be  alleged  in 
the  complaint  that  the  mother  accused  the  respondent  during  her 
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travail  of  being  the  father  of  the  child.  Bowers  v.  Wood,  143  ^lass. 
182. 

"  Being  put  upon  the  discovery  of  the  truthJ'^  It  is  not  necessary 
that  the  mother  should  make  the  accusation  in  answer  to  any  inquiry 
from  others.  M'Managil  v.  Ross,  20  Pick.  99,  103.  —  Bailey  v. 
Chesley,  10  Gush.  284,  286. 

"  Respecting  such  accusation."  These  words  do  not  imply  that 
she  must  haA'e  previously  made  the  accusation  in  a  complaint  under 
this  chapter.  Leonard  v.  Bolton,  148  Mass.  QQ,  68.  —  Lenahen  v. 
Desmond,  150  Mass.  292,  29-4. 

" /w  the  time  of  her  travail^  See  Commonwealth  v.  Cole,  5  Mass. 
517,  518.  —  Bacon  v.  Harrington,  5  Pick.  63. — Tacey  v.  Noyes,  143 
Mass.  449,  451. 

"  She  accuses  the  same  man."  It  is  not  necessary  that  such  accu- 
sation should  be  made  in  direct  terms.  Bailey  v.  Chesley,  10  Cush. 
284,  286.  —  M'Managil  v.  Ross,  20  Pick.  99,  103. 

"  And  has  continued  constant  in  such  accusation."  It  is  sufficient 
if  she  continues  constant  in  the  accusation  after  the  time  of  her 
examination  before  the  magistrate.  Maxwell  v.  Hardy,  8  Pick.  560, 
562. 

If  no  accusation  was  made  by  the  mother  at  the  time  of  travail,  no 
evidence  as  to  accusations  made  by  her  afterwards  can  be  admitted. 
Ray  V.  Coffin,  123  Mass.  365. 

As  to  the  facts  which  may  properly  be  shown  in  corroboration  of 
the  mother's  evidence,  see  Hawes  v.  Gastin,  2  Allen  402,  —  Eddy  v. 
Gray,  4  Allen  435.  —  Beers  v.  Jackman,  103  Mass.  192. 

Evidence  that  the  mother  in  her  time  of  travail  has  accused  a 
particular  man  with  being  the  father  of  her  bastard  child,  is  only 
admissible  in  the  cases  in  which  its  admission  is  specially  authorized 
by  statute.     Bowen  v.  Reed,  103  Mass.  46,  49. 

Sect.  17.  '■'•Without  the  consent  of  the  overseers"  ^c.  The  person 
whose  consent  must  be  obtained  is  such  person,  if  any,  of  those  here 
named  as  has  been  made  a  party  to  the  record  under  section  2. 
Haley  v.  Whalen,  121  Mass.  533,  536. 

"  Unless  provision  is  made."  This  cannot  be  done  by  a  note  given 
to  the  prosecuting  officer,  and  a  note  so  given  will  be  void.  Wheel- 
wright V.  Sylvester,  4  Allen  59. 

Sect.  20.  As  to  the  necessary  preliminaries  to  the  taking  of  the 
oath,  see  Doherty  v.  Clark,  3  Allen  151. 

Sect.  22.  See  Maloney  v.  Piper,  105  Mass.  233.  —  Southward  v. 
Kimball,  5  Allen  301. 
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A  judgment  for  costs  under  this  chapter  is  to  be  enforced  by  exe- 
cution in  the  form  usual  in  civil  cases.  Young  v.  Makepeace,  108 
Mass.  233,  236. 


CHAPTER  86. 

OF   ALIEN   PASSENGERS   AND   STATE   PAUPERS. 
ALIEN   PASSENGERS. 

Section  2.  "  By  ivhom  or  whose  means.''''  See  Fitchburg  v. 
Cheshire  R.  R.  Co.,  110  Mass.  210,  212. 

Sect.  5.  As  to  the  constitutionality  of  the  provisions  of  this 
section,  see  Norris  v.  Boston,  7  Howard  283.  —  s.  c.  4  Met.  282.  — 
Smith  V.  Turner,  7  Howard  283. —  New  York  v.  Miln,  11  Peters 
102. 

THE  STATE  ALMSHOUSE  AND  STATE  PAUPERS. 

Sect.  30.  This  section  applies  only  in  cases  in  which  both  hus- 
band and  wife  receive  support  as  paupers.  Belchertown  v.  Ludlow, 
110  Mass.  98. 

Sect.  35.  For  an  explanation  of  the  intent  of  this  section,  see 
Commonwealth  v.  Dracut,  8  Gray  455,  457. 


CHAPTER   87. 

OP  LUNACY   AND   INSTITUTIONS   FOR  LUNATICS. 
COMMITMENTS   TO   HOSPITALS. 

Section  12.  An  order  of  a  judge  under  this  section,  for  the  com- 
mitment of  a  person  as  insane,  does  not  determine  him  to  be  insane 
so  far  as  to  be  incapable  of  transacting  business  and  managing  his 
estate.     Leggate  v.  Clark,  111  Mass.  308,  310. 

"  The  hearing  .  .  .  shall  he  at  such  place, ^^  ^c.  It  is  not  neces- 
sary that  the  hearing  should  be  had  or  the  order  made  at  a  regular 
court.     Amherst  v.  Shelburne,  11  Gray  107. 

EXPENSES.  , 

Sect.  32.     See  Adams  v.  Ipswich,  116  Mass.  570,  572. 

Sect.  33.     See  Smith  v.  Lee,  12  Allen  510. 

Sect.  34.  "  Lunatic  committed  to  either  hospital.''^  As  to  the 
meaning  of  the  word  "  committed,"  see  Cummington  v.  Wareham, 
9  Cush.  585. 
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The  expenses  of  the  support  of  a  lunatic  cannot  be  recovered 
under  this  section,  unless  such  lunatic  was  a  pauper  at  the  time 
when  the  relief  was  furnished.  Waltham  v.  Brookline,  119  Mass. 
479. 

"  Like  rights  and  remedies.^^  Sec  Worcester  v.  Milford,  18  Pick. 
379.  —  Andover  v.  Easthampton,  5  Gray  390.  —  Amherst  v.  Shel- 
burne,  11  Gray  107. 

"  The  lunatic,  if  of  sufficient  ability  to  pay  the  same^  See  Newton 
V.  Feeley,  130  Mass.  12. 

^'- Any  kindred  houiid  by  law,'"*  ^c.  The  husband  of  a  lunatic  is 
not  included  among  the  "  kindred  ;"  he  is  however  liable  at  common 
law  for  the  expenses  of  the  support  of  his  lunatic  wife.  Brookfield 
V.  Allen,  6  Allen  585. 

"  Shall  be  liable  for  all  such  expenses  paid  by  a  city  or  town.''' 
Such  expenses  may  be  recovered  in  an  action  at  law.  Arlington  v. 
Lyons,  131  Mass.  328,  330. 

As  to  the  expenses  which  may  be  recovered,  see  Cummington  v. 
Wareham,  9  Gush.  585. 

COUNTY   RECEPTACLES. 

Sect.  47.     See  Newbury  port  v.  Creedon,  146  Mass.  134. 

Sect.  49.  The  provision  of  this  section  for  the  recovery  of  the 
expense  of  support  from  parents,  &c.,  adopts  the  law  as  decided  in 
Watson  V.  Charlestown,  5  Met.  54. 

See  also  Newburyport  v.  Creedon,  148  Mass.  158,  159. 


CHAPTER   88. 

OF  THE   ST^TE   WORKHOUSE. 

CHAPTER   89. 


OF    THE    STATE    PRIMARY    AND    REFORM    SCHOOLS,    AND    THE    VISITATION 
AND   REFORMATION    OP   JUVENILE   OFFENDERS. 

STATE    INDUSTRIAL     \.ND   REFORM    SCnOOLS,   AND   JUVENILE    OFFENDERS. 

Section  18.  As  co  the  right  of  appeal  in  cases  of  convictions  by 
judges  of  probate  under  this  section,  see  Kenney's  Case,  108  Mass. 
492,  495. 

Sect.  20.     The  summons,  except  so  far  as  dispensed  with  by  sec- 
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tion  32,  is  necessary  to  the  validity  of  the  proceedings.  Fitzgerald 
V.  Commonwealth,  5  Allen  509. 

Sect.  24.     See  Sennott's  Case,  146  Mass.  489,  494. 

Sect.  28.  "  Or,  in  the  discretion  of  the  judge,  to  such  other  pun- 
ishment," ^c.     See  Kenney's  Case,  108  Mass.  492,  494. 

Sect.  30.     See  Kenney's  Case,  108  Mass.  492,  494. 

Sect.  34.  "  Before  passing  such  sentence  the  court  shall  cause 
notice,"  ^c.  The  omission  of  such  notice  will  not  affect  the  validity 
of  the  sentence.     Fanning  v.  Commonwealth,  120  Mass.  388. 


CHAPTER   90. 

OF  contagious  diseases  among  cattle,  horses   and  other  domes- 
tic ANIMALS. 

Section  26.     As  to  the  constitutionality  of  this  section,  see  Rail- 
road Co.  V.  Husen,  95  U.  S.  465. 


CHAPTER  91. 

OF   INLAND   FISHERIES   AND   KELP. 

As  to  the  power  of  the  legislature  to  regulate  fishing  in  non-navi- 
gable streams,  see  Cole  v.  Eastham,  133  Mass.  65,  67. 

Section  10.  "  The  proprietors  of  any  pond  or  parts  of  a  pond 
created  hy  artificial  flowing."  See  Commonwealth  v.  Tiffany,  119 
Mass.  300,  304. 

Sect.  12.  '■'•Any  great  pond."  See  Commonwealth  v.  Vincent, 
108  Mass.  441,  449.  —  Commonwealth  v.  Tiffany,  119  Mass.  300, 
303. 

As  to  the  constitutionality  and  effect  of  this  section,  see  Common- 
wealth V.  Weatherhead,  110  Mass.  175. 

For  the  form  and  effect  of  leases  under  this  section,  see  Common- 
wealth V.  Vincent,  108  Mass.  441.  —  Commonwealth  v.  Eliot,  146 
Mass.  5,  9. 

"  So  as  7iot  to  debar  ingress  to,"  ^c.  See  Commonwealth  v.  Vin- 
cent, 108  Mass.  442,  451. 

Sect.  13.  No  notice  is  necessary  under  this  section  when  the 
application  for  a  lease  is  made  by  the  town  in  which  the  whole  of 
the  pond  is  situated.     Commonwealth  v.  Eliot,  146  Mass.  5,  9. 

Sect.  27.     This  section  applies  to  the  catching  of  all  kinds  of  fish. 
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whether  migratory  or  not.     Commonwealth  v.  Vincent,  108  Mass. 
441,  450. 

A  complaint  cannot  be  maintained  under  this  section  for  fishing 
in  a  pond  in  which  fishes  are  cultivated  by  lessees  under  leases 
signed  by  only  a  portion  of  the  proprietors.  Commonwealth  v. 
Perlcy,  130  Mass.  469. 

One  who  paddles  a  boat  in  wliich  another  fishes  may  be  convicted 
of  "fishing"  under  this  section.  Commonwealth  v.  Richardson,  142 
Mass.  71,  75. 

"  In  that  portion  of  a  pond^^*  ^c.  See  Commonwealth  v.  Vincent, 
108  Mass.  441,  450.  —  Commonwealth  v.  Weatherhead,  110  Mass. 
175,  178. 

As  to  the  form  of  a  complaint  under  this  section,  see  Common- 
wealth V.  Tiffany,  119  Mass.  300,  302.  —  Commonwealth  v,  Richard- 
son, 142  Mass.  71,  75. 

Sect.  31.     See  Eastham  v.  Anderson,  119  Mass.  526,  531. 

Sect.  84.     See  Commonwealth  v.  Barber,  143  Mass.  560. 

Sects.  93-102.  As  to  the  power  of  the  legislature  to  regulate  the 
taking  of  shell-fish,  see  Commonwealth  v.  Bailey,  13  Allen  541. 

Sect.  93.  As  to  the  meaning  and  effect  of  this  section,  see  Com- 
monwealth v..  Manimon,  136  Mass.  456. 

Sect.  94.  The  right  to  give  permits  to  take  oysters  belongs  to 
the  selectmen  of  a  town,  and  cannot  be  exercised  by  the  town  itself 
in  its  corporate  capacity.     Dill  v.  Wareham,  7  Met.  438,  446,  447. 

Sect.  96.  It  is  a  breach  of  the  provisions  of  this  section  if  two 
fishermen,  belonging  to  the  same  vessel,  take  jointly  more  than 
seven  bushels  of  clams  at  one  time.  Commonwealth  v.  Bailey,  13 
Allen  541,  545. 

Sect.  99.  For  a  case  arising  under  this  section,  see  Mitchell  v. 
Hart,  132  Mass.  207. 

Sect.  101.  "  Or  who  digs  or  takes  any  oysters.''''  One  who  in  dig- 
ging for  quahaugs  disturbs  and  destroys  oysters,  although  he  does 
not  take  them  away,  is  liable  to  be  indicted  under  this  section. 
Commonwealth  v.  Manimon,  136  Mass.  456. 

Sect.  104.  This  section  does  not  authorize  the  person  making  the  ■ 
complaint  to  bring  an  action  for  the  penalty  in  his  own  name.  Smith 
V.  Look,  108  Mass.  139. 

KELP   AND    SEA-WEED. 

Sect.  106.  As  to  the  meaning  of  "  adrift "  iu  this  section,  see 
Anthony  v.  Gifford,  2  Allen  549. 

.     14 
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CHAPTER  92. 

OF  THE   PRESERVATION   OF   CERTAIN   BIRDS   AND   OTHER   ANIMALS. 


CHAPTER  93. 

OF   THE   LAW   OF   THE   ROAD. 


Section  1.  "  When  persons  meet  each  otherP  Parties  do  not 
"  meet "  witliin  the  meaning  of  this  section,  when  one  is  travelhng 
along  a  road  and  another  is  turning  into  that  road  from  a  cross-road 
intersecting  it.  In  such  cases  the  rule  of  the  common  law  applies, 
:and  each  is  to  use  due  and  reasonable  care  adapted  to  the  place  and 
the  circumstances.  Lovejoy  v.  Dolan,  10  Cush.  495,  496.  —  Garri- 
gan  V.  Berry,  12  Allen  84. 

"  On  a  bridge  or  roadT  This  section  applies  as  well  to  "private  as 
to  public  roads.     Commonwealth  v.  Gammons,  23  Pick.  201. 

"  To  the  right  of  the  middle  of  the  travelled  partP  By  the  "  trav- 
elled part "  of  the  road  is  intended  that  part  which  is  wrought  for 
travelling,  and  not  any  track  which  may  happen  to  be  made  in  the 
road  by  the  passing  of  vehicles.  Clark  v.  Commonwealth,  4  Pick. 
125.  —  Jaquith  v.  Richardson,  8  Met.  213,  216.  But  see,  contra, 
Commonwealth  v.  Allen,  11  Met,  403,  405.  When  however  the  road 
is  hidden  by  snow,  the  beaten  and  travelled  path  is  intended. 
Jaquith  v.  Richardson,  8  Met.  213. 

Sect.  2.  In  some  cases  a  person  may,  without  being  deemed  to 
be  in  fault,  drive  on  the  side  of  a  vehicle  opposite  to  that  required 
by  this  section.     Smith  v.  Conway,  121  Mass.  216,  218. 

Sect.  4.  As  to  the  form  of  a  complaint  under  this  section,  see 
Commonwealth  v.  Allen,  11  Met.  403. 

A  master  is  not  liable  under  this  section  for  an  injury  caused  by 
the  act  of  his  servant  in  driving  on  the  wrong  side  of  the  road,  if 
such  act  is  unaccompanied  by  negligence  on  tlie  part  of  the  servant. 
The  statute  confines  both  the  civil  remedy  and  the  public  prosecu- 
tion to  the  particular  individual  who  is  personally  guilty.  Goodhue 
v.  Dix,  2  Gray  181,  182.  But  for  an  injury  caused  by  his  servant's 
negligence,  the  master  will  be  liable  even  though  such  negligence 
consisted  in  driving  on  the  wrong  side  of  the  road.  Reynolds  v. 
Hanrahan,  100  Mass.  313,  316. 

A  party  who,  when  driving  on  the  wrung  side  of  the  road,  comes 
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in  collision  with  another,  will  not  be  liable  for  the  damages  caused 
by  the  collision,  if  such  other  party  might,  by  the  use  of  ordinary 
caio,  have  avoided  the  collision.  Parker  v.  Adams,  12  Met.  415.  — 
Rcvuolds  V.  Hanralian,  100  Mass.  313.  But  see  Fales  v.  Dearborn, 
1  Pick.  345.  8o  of  a  party  driving  a  sleigh  without  bells.  Counter 
V.  Couch,  8  Allen  436. 

And  a  party  driving  on  the  wrong  side  of  the  road  may  even 
recover  damages  from  one  who  carelessly  and  recklessly  drives 
against  him,  provided  his  own  fault  does  not  contribute  to  the  acci- 
dent. Spofford  V.  Harlow,  3  Allen  176.  — Smith  v.  Gardner,  11 
Gray  418. 

A  party  who,  while  driving  on  the  wrong  side  of  tlie  road,  comes 
in  contact  with  a  defect  in  the  highway,  may  nevertheless  recover 
from  the  town  for  injuries  caused  by  the  defect.  Damon  v.  Scituate, 
119  Mass.  6G,  68. 

A  party  driving  a  sleigh  without  bells  will  not  be  prevented  from 
recovering  from  a  town  for  an  injury  caused  by  a  defect  in  the  way, 
unless  the  want  of  bells  contributed  to  cause  the  accident.  Kidder 
V.  Dunstable,  11  Gray  342,  344. 


CHAPTER  94. 

OF  TIMBER   AFLOAT   OR   CAST   ON   SHORE. 

Section  1.  "  When  any  log,  mast,  spar,  or  other  timber"  This 
"  does  not  include  boats  or  vessels."  Gray,  J.,  in  Chase  v.  Corcoran, 
106  Mass.  286,  287. 

Sect.  5.  This  section  is  not  unconstitutional  as  being  an  attempt 
to  "  regulate  commerce  among  the  several  states."  Harrigan  v. 
Connecticut  River  Lumber  Co.,  129  Mass.  580,  584. 

As  to  this  section  see  also  French  v.  Connecticut  River  Lumber 
Co.,  145  Mass.  261.  262. 


CHAPTER   95. 

OF   LOST  GOODS   AND    STRAY   BEASTS. 

This  chapter  "  applies  to  lost  property  found  on  land  only,  and  not 
to  property  afloat  on  tide  waters,  without  the  limits  of  any  city  or 
town,  and  within  the  admiralty  jurisdiction  of  the  United  States." 
Gray,  J.,  in  Chase  v.  Corcoran,  106  Mass.  286,  288. 
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As  to  the  common  law  right  of  the  finder  of  lost  property  to  be 
reimbursed  for  expenses  incurred  in  the  care  of  it  while  in  his  pos- 
session, see  Chase  v.  Corcoran,  106  Mass.  280,  288. 

'•  The  finder  of  lost  goods  may  lawfully  take  them  into  his  posses- 
sion, and  if  he  does  so  without  any  felonious  intent  at  that  time,  a 
subsequent  conversion  of  them  to  his  own  use,  by  whatever  intent 
that  conversion  is  accompanied,  will  not  constitute  larceny.  But  if, 
at  the  time  of  first  taking  them  into  his  possession,  he  has  a  felonious 
intent  to  appropriate  them  to  his  own  use  and  to  deprive  the  owner 
of  them,  and  then  knows  or  has  the  means  of  knowing  or  ascertain- 
ing, by  marks  on  the  goods  or  otherwise,  who  the  owner  is,  he  may 
be  found  guilty  of  larceny."  Gray,  C.  J.,  in  Commonwealth  v.  Titus, 
116  Mass.  42,  44. 

If  the  finder  of  lost  goods  conceals  the  fact  of  the  finding  and 
keeps  the  goods  in  his  possession  in  the  hope  that  the  owner  will 
offer  a  reward  for  their  recovery,  it  seems  that  he  may  be  held 
guilty  of  larceny.  Felton  v.  Gregory,  130  Mass.  176.  —  Common- 
wealth V.  Mason,  105  Mass.  163. 


CHAPTER   96. 

OF  UNCLAIMED  OR  ABANDONED  PROPERTY  OR  ANIMALS. 


CHAPTER  97. 

OF  WRECKS  AND  SHIPWRECKED  GOODS. 

The  words  "  wrecks  and  shipwrecked  goods  "  refer  only  "  to  ships 
and  goods  cast  on  shore  by  the  sea,  and  cannot  be  extended  to  a  boat 
or  other  property  afloat,  not  appearing  to  have  been  ever  cast  ashore, 
or  thrown  overboard,  or  lost  from  a  vessel  in  distress."  Gray,  J., 
in  Chase  v.  Corcoran,  106  Mass.  286,  288. 


CHAPTER   98. 

OF  THE   OBSERVANCE   OF  THE  LORD'S   DAY. 

Section   2.     The  provisions   of  this   section    are  constitutional. 
Commonwealth  v.  Has,  122  Mass.  40,  41. 
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"  Wlioever  on  the  Lord's  day  keeps  open  Jus  shop,''*  S^c.  As  to 
what  is  meant  by  "  keeps  open,"  see  Commonwealth  v.  Lynch, 
8  Gray  384.  —  Commonwealth  v.  Harrison,  11  Gray  308. 

A  person  who  has  the  charge  and  control  of  a  shop  and  carries  on 
the  business  thereof,  although  both  the  shop  and  the  business  are 
owned  by  another,  may  be  convicted  under  this  section.  Common- 
wealth V.  Dale,  144  Mass.  363. 

"  Or  does  any  manner  of  labor,  business,  or  work^  The  execu- 
tion of  a  will  is  not  such.     Bennett  v.  Brooks,  9  Allen  118. 

"  Except  works  of  necessity  and  charity^  This  exception  qualifies 
only  the  words  "  does  any  manner  of  labor,  business,  or  work,"  and 
not  the  preceding  portion  of  the  section.  Commonwealth  v.  Nagle, 
117  Mass.  142.  —  Commonwealth  v.  Dextra,  143  Mass.  28,  31.— 
Commonwealth  v.  Starr,  144  Mass.  359,  361.  —  Commonwealth  v. 
Osgood,  144  Mass.  362. 

A  contract  by  the  overseers  of  the  poor  of  a  town  for  the  relief 
of  a  sick  pauper  is  within  this  exception.  Aldrich  v.  Blackstone, 
128  Mass.  148, 151. 

The  running  of  a  street  railway  car  for  the  purpose  of  accom- 
modating the  public  generally  and  of  earning  money  by  the  carriage 
of  passengers,  is  not  within  the  exception,  although  some  of  the  pas- 
sengers in  the  car  may  be  travelling  for  legal  reasons.  Day  v. 
Highland  Street  Railway  Co.,  135  Mass.  113.  So  also  with  regard 
to  running  a  freight  train  on  a  steam  railroad.  Read  v.  Boston  & 
Albany  R.  R.,  140  Mass.  199,  200. 

The  carrying  of  the  mails  has  been  held  to  be  within  the  excep- 
tion. Commonwealth  v.  Knox,  6  Mass.  76.  So  also  the  piloting  of 
a  vessel  into  a  port.  Perkins  v.  O'Mahoney,  131  Mass.  546.  So  also 
the  repair  of  a  defect  in  the  highway.  Flagg  v.  Millbury,  4  Cush. 
243.  But  as  to  the  receiving  of  criminal  complaints  and  the  issuing 
of  warrants  on  the  Lord's  day,  see  Pearce  v.  Atwood,  13  Mass.  324, 
345.  See  also  McClary  v.  Lowell,  44  Vt.  143,  and  cases  cited  under 
section  3. 

The  gathering  of  sea-weed  on  a  beach  on  the  Lord's  day  is  not  a 
work  of  necessity,  although,  unless  then  gathered,  it  will  probably  be 
floated  away  beyond  reach.  Commonwealth  v.  Sampson,  97  Mass. 
407. 

The  hoeing  of  crops,  which  are  suffering  from  the  want  of  hoeing, 
is  not  a  work  of  necessity.  Commonwealth  v.  Josselyn,  97  Mass. 
411. 

It  cannot  be  ruled,  as  matter  of  law,  that  the  work  of  shaving  an 
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aged  and  infirm  person  in  his  own  house  on  the  Lord's  day  is  not  a 
work  of  necessity.     Stone  v.  Graves,  145  Mass.  353. 

The  repairing:  of  the  machinery  of  a  mill  on  the  Lord's  day  is  not 
a  work  of  necessity,  although  the  mill  cannot  continue  in  operation 
unless  the  repairs  are  made,  and  although  the  repairs  cannot  be 
made  on  a  week  day  without  stopping  the  whole  mill  and  thereby 
interrupting  the  labor  and  employment  of  a  large  number  of  people. 
McGrath  v.  Merwin,  112  Mass.  467,  468. 

The  fact  that  work  is  performed  gratuitously  and  as  an  act  of 
kindness  does  not  necessarily  make  it  a  work  of  charity.  McGrath 
V.  Merwin,  112  Mass.  467,  469. 

A  contract  made  on  the  Lord's  day  in  violation  of  this  section  is 
absolutely  void,  and  no  subsequent  ratification  will  make  it  possible 
to  maintain  an  action  upon  it.  Day  v.  McAllister,  15  Gray  433.  — 
Stevens  v.  Wood,  127  Mass.  123,  124. 

Upon  a  bond  executed  on  the  Lord's  day  in  violation  of  this  sec- 
tion no  action  can  be  maintained.  Pattee  v.  Greely,  13  Met.  284. 
So  of  a  guaranty  so  executed,  although  it  did  not  take  effect  as  a 
contract  until  a  later  date.  Merriam  v.  Stearns,  10  Cush.  257. 
Nor  can  an  action  be  maintained  for  a  deceit  practised  in  an  ex- 
change of  horses  on  the  Lord's  day.  Robeson  v.  French,  12  Met.  24. 
But  money  paid  on  the  Lord's  day,  and  retained  afterwards,  dis- 
charges a  debt.     Johnson  v.  Willis,  7  Gray  164. 

A  part  payment  made  on  the  Lord's  day  will  not  take  a  debt  out 
of  the  statute  of  limitations.     Clapp  v.  Hale,  112  Mass.  368,  370. 

A  note  made  and  delivered  on  a  week  day  will  not  be  void  because 
dated,  and  by  agreement  to  take  effect,  on  a  subsequent  Lord's  day. 
Stacy  V.  Kemp,  97  Mass.  166. 

One  who  takes  a  negotiable  note  before  maturity,  bona  fide,  and 
for  a  valuable  consideration,  may  maintain  an  action  on  such  note 
against  the  maker,  although  it  was  given  on  the  Lord's  day,  provided 
it  bears  date  of  a  secular  day.  Cranson  v.  Goss,  107  Mass.  439.  In 
this  case  Judge  Gray  gives  in  his  opinion  a  general  review  of  the 
cases  relative  to  contracts  made  on  the  Lord's  day. 

The  fact  that  the  request  for  services  afterwards  rendered  on  a 
week  day  was  made  on  the  Lord's  day,  if  it  docs  not  appear  that  the 
request  was  accepted  on  that  day,  will  not  prevent  the  party  render- 
ing the  services  from  maintaining  an  action  upon  the  promise  implied 
in  such  request.     Dickinson  v.  Richmond,  97  Mass.  45. 

Where  a  horse  was  sold  and  delivered  on  the  Lord's  day,  it  was 
held  that,  although  the  purchaser  kept  him  afterwards,  the  owner 
could  not  maintain  an  action  of  contract  against  him  for  the  price 
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of  the  horse.  It  seems  that  the  owner  had  a  remedy  by  an  action 
of  tort  in  the  nature  of  trover,  or,  if  the  purchaser  had  sold  the 
horse,  that  the  owner  might  have  brought  an  action  of  contract  for 
the  proceeds.     Ladd  v.  Rogers,  11  Allen  209,  212. 

Where,  however,  two  parties  made  an  exchange  of  chattels  on  the 
Lord's  day,  and  one  of  the  parties  subsequently  returned  the  chattel 
received  by  him  and  demanded  of  the  other  party  the  chattel  which 
had  been  given  in  exchange  for  the  one  returned,  it  was  held  that  he 
could  not  maintain  an  action  of  tort  for  the  conversion  of  the  chattel 
so  demanded.     Myers  v.  Meinrath,  101  Mass.  366. 

If  an  article  is  sold  on  the  Lord's  day  and  the  price  paid,  it  seems 
that  it  cannot  afterwards  be  attached  as  the  property  of  the  vendor. 
Horton  v.  Buffinton,  105  Mass.  399. 

When  pigs  were  sold  on  the  Lord's  day  and  delivered  and  accepted 
on  Monday,  it  was  held  that  the  owner  might  recover  their  value 
from  the  purchaser  in  an  action  of  contract  upon  an  implied  assump- 
sit.    Bradley  v.  Rea,  14  Allen  20.  —  s.  c.  103  Mass.  188. 

As  to  the  cases  in  which  one  may  maintain  an  action  for  injuries 
sustained  while  he  is  acting  in  violation  of  this  section,  see  McGrath 
V.  Merwin,  112  Mass.  467,  469.     See  also  St.  1884,  c.  37. 

As  to  the  form  of  a  complaint  or  indictment  for  an  offence  under 
this  section,  see  Commonwealth  v.  Collins,  2  Cush.  556.  —  Common- 
wealth V.  Wright,  12  Allen  187.  —  Commonwealth  v.  Trickey,  13 
Allen  559.  —  Commonwealth  v.  Sampson,  97  Mass.  407.  —  Com- 
monwealth V.  Josselyn,  97  Mass.  411.  —  Commonwealth  v.  Shanni- 
han,  145  Mass.  99. 

Sect.  3.  "  Whoever  travels^^  ^c.  One  who  takes  a  short  walk  for 
exercise  or  to  make  a  social  call,  does  not  "  travel  "  within  the  mean- 
ing of  this  section.  Hamilton  v.  Boston,  14  Allen  475,  484.  —  Barker 
V.  Worcester,  139  Mass.  74.  In  the  case  first  cited  Judge  Gray 
gives  a  historical  sketch  of  all  the  early  laws  upon  the  subject  of 
travelling  on  the  Lord's  day.  In  Maine  it  has  been  held  that  one 
who  walks  out  to  visit  a  friend  residing  in  the  same  town,  "  travels  " 
within  the  meaning  of  the  statute.  Cratty  v.  Bangor,  57  Me.  423, 
But  see  O'Connell  v.  Lewiston,  65  Me.  34. 

As  to  what  are  sufficient  reasons  for  travelling  on  the  Lord's  day, 
see  Pearce  v.  Atwood,  13  Mass.  324,  350.  —  Stanton  v.  Metropolitan 
R.  R.  Co.,  14  Allen  485,  486.  — Jones  u.  Andover,  10  Allen  18.— 
Commonwealth  v.  Knox,  6  Mass.  76.  —  McClary  v.  Lowell,  44  Vt. 
143.  —  Feital  v.  Middlesex  Railroad  Co.,  109  Mass.  398,  404  (travel- 
ling to  attend  spiritualist  meeting).  —  Home  v.  Meakin,  115  Mass. 
326,  331.  —  Connolly  v.  Boston,  117  Mass.  64.  —  Gorman  v.  Lowell, 
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117  Mass.  65. —  Doyle  v.  Lynn  &  Boston  R.  R.,  118  Mass.  195 
(travelling  to  visit  a  sick  friend).  —  Smith  v.  Boston  &  Maine  R.  R., 
120  Mass.  490.  —  Crosman  v.  Lynn,  121  Mass.  301  (bringing  home 
a  servant  to  cook  a  Sunday  dinner). —^  Davis  v.  Somerville,  128 
Mass.  594  (going  to  call  on  a  friend  on  return  from  a  funeral). — 
Bucher  v.  Fitchburg  R.  R.,  131  Mass.  156,  158  (travelling  to  get  in- 
formation about  a  sick  sister).  —  Cronan  v.  Boston,  136  Mass.  384 
(visit  to  sick  sister  made  on  the  Lord's  day  only  because  the  party 
visiting  was  at  work  on  other  days).  See  also  cases  cited  under 
preceding  section. 

A  person  travelling  on  the  Lord's  day  cannot  recover  of  a  town 
for  injuries  received  by  him  from  a  defect  in  the  highway,  unless  his 
travelling  was  from  necessity  or  charity,  and  the  burden  is  upon  him 
to  show  that  it  was  so.  Bosworth  v.  Swansey,  10  Met.  363.  In  an 
action  to  recover  for  such  injuries  the  defendant  may  prove  the 
plaintiff's  violation  of  the  statute  as  a  defence,  without  having  spe- 
cially averred  it  in  the  answer.     Jones  v.  Andover,  10  Allen  18. 

One  who,  when  travelling  illegally  on  the  Lord's  day,  hitches  his 
horse  by  the  side  of  the  way,  cannot  maintain  an  action  of  tort  against 
one  who  negligently  drives  against  his  horse  when  so  hitched.  Lyons 
V.  Desotelle,  124  Mass.  387. 

But  the  owner  of  a  horse,  who  lets  it  on  the  Lord's  day  to  be 
driven  for  pleasure  to  a  particular  place,  has  been  held  to  be  entitled 
to  maintain  an  action  of  tort  against  the  hirer  for  driving  the  horse 
to  a  different  place,  and,  in  doing  so,  injuring  it.  Hall  v.  Corcoran, 
107  Mass.  251,  252  (overruling  Gregg  v.  Wyman,  4  Cush.  322). 

And  one  who,  when  travelling  illegally  on  the  Lord's  day,  is 
injured  by  the  assault  of  a  -dog,  may  maintain  an  action  for  such 
injury  against  the  owner  of  the  dog.     White  v.  Lang,  128  Mass.  598. 

So  also  one  who,  when  so  travelling,  is  wantonly  and  maliciously 
run  down  by  the  vehicle  of  another,  may  recover  for  the  injury  done. 
Wallace  v.  Merrimack  River  Nav.  Co.,  134  Mass.  95,  96. 

One  who  travels  illegally  on  the  Lord's  day,  and  stops  at  a  hotel, 
and  delivers  his  property  for  keeping  into  the  charge  of  the  land- 
lord's servant,  may  recover  of  the  landlord  the  value  of  such  prop- 
erty, if  it  is  not  to  be  found  on  the  following  day.  Cox  v.  Cook,  14 
Allen  165, 166. 

"  But  the  provisions  of  this  section  shall  not  constitute  a  defence" 
^c.  This  clause  was  added  by  reason  of  the  decision  in  Stanton  v. 
Metropolitan  R.  R.,  14  Allen  485.  As  to  its  effect,  see  also  Day  v. 
Highland  Street  Railway,  135  Mass.  113,  115.  —  McDonough  v. 
Metropolitan  R.  R.,  137  Mass.  210,  214. 
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Prior  to  St.  1877,  c.  232,  an  action  could  not  be  maintained  against 
a  street  railway  company  for  a  personal  injury  received  by  the  plain- 
tiff, in  consequence  of  the  negligence  of  the  company,  while  the 
plaintiff  was  travelling  in  one  of  its  cars  upon  the  Lord's  day. 
Stanton  v.  Metropolitan  R.  R.,  14  Allen  485. 

A  railroad  company,  running  cars  on  the  Lord's  day  in  violation 
of  the  provisions  of  this  chapter,  is  held  to  a  stricter  liability  for 
accidents  at  crossings  of  highways,  for  the  reason  that  the  public  is 
entitled  to  piesume  that  the  company  will  observe  the  law  and  not 
run  trains.     Hyde  Park  v.  Gay,  120  Mass.  589,  592. 

Sect.  4.  An  indictment  under  this  section  should  state  the  pre- 
cise number  of  persons  entertained,  and  should  negative  that  they 
were  travellers,  &c.  Commonwealth  v.  Maxwell,  2  Pick.  139.  As 
to  the  form  of  alleging  that  the  persons  entertained  were  not  travel- 
lers, see  Commonwealth  v.  Crowther,  117  Mass.  116. 

Sect.  6.  A  search  warrant  is  not  a  "  civil  process  "  within  the 
meaning  of  this  section.     Wright  v.  Dressel,  140  Mass.  148,  150. 

Sect.  13.  The  matters  referred  to  in  this  section  are  matters  of 
defence,  to  be  alleged  and  proved  by  the  defendant.  Commonwealth 
V.  Trickey,  13  Allen  559. 

"  For  performing  secular  busijiess.^^  Keeping  a  shop  open  is  not  a 
business  which  can  be  permitted  under  this  provision.  Common- 
wealth V.  Has,  122  Mass.  40,  41.  —  Commonwealth  v.  Starr,  144 
Mass.  359,  361. 

Sect.  16.  Prior  to  1860  one  might  legally  do  business  or  travel 
after  sunset  on  the  Lord's  day.  See  Tracy  v.  Jenks,  15  Pick.  465, 
467.  —  Rev.  St.  c.  50,  s,  4.  —  St.  1844,  c.  160,  s.  2. 


CHAPTER  99. 

OP   GAMING. 


Section  1.  Dog-fighting  is  a  "  game  "  within  the  meaning  of  this 
section.  Grace  v.  M'Elroy,  1  Allen  563.  So  also  ^foot-race.  Jones 
V.  Cavanaugh,  149  Mass.  124,  125. 

If  the  loser  does  not  commence  his  action  under  this  section  with- 
in three  months,  his  right  of  action  is  lost.  Shed  v.  Tileston,  8  Gray 
244.  —  Babcock  v.  Thompson,  3  Pick.  446.  —  Low  v.  Blanchard,  116 
Mass.  272,  274. 

"  If  the  loser  does  not  within  three  months  after  such  loss.''  This 
limitation  of  three  months  applies  when  the  loser  is  a  minor  equally 
as  in  other  cases-     French  v.  Marshall,  136  Mass.  564. 
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"  Without  covin  or  collusion.^^  This  refers  to  covin  and  collusion 
between  the  person  who  lost  and  the  person  who  won,  the  intention 
of  the  statute  being  to  prevent  a  merely  collusive  suit  by  the  loser 
from  barring  a  suit  by  a  third  person.  Cole  v.  Applebury,  136  Mass. 
525,  527. 

"  Any  other  person  may  sue  for  and  recover  treble  the  value  thereof  ^^ 
^c.  For  an  early  case  of  an  action  brought  for  this  purpose,  see 
Mason  v.  Waite,  17  Mass.  560. 

The  wife  of  the  loser  has  been  held  to  be  entitled  to  maintain  such 
action.     Read  v.  Stewart,  129  Mass.  407,  411. 

So  also  a  person  who  was  the  guardian  of  the  loser,  the  latter  being 
a  minor.     French  v.  Marshall,  136  Mass.  564,  566. 

An  action  under  this  section  to  recover  treble  the  value  of  prop- 
erty lost  by  gaming,  is  a  penal  action,  which  must  under  Pub.  St. 
0.  197,  §  4,  be  brought  within  one  year  after  the  offence  is  com- 
mitted.    Cole  V.  Groves,  134  Mass.  471. 

Whether  an  action  under  this  section  is  an  "  action  for  the  recov- 
ery of  a  forfeiture,"  which  under  P.  S.  c.  161,  s.  11,  is  to  be  brought 
"  in  the  county  in  which  the  offence  was  committed,"  quaere.  See 
Morris  v.  Farrington,  138  Mass.  466,  467. 

In  an  action  under  this  section  the  plaintiff  may  recover  on  a 
single  count  the  net  loss  resulting  from  continuous  gaming  at  one 
sitting.     Hogle  v.  Connell,  134  Mass.  150. 

An  action  under  this  or  the  following  section  does  not  survive 
against  the  personal  representations  of  the  defendant.  Yarter  v. 
Flagg,  143  Mass.  280. 

Sect.  2.  Throwing  dice  to  determine  who  shall  pay  for  liquor,  or 
for  any  other  article  bought,  is  "  gaming  "  within  the  meaning  of  this 
section.     Commonwealth  v.  Gourdier,  14  Gray  390. 

An  action  under  this  section  must  be  brought  within  three  months 
after  the  loss  of  the  money.     Low  v.  Blanchard,  116  Mass.  272,  274. 

Sect.  5.  Money  lent  for  gaming,  though  no  note  or  other  security 
is  given,  cannot  be  recovered  back.     White  v.  Buss,  3  Cush.  448. 

If  a  party  who  has  indorsed  a  check,  knowing  it  to  have  been 
given  for  money  won  by  gaming,  pays  to  the  holder  of  such  check 
the  amount  due  thereon,  he  cannot  recover  from  the  drawer  of  the 
check  or  from  a  prior  indorser  the  amount  so  paid,  Scollans  v. 
Flynn,  120  Mass.  271. 

Sect.  6.     "  Keeping^     See  Commonwealth  v.  Drew,  3  Cush.  279. 

"  Unlauful  game  or  sports  Cock-fighting  is  an  unlawful  game  or 
sport  within  the  meaning  of  this  section.  Commonwealth  v.  Tilton, 
8  Met.  232,  234.     So  also,  it  seems,  is  the  game  of  bowls  or  ninepins. 
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Commonwealth  v.  Goding,  3  Met.  130.  —  Commonwealth  v.  Stowell, 
9  Met.  572,  575. 

As  to  the  form  of  an  indictment  under  this  section,  see  Common- 
wealth V.  Stowell,  9  Met.  572. 

Sect.  10.  Game-cocks  are  not  imj)lements  of  gaming  within  the 
meaning  of  this  section.     Coolidge  v.  Choate,  11  Met.  79. 

"  All  pe)'S07is  who  are  there  found  present  at  any  garnet  See 
Commonwealth  v.  Hogartv,  141  Mass.  106. 


CHAPTER   100. 

OF   INTOXICATING   LIQUORS. 


This  chapter  held  to  be  constitutional.  Commonwealth  v.  Fred- 
ericks, 119  Mass.  200,  205. 

A  license  granted  under  a  statute  of  the  United  States  will  not 
authorize  a  sale  of  intoxicating  liquors  in  this  state  contrary  to  the 
provisions  of  this  chapter.  Commonwealth  v.  O'Donnell,  8  Allen 
548.  —  Commonwealth  v.  Thornilej,  6  Allen  445. 

Section  1.  "  No  person  shall  sell,^'  ^c.  This  prohibition  refers 
not  only  to  sales  for  money,  but  also  to  cases  in  which  liquors  are 
bartered  or  exchanged  for  other  articles.  See  Howard  v.  Harris, 
8  Allen  297.  —  Commonwealth  v.  Clark,  14  Gray  367,  372.  —  Com- 
monwealth V.  Abrams,  150  Mass.  393. 

Keeping  liquors  for  sale,  though  they  are  not  exposed  for  sale,  is 
an  offence  within  this  section.  Commonwealth  v.  Atkins,  136  Mass. 
160.  —  Commonwealth  v.  Welch,  140  Mass.  372.  —  Commonwealth 
V.  Tay,  146  Mass.  146, 148. 

"  It  is  not  a  reasonable  construction  to  hold  that  the  statute  pro- 
hibits the  sale  of  every  medicine  or  article  of  food  in  the  preparation 
of  which  liquor  is  used.  In  order  to  determine  whether  the  statute 
applies  to  a  sale,  the  true  test  is  to  inquire  whether  the  article  sold 
is  in  reality  an  intoxicating  liquor.  If  it  is,  the  sale  is  illegal,  al- 
though it  is  sold  to  be  used  as  a  medicine,  or  it  is  attempted  to  dis- 
guise it  under  the  name  of  a  medicine,  or  as  a  mixture  of  liquor  and 
other  ingredients.  But  if  the  article  sold  cannot  be  used  as  an  in- 
toxicating drink,  it  is  not  within  the  prohibition  of  the  statute, 
although  it  contains  as  one  of  its  ingredients  some  spirituous  liquor." 
Morton,  J.,  in  Commonwealth  v.  Ramsdell,  130  Mass.  68,  69. 

The  distribution  of  liquors  to  the  members  of  a  "  club  "  is  not  a 
"  sale  "  within  the  meaning  of  this  section.     Commonwealth  v.  Pom- 
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phret,  137  Mass.  564.  —  Commonwealth  v.  Ewig,  145  Mass.  119, 
122. 

A  sale  by  a  servant,  contrary  to  the  orders  of  his  master,  will  not 
render  the  latter  liable  under  this  section.  Commonwealth  v. 
Wachendorf,  141  Mass.  270.  See  also  Commonwealth  v.  Briant, 
142  Mass,  463.  — Commonwealth  v.  Stevenson,  142  Mass.  466,468.— 
Commonwealth  v.  Hayes,  145  Mass.  289,  294. 

As  to  the  cases  in  which  the  servant  will  be  liable,  see  Common- 
wealth V.  Merriam,  148  Mass.  425,  427. 

A  sale  made  in  violation  of  the  provisions  of  this  section  will 
nevertheless  pass  the  title  to  the  purchaser.  See  Cobb  v.  Farr,  16 
Gray  597. 

And  where  an  agent  of  the  owner  of  liquor  sells  the  liquor  in 
violation  of  law,  the  agent  will  be  liable  to  a  criminal  prosecution 
if  he  embezzles  the  proceeds  of  the  sale.  Commonwealth  v.  Smith, 
129  Mass.  104,  111. 

Evidence  that  the  seller  believed  that  what  he  sold  was  a  medicine, 
or  not  intoxicating,  will  not  be  admissible  in  his  defence.  Common- 
wealth V.  Hallett,  103  Mass,  452.  See  also  Commonwealth  v.  Savery, 
145  Mass.  212,  214.  —  Commonwealth  v.  Daly,  148  Mass.  428. 

Sect.  2.     See  Mills  v.  Perkins,  120  Mass.  41. 

Sect.  4.  As  to  who  may  be  deemed  an  "  importer "  within  the 
meaning  of  this  section,  see  King  v.  McEvoy,  4  Allen  110,  111. 

A  sale  by  an  importer  in  the  original  package  will  be  valid 
although  the  vendor  knows  that  the  purchaser  intends  to  resell  in 
violation  of  law.     Richards  v.  Woodward,  113  Mass.  285. 

Sect.  5.  Selectmen  in  granting  licenses  under  this  section  act  as 
the  officers  and  agents  of  the  town,  and  not  as  independent  public 
officers.     Dunn  v.  Framingham,  132  Mass.  436,  438. 

'''-Every  license  shall  he  signed  hy  the  mayor T  The  signing  by  the 
mayor  is  merely  a  ministerial  act  and  may  be  enforced  by  manda- 
mus.    Braconier  v.  Packard,  136  Mass.  50,  52. 

'•'•It  shall  name  the  person  licensed.^^  Whether  a  license  to  a  part- 
nership by  the  firm  name  simply  is  sufficient,  see  Commonwealth  v. 
Bearce,  150  Mass.  389,  391. 

"  The  building  in  tvMch  the  business  is  to  be  carried  on^  See 
Commonwealth  v.  Merriam,  136  Mass.  433. 

Sect.  6.  "  The  name  of  the  applicant  in  fulV^  Where  the  initial 
only  of  the  applicant's  middle  name  was  given,  it  was  held  to  be 
sufficient.     Braconier  v.  Packard,  136  Mass.  50,  53. 

In  such  a  notice  the  names  of  all  the  persons  composing  a  partner- 
ship should  be  given.     Commonwealth  v.  Bearce,  150  Mass.  389,  392. 
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"  A  'particular  description  of  the  premises  to  he  used."  See  Bra- 
conier  v.  Packard,  13G  Mass.  50,  53. 

Sect.  7.      See  Young  v.  Blaisdell,  138  Mass.  344. 

Sect.  9.  "  Each  license  shall  he  expressed  to  he  subject"  ^e. 
See  Murphy  v.  Nolan,  126  Mass.  542.  —  Commonwealth  v.  Cauley, 
150  Mass.  272,  275. 

Clause  1.  "  The  huilding  in  which  the  business  may  be  carried  on" 
As  to  sales  made  outside  the  building,  see  Murphy  v.  McNulty,  145 
Mass.  464. 

Clause  2.  "  Jle  may  supply  such  liquor  to  guests  who  have  re- 
sorted to  his  house  for  food  or  lodging."  See  Commonwealth  v. 
Hagan,  140  Mass.  289,  291.  —  Commonwealth  v.  Moore,  145  Mass. 
244,  247. 

Clause  4.  A  complaint  alleging  a  sale  to  a  minor  may  be  main- 
tained by  evidence  that  the  sale  was  made  to  the  minor  for  the  use 
of  an  adult  whose  name  was  known  to  the  seller  at  the  time  of  the 
sale.     Commonwealth  v.  O'Leary,  143  Mass.  95. 

"  To  an  intoxicated  person."  A  party  holding  a  license  will  be 
liable  to  prosecution  if  he  sells  liquor  to  an  intoxicated  person, 
although  he  does  not  know  that  he  is  intoxicated.  Commonwealth 
V.  Julius,  143  Mass.  132,  134.  See  also  Commonwealth  v.  Trimble, 
150  Mass.  89,  91. 

Clause  5.  "  A  public  bar"  See  Commonwealth  v.  Rogers,  135 
Mass.  536,  539.  —  Commonwealth  v.  Everson,  140  Mass.  292,  295.  — 
Commonwealth  v.  Powderly,  148  Mass.  457. 

"  Shall  specify  the  room  or  rooms  in  which  such  liquors  shall  be 
sold  or  kept  by  a  common  victualler."  See  Commonwealth  v.  Strat- 
ton,  150  Mass.  188,  189.  —  Commonwealth  v.  Cauley,  150  Mass. 
272,  274. 

"  Shall  keep.,  sell.,  or  deliver  any  such  liquors  in  any  room  or  part 
of  a  build  i7ig  not  specified"  ^c.  See  Commonwealth  v.  Welch,  147 
Mass.  374,  375. 

Sect.  12.  For  cases  of  prosecutions  for  violations  of  the  provisions 
of  this  section,  see  Commonwealth  v.  Costello,  and  Commonwealth  v. 
Jones,  133  Mass.  192.  —  Commonwealth  v.  Auberton,  133  Mass. 
404.  —  Commonwealth  v.  Casey,  134  Mass.  194,  196. — Common- 
wealth V.  Kelley,  140  Mass.  441. — Commonwealth  v.  Barnes,  140 
Mass.  447.  —  Commonwealth  v.  Ferden,  141  Mass.  28,  30.  —  Com- 
monwealth V.  Worcester,  141  Mass.  58.  —  Commonwealth  v.  Rourke, 
141  Mass.  321. 

As  to  the  proper  form  of  a  complaint  under  this  section,  see 
Commonwealth  v.  Gibbons,  134  Mass.  197. 
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"  Shall  of  itself  make  the  license  void^  See  Commonwealth  v. 
Barnes,  138  Mass.  511,  512. 

As  to  what  "  screens,"  &c.,  come  within  the  meaning  of  this  sec- 
tion. Commonwealth  v.  Kam,  143  Mass.  92.  —  Commonwealth  v. 
Moore,  145  Mass.  244,  247.  —  Commonwealth  v.  Sawtelle,  150  Mass. 
320,  321.  —  Commonwealth  v.  McDonnough,  150  Mass.  504. 

Sect.  13.  "  Conditioned  for  the  payment  of  all  costs,  damages, 
and  fines  incurred  by  violation  of  the  provisions  of  this  chapter^^ 
See  Da}'  v.  Frank,  127  Mass.  497. 

Sect.  15.  This  section  is  not  unconstitutional.  Commonwealth 
V.  Ducey,  126  Mass.  269. 

"  Specially  authorized.''''  See  Commonwealth  v.  Ducey,  126  Mass. 
269. 

Sect.  16.  As  to  the  proper  proceedings  for  the  forfeiture  of  a 
license,  see  Commonwealth  v.  Moylan,  119  Mass.  109.  —  Common- 
wealth v.  Hamer,  128  Mass.  76.  —  Commonwealth  v.  Wall,  145  Mass. 
216. 

Sect.  17.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Intoxicating  Liquors,  138  Mass.  506.  —  Common- 
wealth V.  Keefe,  143  Mass.  467. 

Sect.  18.  As  to  the  form  of  a  complaint,  &c.,  for  a  violation  of 
this  chapter,  see  Commonwealth  v.  Burke,  121  Mass.  39. —  Com- 
monwealth v.  Lattinville,  120  Mass.  385.  —  Commonwealth  v.  Davis, 
121  Mass.  352.  —  Commonwealth  w.  Dolan,  121  Mass.  374.  — Com- 
monwealth V.  Hoar,  121  Mass.  375.  —  Commonwealth  v.  Hanley, 
121  Mass.  377.  —  Commonwealth  v.  Levy,  126  Mass.  240.  —  Com- 
monwealth V.  Byrnes,  126  Mass.  248,  249.  —  Commonwealth  v. 
Hickey,  126  Mass.  250.  —  Commonwealth  v.  Sprague,  128  Mass. 
75.  —  Commonwealth  v.  Chadwick,  142  Mass.  595. —  Commonwealth 
V.  Luddy,  143  Mass.  563.  —  Commonwealth  v.  Gillon,  148  Mass. 
15,  17. 

"  The  mayor  and  aldermen  of  cities  and  the  selectmen  of  towns 
shall  prosecute,^''  ^c.  This  does  not  exclude  prosecutions  by  other 
parties.     Commonwealth  v.  Murphy,  147  Mass.  577. 

Sect.  21.  For  actions  brought  under  this  section  to  recover  dam- 
ages caused  by  intoxication,  see  Moran  v.  Goodwin,  130  Mass.  158. 
—  Bryant  v.  Tidgewell,  133  Mass.  86.  — Aldrich  v.  Paruell,  147 
Mass.  409. 

This  section  does  not  give  any  person  a  right  to  recover  damages 
caused  by  the  death  of  another.  Barrett  v.  Dolan,  130  Mass.  366.  — 
Harrington  v.  McKillop,  132  Mass.  567. 

Sect.  24.     A  party  may  be  liable  under  this  section  to  three  pen- 
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allies,  —  for  selling  and  for  giving  intoxicating  liquors  to  the  same 
minor,  and  for  allowing  him  to  loiter  on  the  premises,  —  all  on  the 
same  day.     McNeil  v.  Collinson,  130  Mass.  167,  169. 

An  action  under  this  section  is  barred  by  Pub.  St.  c.  197,  s.  4, 
unless  brought  within  one  year  after  the  sale.  O'Connell  v.  O'Leary, 
145  Mass.  311. 

"  Sells  or  gives  intoxicating  liquor  to  a  minor^  See  St.  Goddard 
V.  Burnham,  124  Mass.  578.  —  Roberge  v.  Burnham,  124  Mass.  277. 
—  O'Connell  v.  O'Leary,  145  Mass.  311,  313. 

"  Bg  the  parent  or  guardian.^''  An  action  under  this  section  may 
be  maintained  by  the  mother  of  a  minor  without  proof  that  the 
minor  has  no  father.     Rice  v.  Collinson,  130  Mass.  167,  169. 

Sect.  25.  As  to  the  liability  of  a  liquor  dealer  under  this  section, 
when  the  liquor  is  sold  by  an  agent  or  servant,  see  George  v.  Gobey, 
128  Mass.  289. 

"  The  husband,  wife,  parent,  child,'''  ^c.  An  adult  child,  who  is 
not  dependent  upon  his  parents  for  support,  may  give  notice  under 
this  section.     Taylor  v.  Carroll,  145  Mass.  95,  96. 

"  Mag  give  notice  in  tvriting.'^  As  to  what  is  a  sufficient  notice 
under  this  section,  see  Kennedy  v.  Saunders,  142  Mass.  9,  11. — 
Tate  V.  Donovan,  143  Mass.  590.  —  Taylor  v.  Carroll,  145  Mass. 
95,  96. 

"  If  the  |)ersoH  so  notified  at  ang  time  within  twelve  months  there- 
after sells,"  ^e.  The  person  who  has  given  the  notice  may  recover 
for  each  sale  of  liquor  and  for  each  permission  to  loiter  on  the 
premises  that  may  occur  within  the  twelve  months.  Kennedy  v. 
Saunders,  142  Mass.  9,  12. 

Sect.  26.  As  to  the  constitutionality  of  this  section,  see  Com- 
monwealth v.  Rowe,  14  Gray  47. 

The  presumption  arising  from  delivery  of  liquor  does  not  apply 
except  in  cases  arising  under  the  statute.  Jones  v.  McLeod,  103 
Mass.  58. 

For  other  cases  arising  under  the  similar  section  in  St.  1869, 
c.  415,  see  Commonwealth  v.  Leighton,  7  Allen  528.  —  Common- 
wealth V.  Pillsbury,  12  Gray  127. 

Sect,  27.  As  to  the  effect  of  this  provision,  see  Commonwealth  v. 
Anthes,  12  Gray  29.  — Commonwealth  v.  Dean,  14  Gray  99.  — Com- 
monwealth v.  Timothy,  8  Gray  480.  —  Commonwealth  v.  Chappel, 
116  Mass.  7.  —  Commonwealth  v.  Bios,  116  Mass.  56.  —  Common- 
wealth V.  Snow,  133  Mass.  575.  —  Commonwealtli  v.  Magee,  141 
Mass.  Ill,  113.  —  Commonwealth  v.  Morgan,  149  Mass.  314. 

Sect.  30.     As  to  the  proper  form  of  a  complaint  under  this  sec- 
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tion,  see  Commonwealth  v.  Intoxicating  Liquors,  6  Allen  596. — 
Commonwealth  v.  Edwards,  12  Cush.  187. — Commonwealth  v.  In- 
toxicating Liquors,  107  Mass.  386.  —  Commonwealth  v.  Intoxicating 
Liquors,  110  Mass.  416.  —  Commonwealth  v.  Intoxicating  Liquors, 
116  Mass.  21.  —  Commonwealth  v.  Intoxicating  Liquors,  116  Mass. 
342.  —  Commonwealth  v.  Intoxicating  Liquors,  117  Mass.  427. — 
Commonwealtli  v.  Intoxicating  Liquors,  113  Mass.  13,  19,  20. — 
Commonwealth  v.  Intoxicating  Liquors,  122  Mass.  8.  —  Common- 
wealth V.  Intoxicating  Liquors,  122  Mass.  36. 

As  to  the  proper  form  of  a  search-warrant  under  this  section,  see 
Downing  v.  Porter,  8  Gray  539.  —  Commonwealth  v.  Intoxicating 
Liquors,  6  Allen  596.  —  Commonwealth  v.  Intoxicating  Liquors,  115 
Mass.  145.  —  Commonwealth  i\  Intoxicating  Liquors,  117  Mass. 
427.  —  Commonwealth  v.  Intoxicating  Liquors,  135  Mass.  519. — 
Commonwealth  v.  Intoxicating  Liquors,  140  Mass.  287.  —  Common- 
wealth V.  Intoxicating  Liquors,  150  Mass.  164. 

As  to  the  proper  form  for  the  record  of  a  police  court  of  its  doings 
in  a  case  arising  under  this  section,  see  Commonwealth  v.  Intoxicat- 
ing Liquors,  103  Mass.  448,  450. 

"  Such  trial  justice  or  court,  upon  its  appearing^^  ^c.  The  adju- 
dication of  such  justice  or  court  upon  the  point  is  final.  Common- 
wealth V.  Intoxicating  Liquors,  103  Mass.  448,  450.  But  see  Com- 
monwealth V.  Intoxicating  Liquors,  105  Mass.  595,  598. 

"  iShall  issue  a  warrant  of  search.^'  Such  warrant  may  be  exe- 
cuted in  the  night  time.    Commonwealth  v.  Hinds,  145  Mass.  182, 183. 

"  To  the  same  or  some  other  trial  justice  or  courts  The  warrant 
cannot  be  returned  before  any  justice  other  than  the  one  who  issued 
it,  unless  the  warrant  itself  specifically  authorizes  such  return.  Com- 
monwealth V.  Intoxicating  Liquors,  130  Mass.  29. 

Sect.  31.  As  to  the  proper  form  of  complaint  and  warrant  under 
this  section,  see  Commonwealth  v.  Intoxicating  Liquors,  13  Allen 
52.  —  Commonwealth  v.  Intoxicating  Liquors,  6  Allen  599.  —  Com- 
monwealth V.  Intoxicating  Liquors,  97  Mass.  332.  —  Commonwealth 
V.  Intoxicating  Liquors,  105  Mass.  181.  — Commonwealth  v.  Leddy, 
105  Mass.  381.  —  Commonwealth  v.  Intoxicating  Liquors,  110  Mass. 
182.  —  Commonwealth  v.  Intoxicating  Liquors,  116  Mass.  27,  31. — 
Commonwealth  v.  Intoxicating  Liquors,  122  Mass.  14. — Common- 
wealth V.  Intoxicating  Liquors,  142  Mass.  470,  472. 

When  a  "  tavern,  store,"  <fec.,  is  kept  in  a  dwelling-house,  a  war- 
rant for  the  search  of  said  house  may  be  issued  without  the  oath 
specified  in  this  section.  Commonwealth  v.  Intoxicating  Liquors, 
108  Mass.  19. 
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Sect.  32.  "  The  complaint  shall  particularly  designate  so  as  to 
identify^''  ^c.  See  Commonwealth  v.  Intoxicating  Liquors,  97  Mass. 
334. — Commonwealth  v.  Intoxicating  Liquors,  109  Mass.  371. — 
Commonwealth  v.  Intoxicating  Liquors,  110  Mass.  499,  500. —  Com- 
monwealth V.  Intoxicating  Liquors,  110  Mass.  182,  18G.  —  Common- 
wealth V.  Intoxicating  Liquors,  113  Mass.  13,  19.  —  Commonwealth 
V.  Intoxicating  Liquors,  113  Mass.  208.  —  Commonwealth  v.  Intoxi- 
cating Liquors,  113  Mass.  455.  —  Commonwealth  v.  Intoxicating 
Liquors,  146  Mass.  509,  511. 

"  Shall  allege  that  p)rohahle  cause  has  been  shown."  If  this  allega- 
tion is  not  inserted,  the  warrant  is  invalid.  Commonwealth  v.  In- 
toxicating Liquors,  105  Mass.  178.  As  to  the  form  of  making  this 
allegation,  see  Commonwealth  v.  Intoxicating  Liquors,  110  Mass. 
182,  186.  —  Commonwealth  v.  Intoxicating  Liquors,  113  Mass. 
14,  22. 

"  The  complainants  shall  be  summoned  to  appear  as  witnesses." 
An  omission  to  summon  them  will  not  invalidate  the  proceedings. 
Commonwealth  v.  Intoxicating  Liquors,  108  Mass.  290. 

Sect.  34.  ^^ If  in  the  opinion  of  the  trial  justice"  ^c.  Such 
opinion  sufficiently  appears  of  record,  if  it  is  stated  in  the  notice  to 
the  keeper  and  claimants,  which  is  required  by  the  provisions  of  this 
chapter.     Commonwealth  v.  Intoxicating  Liquors,  13  Allen  561. 

"  Within  twenty  four  hours  after  such  seizure."  Sunday  is  not  to 
be  included  in  reckoning  the  time  here  limited.  Commonwealth  v. 
Intoxicating  Liquors,  97  Mass.  601,  602. 

Sect.  35.  As  to  what  is  a  sufficient  notice  under  this  section,  see 
Commonwealth  v.  Intoxicating  Liquors,  6  Allen  599.  —  Common- 
wealth V.  Intoxicating  Liquors,  97  Mass.  334.  —  Commonwealth  v. 
Intoxicating  Liquors,  135  Mass.  519,  521.  —  Commonwealth  v.  In- 
toxicating Liquors,  146  Mass.  509,  512. 

Sect.  37.  Liquors  kept  for  sale  in  violation  of  law  may  be  for- 
feited, although  the  owner  of  them  is  innocent  of  any  intent  that 
they  shall  be  so  kept.  Commonwealth  v.  Intoxicating  Liquors,  107 
Mass.  396. 

As  to  what  it  is  necessary  to  prove  to  authorize  a  judgment  of 
forfeiture,  see  Commonwealth  v.  Intoxicating  Liquors,  142  Mass. 
470,  472. 

"  The  trial  justice  or  court  shall  proceed  to  try,  hear,  and  deter- 
mine" ^c.    See  Commonwealth  v.  Intoxicating  Liquors,  113  Mass.  23. 

Sect.  39.  Under  this  section,  the  owner  of  liquors  seized  is  en- 
titled to  an  order  for  their  return,  when  proceedings  are  quashed  by 
reason  of  formal  defects  in  the  complaint  or  for  other  irregularities 
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not  affecting  the  jurisdiction  of  the  court.  Commonwealth  v.  Intoxi- 
cating Liquors,  103  Mass.  454,  455. 

Sect.  42.  "  Shall  be  made  returnable  to  the  term  of  the  superior 
court.''''  That  is,  the  term  for  criminal  business,  if  there  are  separate 
terms  for  civil  and  criminal  business.  Commonwealth  v.  Intoxicat- 
ing Liquors,  13  Allen  561.  —  Commonwealth  v.  Intoxicating  Liquors, 
107  Mass.  386. 

The  originals  of  the  complaint  and  warrant  need  not  be  sent  to 
the  superior  court.  Commonwealth  v.  Intoxicating  Liquors,  110 
Mass.  172. 

Sect.  43.  For  cases  relative  to  arrests  without  warrants  under 
this  section,  see  Kennedy  v.  Favor,  14  Gray  200.  —  Kent  v.  Willey, 

11  Gray  368. 

Sect.  44.     As  to  the  effect  of  this  provision,  see  Brown  v.  Perkins, 

12  Gray  89. 

Sect.  45.  As  to  the  effect  of  this  section,  see  Commonwealth  v. 
Pomphret,  137  Mass.  564,  569. 

Sect.  46.  The  provision  of  this  section,  authorizing  the  use  of 
"  other  suitable  forms,"  does  not  annul  the  effect  of  section  32, 
wliich  requires  that  warrants  to  search  for  intoxicating  liquors  shall 
allege  that  probable  cause  has  been  shown  for  their  issue.  Com- 
monwealth V.  Intoxicating  Liquors,  105  Mass.  178.  As  to  variations 
in  the  forms,  see  also  Commonwealth  v.  Intoxicating  Liquors,  110 
Mass.  182,  186. 


CHAPTER  101. 

OF  THE   SUPPRESSION   OF   COMMON   NUISANCES. 

As  to  the  right  of  an  individual  to  abate  a  common  nuisance,  see 
Brown  v.  Perkins,  12  Gray  89. 

Section  6.  "  Tenements.''^  As  to  the  meaning  of  this  word,  see 
Commonwealth  v.  Cogan,  107  Mass.  212,214,  —  Commonwealth  v. 
Bossidy,  112  Mass.  277,  278.  —  Commonwealth  v.  Hersey,  144  Mass. 
297,  298.  —  Commonwealth  v.  Clynes,  150  Mass.  71,  72. 

"  Resorted  to^  As  to  the  meaning  of  tliese  words,  see  Com- 
monwealth V.  Lambert,  12  Allen  177.  —  Commonwealth  v.  Stahl, 
7  Allen  304. 

"  Lewdness.''^  As  to  the  meaning  of  this  word,  see  Commonwealth 
V.  Lambert,  12  Allen  177. 

"  Illegal  gamingP     This  includes  playing  any  game  of  hazard  to 
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determine  who  shall  pay  for  liquor.  Commonwealth  v.  Taylor,  14 
Gray  26.  — Commonwealth  v.  Gourdier,  14  Gray  390. 

"  Used  for  the  illegal  keeping  or  sale^  See  Commonwealth  v. 
McCluskey,  123  Mass.  402,  406.  — Commonwealth  v.  Worcester,  126 
Mass.  256.  —  Commonwealth  v.  Patterson,  138  Mass.  498,  500. — 
Commonwealth  v.  Rooney,  142  Mass.  474.  —  Commonwealth  v. 
Hayes,  150  Mass.  506,  507. 

Sect.  7.  The  keeper  of  a  house  of  ill-fame  may  be  proceeded 
against  either  by  indictment  under  P.  S.  c.  207,  s.  13,  or  by  indict- 
ment or  complaint  under  this  section.  Commonwealth  v.  Ballou, 
124  Mass.  26,  28.  As  to  the  difference  between  these  two  statute 
provisions,  see  Commonwealth  v.  Lavonsair,  132  Mass.  1. 

"  Whoever  keeps  or  maintains^  See  Commonwealth  v.  Kimball, 
105  Mass.  465.  —  Commonwealth  v.  Cogan,  107  Mass.  212,  214.  — 
Commonwealth  v.  Patterson,  138  Mass.  498,  500.  —  Commonwealth 
V.  McNeff,  145  Mass.  406, 409.  —  Commonwealth  v.  Hayes,  150  Mass. 
506,  507. 

See  the  following  cases  arising  under  this  section.  Common- 
wealth V.  Kimball,  7  Gray  328.  —  Commonwealth  v.  Keefe,  9  Gray 
290.  —  Commonwealth  v.  Dunbar,  9  Gray  298.  —  Commonwealth  v, 
Buxton,  10. Gray  9.  —  Commonwealth  v.  Skelley,  10  Gray  464. — 
Commonwealth  v.  Hart,  10  Gray  465.  —  Commonwealth  v.  Davis,  11 
Gray  48.  —  Commonwealth  v.  Godley,  11  Gray  454.  —  Common- 
wealth V.  McArty,  11  Gray  456.  —  Commonwealth  v.  Kelly,  12  Gray 
175.  —  Commonwealth  v.  Farrand,  12  Gray  177.  —  Commonwealth 
V.  Quinn,  12  Gray  178.  —  Commonwealth  v.  Howe,  13  Gray  26. — 
Commonwealth  v.  Shattuck,  14  Gray  23.  —  Commonwealth  v.  Shea, 
14  Gray  386.  —  Commonwealth  v.  Gourdier,  14  Gray  390.  —  Com- 
monwealth V.  Donovan,  16  Gray  18.  —  Commonwealth  v.  Higgins,  16 
Gray  19.  —  Commonwealth  v.  Welsh,  1  Allen  1.  —  Commonwealth 
V.  Gallagher,  1  Allen  592.  —  Commonwealth  v.  Carolin,  2  Allen  169. 
—  Commonwealth  v.  Hill,  4  Allen  589. —  Commonwealth  v.  Smith, 
102  Mass.  144  (case  of  a  hquor  club).  — Commonwealth  v.  Heffron, 
102  Mass.  148.  —  Commonwealth  v.  Bennett,  108  Mass.  27.  —  Com- 
monwealth V.  Bacon,  108  Mass.  26.  —  Commonwealth  v.  Kinsley, 
108  Mass.  24.  —  Commonwealth  v.  Conneally,  108  Mass.  480.  — 
Commonwealth  v.  Reichart,  108  Mass.  482.  —  Commonwealth  v. 
McShane,  110  Mass.  502.  —  Commonwealth  v.  Welsh,  110  Mass. 
359.  —  Commonwealth  v.  Shea,  115  Mass.  102.  —  Commonwealth  v. 
Mitchell,  115  Mass.  141.  —  Commonwealth  v.  Campbell,  116  Mass. 
32.  —  Commonwealth  v.  Connors,  116  Mass.  35.  —  Commonwealth 
V.  Glennan,  116  Mass.  46.  —  Commonwealth  v.  Sanborn,  116  Mass. 
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61,  64.  —  Commonwealth  v.  Dunn,  111  Mass.  426.  —  Commonwealth 
V.  Cronin,  117  Mass.  140.  —  Commonwealth  v.  Sampson,  113  Mass. 
191.  _  Commonwealth  v.  Owens,  114  Mass.  252.  —  Commonwealth 
V.  Aaron,  114  Mass.  255.  —  Commonwealth  v.  Dowdican,  114  Mass. 
257.  —  Commonwealth  v.  Dowling,  114  Mass.  259.  —  Commonwealth 
V.  Burke,  114  Mass.  361.  —  Commonwealth  v.  Cheney,  114  Mass. 
281.  —  Commonwealth  v.  Ballou,  124  Mass.  26.  —  Commonwealth  v. 
Fraher,  126  Mass.  56.  —  Commonwealth  v.  Roberts,  132  Mass.  267. 

—  Commonwealth  v.  Churchill,  136  Mass.  148.  —  Commonwealth  v. 
Ryan,  136  Mass.  436.  —  Commonwealth  v.  Murray,  138  Mass.  508. 

—  Commonwealth  v.  Barnes,  138  Mass.  511.  —  Commonwealth  v. 
Ferden,  141  Mass.  28.  —  Commonwealth  v.  Kerrissey,  141  Mass. 
110.  —  Commonwealth  v.  Sheehan,  143  Mass.  468.  —  Commonwealth 
V.  Galligan,  144  Mass.  171,  174.  —  Commonwealth  v.  Hersey,  144 
Mass.  297.  —  Commonwealth  v.  Brusie,  145  Mass.  117.  — Common- 
wealth V.  Clark,  145  Mass.  251,  255.  —  Commonwealth  v.  Lee,  148 
Mass.  8.  —  Commonwealth  v.  Merriam,  148  Mass.  425. 

Sect.  8.  "  Shall  annul  and  make  void  the  leased  See  Trask  v. 
Wheeler,  7  Allen  109,  111. —Way  v.  Reed,  6  Allen  364,370.— 
Sherman  v.  Wilder,  106  Mass.  537. 

If  an  under-tenant  of  a  lessee,  without  the  knowledge  of  the  latter, 
uses  the  leased  premises  for  any  of  the  illegal  purposes  specified, 
such  use  will  not  annul  the  original  lease.  O'Connell  v.  M'Grath, 
14  Allen  289.  — Healy  v.  Trant,  15  Gray  312. 

But  if  a  lessee  knowingly  underlets  the  leased  premises  to  be  used 
for  any  of  the  illegal  purposes  specified,  and  knowingly  permits  them 
to  be  so  used  by  his  under-tenant,  he  will  be  deemed  a  participator 
in  such  use,  and  the  original  lease  will  be  rendered  void  thereby. 
Prescott  V.  Kyle,  103  Mass.  381. 

By  "  the  owner  "  in  this  section  is  meant,  not  the  person  owning 
the  fee  of  the  estate,  but  the  one  owning  the  title,  though  only  lease- 
hold, under  which  the  tenant  making  the  unlawful  use  of  the  estate 
holds.     Healy  v.  Trant,  15  Gray  312,  313. 

Sect.  9.  As  to  the  form  of  a  complaint  or  indictment  under  this 
section,  see  Commonwealth  v.  Moore,  11  Cush.  600.  —  Common- 
wealth V.  Goulding,  135  Mass.  552.  —  Commonwealth  v.  Bartley,  138 
Mass.  181. 

A  person  who  commits  the  offence  described  in  this  section  is  not 
liable  to  an  indictment  under  section  7.  Commonwealth  v.  Church- 
ill, 136  Mass.  148. 

For  another  case  arising  under  this  section,  see  Commonwealth  v. 
Bossidy,.112  Mass.  277. 
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^^  While  under  his  control.'^     A  building  in  the  possession  of  a 
is  not  to  be  considered  as  under  the  "control"  of  the  land- 
lord.    Commonwealth  v.  Wentworth,  146  Mass,  36,  37. 


CHAPTER   102. 

OF  LICENSES    AND   MUNICIPAL   REGULATIONS   OP   POLICE. 

Constitutionality  of  statutes  requiring  licenses  of  innholders,  vict- 
uallers, and  others,  determined  in  Commonwealth  v.  Blackington, 
24  Pick.  352,  355. 

As  to  what  will  constitute  a  "  license "  under  this  chapter,  see 
Simpson  v.  Wood,  105  Mass.  263. 

It  seems  that  licenses  under  this  chapter  do  not  create  any  con- 
tract between  the  government  and  the  party  licensed,  but  are  subject 
to  be  modified  or  repealed  at  any  time.  Calder  v.  Kurby,  5  Gray 
597,  598. 

INNHOLDERS    AND    COMMON   VICTUALLERS. 

Section  1.  "  Whoever  presumes  to  be  an  innholder.'^  As  to  the 
meaning  of  this  phrase,  see  Commonwealth  v.  Wetherbee,  101  Mass. 
214. 

Sect.  2.  "  A  mat/or,  alderman,  or  selectman  may  refuse  to  sign,"" 
^c.     See  Deehan  v.  Johnson,  141  Mass.  23. 

Sect.  12.  As  to  the  liability  of  innholders  in  this  state  prior  to 
statute  provision  on  the  subject,  see  Berkshire  Woollen  Co.  v.  Proc- 
tor, 7  Cush.  417.  —  Mason  v.  Thompson,  9  Pick.  280. 

As  to  what  is  necessary  to  constitute  one  a  guest  at  an  inn,  see 
Mason  v.  Thompson,  9  Pick.  280,  285. 

Sect.  15.  This  section  altered  the  law  as  previously  held  in 
Mason  v.  Thompson,  9  Pick.  280. 

As  to  what  is  necessary  to  constitute  one  a  guest  at  an  inn,  see 
Mason  v.  Thompson,  9  Pick.  280,  285. 

Sect.  16.  The  fact  that  a  guest  knowingly  fails  to  comply  with 
the  reasonable  regulations  of  an  inn,  is  not  sufficient  to  relieve  the 
innkeeper  from  responsibility  for  a  loss  suffered  by  the  guest,  unless 
such  loss  was  due  to  his  non-compliance  with  the  regulations.  Bur- 
bank  V.  Chapin,  140  Mass.  123. 

"  That  such  loss  is  attributable  to  the  negligence  of  the  guestj^  As 
to  what  constitutes  such  negligence,  see  Spring  v.  Hager,  145  Mass. 
186,  189. 

Sect.  18.     Notwithstanding  this  section,  the  sentence  under  the 
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preceding  sections  may  be  "  to  pay  a  fine  and  costs  and  to  stand 
committed  till  the  sentence  he  'performedP  Harris  v.  Commonwealth, 
23  Pick.  280. 

Sect.  21.     This  section  held  to  be  constitutional  in  Soper  v.  Har- 
vard Collesre,  1  Pick.  177. 


For  special  provisions  relative  to  the  erection,  occupation,  or  use 
of  stables  in  the  city  of  Boston,  see  St.  1869,  c.  369,  also  St.  1860, 
c.  109,  and  St.  1810,  c.  124,  printed  with  it. 

Sect.  38.  One  who  keeps  a  stable  in  violation  of  this  section 
cannot  recover  damages  for  an  injury  to  his  business  caused  by  the 
escape  of  gas  into  the  water  of  a  well  on  his  premises,  but  may 
recover  for  the  nuisance  so  caused  to  his  real  estate.  Sherman  v. 
Fall  River  Iron  Works  Co.,  5  Allen  213. 

STEAM-ENGINES,   FURNACES,   AND   BOILERS. 

Sect.  40,  For  an  explanation  of  this  section,  see  Call  v.  Allen, 
1  Allen  137. 

"  At  a  legal  meeting  of  the  city  council  of  the  city  or  the  inhabi- 
tants of  the  town  called  for  the  purpose.''''  The  words  "  called  for 
the  purpose  "  apply  only  to  a  town  meeting,  and  not  to  a  meeting  of 
a  city  council.  Quinn  v.  Lowell  Electric  Light  Co.,  140  Mass.  106, 
107. 

"  Prescribing  the  place  where^^  ^c.  As  to  what  the  license  must 
contain  in  order  to  be  valid,  see  Alter  v.  Dodge,  140  Mass.  594. 

Sect.  41.  A  person  who  appears  at  the  hearing  without  objecting 
to  the  insufficiency  of  the  notice  will  be  deemed  to  have  waived  any 
objection  on  that  ground.  Quinn  v.  Middlesex  Electric  Light  Co., 
140  Mass.  109,  111. 

Sect.  47.  A  license  under  this  section  to  run  an  engine  is  no  bar 
to  an  action  for  a  nuisance  to  an  individual  caused  by  the  machinery 
operated  by  the  engine.  Quinn  v.  Lowell  Electric  Light  Co.,  140 
Mass.  106,  109. 

A  license  under  this  section  passes,  without  any  assignment,  upon 
a  conveyance  of  the  premises  for  which  it  is  granted.  Quinn  v. 
Middlesex  Electric  Light  Co.,  140  Mass.  109,  111. 

A  license  to  run  one  engine  of  a  specified  power  does  not  authorize 
the  running  of  more  than  one  engine,  although  the  combined  power 
of  all  does  not  exceed  the  power  specified.  Quinn  v.  Middlesex 
Electric  Light  Co.,  140  Mass.  109,  111. 
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ROCKETS,   GUNPOWDER,    EXPLOSIVE   COMPOUNDS,    ETC. 

Sect.  69.  It  is  no  defence  to  an  action  under  this  section,  for 
injuries  caused  by  the  explosion  of  oil  sold  by  the  defendant,  either 
that  he  was  ignorant  that  the  oil  did  not  conform  to  the  legal  stand- 
ard, or  that  an  authorized  inspector  had  certified  that  it  did  so  con- 
form.    Hourigan  v.  Nowell,  110  Mass.  470. 

Nor  is  it  any  defence  to  a  complaint  for  selling  naphtha,  that  the 
defendant  did  not  know  that  the  article  kept  by  him  was  naphtha. 
Commonwealth  v.  Wentworth,  118  Mass.  441. 

^^  Shall  also  be  liable  for  any  damage  suffered  by  any  person^^  ^c. 
See  Wellington  v.  Downer  Kerosene  Oil  Co.,  104  Mass.  64. 

Sect.  72.  This  section  does  not  have  the  effect  of  justifying  the 
refining  of  petroleum  at  any  place  where  a  necessary  consequence  of 
its  manufacture  is  the  emission  of  vapors  which  constitute  a  nuisance 
at  common  law.     Commonwealth  w.  Kidder,  107  Mass.  188,  193. 


For  a  sketch  of  the  history  of  the  various  laws  in  this  state  regu- 
lating the  keeping  of  dogs,  see  opinion  of  Gray,  J.,  in  Blair  v.  Fore- 
hand, 100  Mass.  136,  141. 

Sect.  80.  "  Described."  As  to  the  fulness  and  accuracy  of  de- 
scription required,  see  Commonwealth  v.  Brahany,  123  Mass.  245. 

Sect.  81.     See  Commonwealth  v.  Brimblecom,  4  Allen  584. 

Sect.  84.  "  Retaining  to  their  own  use  twenty  cents  for  each 
license.'''     See  Shepard  v.  Lawrence,  141  Mass.  479,  480. 

Sect.  87.  "  Whoever  keeps  a  dog.'''  The  owner  of  a  dog,  who  is 
not  its  keeper,  is  not  liable  to  a  penalty  under  this  section.  Com- 
monwealth V.  Canada,  107  Mass.  405. 

Sect.  90.  "  Shall  kill  or  cause  to  be  killed  all  such  dogs,  when- 
ever and  wherever  found.'"  This  provision  is  not  unconstitutional. 
Blair  v.  Forehand,  100  Mass.  136,  143.  It  does  not  authorize  a 
private  citizen  to  enter,  without  the  owner's  leave,  into  a  dwelling- 
house,  for  the  purpose  of  killing  an  unlicensed  dog.  Kerr  v.  Seaver, 
11  Allen  151.  —  Cozzens  v.  Nason,  109  Mass.  275.  —  Bishop  v. 
Fahay,  15  Gray  61.  But  it  seems  that  the  rule  may  be  different 
with  regard  to  police  officers  and  constables.  Blair  v.  Forehand, 
100  Mass.  136, 144, 145. 

Under  this  clause  a  person  may  kill  an  unlicensed  or  an  uncollared 
dog  before  any  warrant  for  the  killing  of  dogs  has  been  issued. 
Morewood  v.  Wakefield,  133  Mass.  240,  242. 

Under  this  provision  a  dog  may  be  killed,  even  though  he  is  at 
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the  time  under  the  immediate  care  of  his  owner.  Tower  v.  Tower, 
18  Pick.  262. 

But  this  provision  does  not  have  the  effect  of  preventing  the 
owner  of  an  unlicensed  dog  from  maintaining  an  action  against  one 
who  has  converted  the  dog  to  his  own  use.  Cummings  v.  Perham, 
1  Met.  555.  Nor  does  it  prevent  the  owner  of  an  unlicensed  dog, 
which  he  iieeps  confined,  from  recovering  its  value  from  one  who  has 
killed  it,  althougli  the  animal  is  dangerous  if  at  large.  Uhlein  v. 
Cromack,  109  Mass.  273. 

Sect.  93.  "  Keeper  of  a  dog."  As  to  the  meaning  of  the  word 
"keeper"  in  this  place,  see  Barrett  v.  Maiden  &  Melrose  R.  R., 
3  Allen  101.  —  Collinghill  v.  Haverhill,  128  Mass.  218. 

"  J.w.y  person  injured  hy  it.'"  This  includes  injury  to  property. 
Brewer  v.  Crosbv,  11  Gray  29. 

The  keeper  of  a  dog  has  been  held  liable  under  this  section  for 
damages  sustained  in  consequence  of  a  sudden  attack  by  the  dog 
upon  a  horse,  whereby  the  horse  was  frightened  and  rendered  un- 
manageable. Sherman  v.  Favour,  1  Allen  191.  —  Denison  v.  Lin- 
coln, 131  Mass.  236. 

Where  a  dog  injures  a  minor  child,  the  owner  is  liable  to  its 
parent  for  the  loss  of  its  services  and  for  his  expenses  in  its  cure. 
M'Carthy  v.  Guild,  12  Met.  291. 

The  owner  of  a  dog  will  be  liable  under  this  section  for  an  injury 
done  by  it  in  play  and  without  any  vicious  intent.  Hathaway  v. 
Tinkham,  148  Mass.  85,  88. 

The  owner  of  a  dog  which  has  injured  a  child  will  not  be  ex- 
empted from  liability  under  this  section  by  reason  of  the  fact  that 
the  child,  at  the  time  when  it  was  bitten,  was  not  acting  with  the 
discretion  and  judgment  of  a  person  of  mature  years,  provided  it 
was  using  such  care  as  is  usual  with  children  of  its  age,  and  there 
was  no  want  of  ordinary  care  in  the  person,  if  any,  having  cliarge  of 
the  child.  Munn  v.  Reed,  4  Allen  431.  —  Plumley  v.  Birge,  124 
Mass.  57. 

Where  damage  was  caused  by  two  dogs  acting  together  but  belong- 
ing to  different  owners,  each  owner  was  held  to  be  liable  only  for 
the  damage  caused  by  his  own  dog.  Buddington  v.  Shearer,  20  Pick. 
477. 

No  action  will  lie  under  this  section  for  an  injury  done  in  another 
state  by  a  dog  owned  and  kept  in  this  state.  Le  Forest  v.  Tolman, 
117  Mass.  109. 

The  damages  may  be  doubled  either  by  the  court  or  by  the  jury. 
Pressey  n.  Wirth,  3  Allen  191. 
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As  to  the  form  of  declaration  in  an  action  under  this  section,  see 
Mitchell  V.  Clapp,  12  Ciish.  278. 

For  another  case  arising  under  this  section,  see  Searles  v.  Ladd, 
123  Mass.  580. 

Sect.  98.  As  to  the  remedy  of  a  party  who  has  suffered  loss,  if 
the  mayor  or  the  chairman  of  the  selectmen  neglects  or  refuses  to 
act  under  this  section,  see  Chenery  v.  Holden,  16  Gray  125. 

"  Other  domestic  anivials^  These  include  horses.  Osborn  v. 
Lenox,  2  Allen  207,  209. 

BILLIARD    TABLES   AND    BOWLING   ALLEYS. 

Sect.  111.  A  license  to  two  persons  under  this  section  is  good  for 
either  one  of  them  acting  alone.  Hinckley  v.  Gcrmaiiia  Ins.  Co., 
140  Mass.  38,  44. 

"  And  may  revoke  the  same  at  pleasure.'^  This  provision  is  not 
unconstitutional,  and  under  it  a  license  may  be  revoked  without  any 
notice  to  the  licensee  of  the  intention  to  revoke  it.  Commonwealth 
V.  Kinsley,  133  Mass.  578. 

Sect.  112.  "  /Suffers  to  be  kept.''^  See  Commonwealth  v.  Adams, 
109  Mass.  344. 

As  to  the  form  of  a  complaint  under  this  section,  see  Common- 
wealth V.  McCarty,  141  Mass.  420. 

Sect.  113.  An  indictment  under  this  section  need  not  allege  that 
the  place  was  kept  open  for  gain.  Commonwealth  v.  Colton,  8  Gray 
488. 

For  another  case  arising  under  this  section,  see  Commonwealth  v. 
Emmons,  98  Mass.  6. 

THEATRICAL    EXHIBITIONS,    PUBLIC    SHOWS,    MASKED    BALLS,    ETC. 

Sect.  115.  This  section  does  not  apply  to  a  school  for  the  teach- 
ing of  dancing,  although  admittance  thereto  is  paid  for  on  each  even- 
ing.    Commonwealth  v.  Gee,  6  Cush.  174,  179. 

An  actor  may  maintain  an  action  for  his  services  at  an  unlicensed 
theatrical  exhibition,  unless  it  appears  that  he  knew  it  was  not 
licensed.     Roys  v.  Johnson,  7  Gray  162. 

Sect.  116.  As  to  the  form  of  an  indictment  under  this  section, 
see  Commonwealth  v.  Twitchell,  4  Cush.  74. 

STEAMBOATS    ON   INLAND   WATERS. 

Sects.  120-122.  For  a  case  arising  under  these  sections,  see 
Commonwealth  v.  Kino;,  150  Mass.  221. 
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CHAPTER  103. 

OF   DISTRICT   AND   OTHER   POLICE   OFFICERS. 

Section  6.  As  to  how  far  this  section  prevents  one  who  acts 
jointly  with  a  district  police  officer  from  claiming  a  reward,  see 
Dunham  v.  Stockbridge,  133  Mass.  233,  235. 

Sect.  18.  See  Krulevitz  v.  Eastern  R.  R.,  143  Mass.  228,  232.  — 
Sullivan  v.  Old  Colony  R.  R.,  148  Mass.  119, 122. 


CHAPTER  104. 

OF  THE   INSPECTION   OF   BUILDINGS. 

Section  1.  This  section  held  to  be  constitutional.  Salem  v. 
Maynes,  123  Mass.  372,  374. 

As  to  the  nature  of  the  provisions  which  may  be  made  by  ordi- 
nance under  this  section,  see  Newton  v.  Belger,  143  Mass,  598. 

Sect.  14.  As  to  the  liability  of  the  owner  of  a  building  for  acci- 
dents arising  out  of  a  failure  to  comply  with  the  provisions  of  this 
section,  see  Parker  v.  Barnard,  135  Mass.  116.  —  Handyside  v. 
Powers,  145  Mass.  123, 128. 

Sect.  22.  "  Shall  also  be  liable  for  all  damages  suffered  by  any 
employee  by  reason  of  such  violation.''^  The  owner  of  a  building  will 
not  be  so  liable  unless  the  employee,  at  the  time  when  he  suffered  the 
damage,  was  in  the  exercise  of  due  care.  Taylor  v.  Carew  Manuf. 
Co.,  143  Mass.  470. 

Nor  will  he  be  liable  unless  he  has  received  from  an  inspector  the 
notice  required  by  this  section.  Foley  v.  Pettee  Machine  Works,  149 
Mass.  294,  297.  

TITLE    XV. 

OF   CORPORATIONS. 


CHAPTER   105. 

OF   CERTAIN   POWERS,   DUTIES,   AND   LIABILITIES   OF   CORPORATIONS. 

As  to  the  power  of  a  corporation  to  form  a  partnership  with  an 
individual,  see  Whittenton  Mills  v.  Upton,  10  Gray  582. 
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As  to  the  power  of  a  corporation  to  hold  stock  in  another  corpora- 
tion, see  Howe  v.  Boston  Carpet  Co.,  16  Gray  493,  494.  —  Tread- 
well  V.  Salisbury  Manufacturing  Co.,  7  Gray  393,  405. 

As  to  acts  of  a  corporation  which  are  void  as  being  "  ultra  vires," 
see  Davis  v.  Old  Colony  R.  R.,  131  Mass.  258.  —  Slater  Woolen  Co. 
V.  Lamb,  143  Mass.  420.  (This  case  makes  "  a  distinction  between  a 
corporation  making  a  contract  in  excess  of  its  powers,  and  making  a 
contract  which  it  is  prohibited  by  statute  from  making  or  which  is 
against  public  policy  or  sound  morals,"  —  also  "  between  suing  for 
the  breach  of  an  executory  contract  and  suing  to  recover  the  value 
of  property  which  has  been  received  and  retained  by  the  defendant 
under  a  contract  executed  on  the  part  of  the  plaintiff.") 

As  to  the  power  of  the  directors  of  a  corporation  to  hold  meetings 
out  of  tlie  state  in  which  the  corporation  was  created,  see  Saltmarsh 
V.  Spaulding,  147  Mass.  224,  229. 

The  holders  of  stock  in  a  supposed  corporation,  which,  being 
defectively  organized,  has  no  legal  existence  as  such,  do  not  thereby 
become  liable  as  partners.  Fay  v.  Noble,  7  Cush.  189.  —  Ward  v. 
Brigham,  127  Mass.  24. 

As  to  the  remedy  of  a  minority  of  stockholders  against  the  major- 
ity, when  the  latter  act  without  due  regard  to  the  rights  of  the  for- 
mer, see  Dunphy  v.  Traveller  Newspaper  Association,  146  Mass.  495. 

For  cases  upon  the  personal  liability  of  stockholders,  see  Handra- 
han  V.  Cheshire  Iron  Works,  4  Allen  396.  —  Mason  v.  Cheshire  Iron 
Works,  4  Allen  398. 

Section  3.  See  articles  on  the  subject  of  the  right  of  the  legisla- 
ture to  amend  and  alter  charters  of  corporations,  in  the  Am.  Law 
Rev.,  vol.  1,  p.  451,  and  vol.  2,  p.  25. 

As  to  the  extent  to  which  corporations,  created  prior  to  March  11, 
1831,  are  subject  to  be  affected  by  general  laws  subsequently  enacted, 
see  Opinion  of  Justices  in  Relation  to  the  Provident  Institution  for 
Savings  in  the  Town  of  Boston,  9  Cush.  604. 

Under  this  section  it  has  been  held  that  a  railroad  corporation 
might  be  required  by  special  statute  to  erect  a  station-house  at  a 
particular  place  on  its  road  and  to  stop  its  trains  there.  Common- 
wealth V.  Eastern  R.  R.,  103  Mass.  254.  Also  that  such  corporation 
might  be  so  required  to  erect,  in  the  place  of  an  old  station,  a  new 
one  which  should  be  reasonably  commodious  in  the  judgment  of 
commissioners  appointed  by  the  supreme  court.  Keene  v.  Eastern 
R.  R.,  103  Mass.  254,  259. 

This  section  "  at  least  reserves  to  the  legislature  the  authority  to 
make  any  alteration  or  amendment  in  a  charter,  granted  subject  to 
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it,  that  will  not  defeat  or  substantially  impair  the  object  of  the  grant 
or  any  rights  which  have  vested  under  it,  and  that  the  legislature 
may  deem  necessary  to  secure  either  that  object  or  other  public  or 
private  rights."  Gray,  J.,  in  Commissioners  of  Inland  Fisheries  v. 
Holyoke  Water  Power  Co.,  104  Mass.  446,  451. 

For  cases  in  which  the  repeal  or  amendment  of  a  charter  has  been 
held  to  be  constitutional  and  valid,  see  also  Roxbury  v.  Boston  & 
Providence  R.  R.,  6  Cush.  424.  —  Mass.  Gen.  Hospital  v.  State  Mut. 
Life  Ass.  Co.,  4  Gray  227,  234.  —  Fitchburg  R.  R.  v.  Grand  Junc- 
tion R.  R.  &  Depot  Co.,  4  Allen  198,  204.  —  Durfee  v.  Old  Col.  & 
Fall  River  R.  R.,  5  Allen  230.  —  Agricultural  Branch  R.  R.  v.  Win- 
chester, 13  Allen  29,  32  (in  this  case  it  was  held  that  subscriptions 
to  the  capital  stock  would  not  be  affected  by  such  alterations).  — 
Commissioners  of  Inland  Fisheries  v.  Holyoke  Water  Power  Co., 
104  Mass.  446.  —  Mayor  and  Aldermen  of  Worcester  v.  Norwich  & 
Worcester  R.  R.,  109  Mass.  103,  112.  —  Parker  v.  Metropolitan 
R.  R.  Co.,  109  Mass.  506,  508.  —  Metropolitan  R.  R.  Co.  v.  High- 
land Railway  Co.,  118  Mass.  290,  293.  —  Worcester  &  Nashua  R.  R. 
Co.  V.  Railroad  Commissioners,  118  Mass.  561,  568.  —  Thornton  v. 
Marginal  Freight  Railway  Co.,  123  Mass.  32,  34. 

For  certain  limitations  of  the  power  to  amend,  alter,  and  repeal, 
see  Commonwealth  v.  Essex  Co.,  13  Gray  239,  252.  —  Oliver  v. 
Washington  Mills,  11  Allen  268,  282.  —  Central  Bridge  Co.  v. 
Lowell,  15  Gray  106,  117.  —  Watuppa  Reservoir  Co.  v.  Fall  River, 
147  Mass.  569. 

Sect.  4.  Foreign  corporations,  equally  with  domestic  corpora- 
tions, may  sue  in  personal  actions  in  this  state.  See  cases  cited  in 
notes  to  section  28. 

Sect.  5,  Corporations  may  make  by-laws  upon  subjects  other 
than  those  enumerated  in  this  section.  Davis  v.  Proprietors  of 
Meeting-House  in  Lowell,  8  Met.  321,  325. 

"  The  manner  of  callijig  their  meetings^  Where  a  corporation 
has  no  by-law  prescribing  the  mode  of  calling  meetings,  all  the  mem- 
bers will  be  entitled  to  actual  notice  of  its  meetings,  except  when 
they  are  called  pursuant  to  some  statute.  See  Wiggin  v.  Freewill 
Baptist  Church  in  Lowell,  8  Met.  301,  312. 

Sect.  6.  A  street  railway  company  cannot  sell  or  lease  its  road 
unless  authorized  so  to  do  by  its  charter,  or  by  special  act  of  the 
legislature.     See  P.  S.  c.  113,  s.  56. 

The  power  of  railroad  corporations  to  give  mortgages  is  limited. 
See  P.  S.  c.  112,  s.  64  ;  —  also  Richardson  v.  Sibley,  11  Allen  65. 

Sect.  9.     The  provisions  of  this  section  "  are  merely  directory, 
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and  are  intended  to  secure  to  all  the  members  of  a  corporation  their 
right  to  participate  in  its  proceedings.  If  all  the  members  consent 
to  an  organization  which  disregards  the  statute  requirements  as  to 
notice,  the  organization  is  valid."  Knowlton,  J.,  in  Braintree  Water 
Supply  Co.  V.  Braintree,  146  Mass.  482,  488. 

"  Signed  hy  .  .  .  a  majority  of  the  persons,^'  Sfc.  If  the  notice  is 
not  signed  by  a  majority,  it  does  not  necessarily  affect  the  validity  of 
the  organization  of  a  corporation  incorporated  by  special  charter. 
Newcomb  v.  Reed,  12  Allen  3G2.  —  Walworth  v.  Brackctt,  98  Mass. 
98.  —  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94, 101.  —  Narragansett 
Bank  v.  Atlantic  Silk  Co.,  3  Met.  282,  287. 

"  The  notice  of  the  first  meeting  of  an  ineojyorated  religious  society 
may  be  affixed,''  ^c.     See  Pub.  St.  c.  38,  §  25. 

The  following  would  seem  to  be  a  proper  form  for  a  notice  under 

this  section  :  — 

NOTICE. 

The  first  meeting  of  the  Washington  Iron  Company  will  be  held  on 
Thursday,  the  tenth  instant,  at  ten  o'clock  a.m.,  at  the  office  of  X.  Y., 
No.  19  Court  Street,  Boston,  for  the  purpose  of  electing  officers,  adopting 
a  code  of  by-laws,  and  transacting  all  such  other  business  as  may  be  nec- 
essary or  convenient  for  the  complete  organization  of  said  corporation. 

Boston,  2  Jan.  1882.  ^-  ^v  )  ^  majority  of  the  persons  named 

E.  F.,  j       in  the  Act  of  Incor2)oratio7i. 

As  to  the  parties  who  are  entitled  to  act  and  vote  at  the  first 
meeting  of  a  corporation  created  by  special  charter,  see  Lechmere 
Bank  v.  Boynton,  11  Cush.  369. 

As  to  what  will  amount  to  a  sufficient  organization  of  a  corpora- 
tion so  as  to  authorize  the  collection  of  an  assessment  on  the  capital 
stock,  see  Katama  Land  Co.  v.  HoUey,  129  Mass.  540. 

Sect.  11.  The  following  will  serve  as  a  form  for  proceedings 
under  this  section  :  — 

To  E.  S.  R.,  Esq.,  a  justice  of  the  peace  of  the  Commonwealth  of  Massa- 
chusetts. 

The  subscribers,  members  of  the  ,  a  corporation  didy  estab- 
lished under  the  laws  of  the  said  Commonwealth,  respectfully  represent : 

That  by  reason  of  the  defective  organization  of  the  said  corporation, 
there  is  no  person  duly  authorized  to  call  or  preside  at  a  legal  meeting 
of  the  same. 

They  therefore  pray  that  you  will  issue  a  warrant  to  one  of  their 
number,  directing  him  to  call  a  meeting  of  the  said  corporation,  by  giving 
such  notice  as  is  required  by  law,  for  the  following  purposes :  — 

1st.     To  elect  officers  of  the  said  corporation. 
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2d.  To  confirm  the  records  and  the  acts  and  doings  of  the  said  cor- 
poration, as  shown  by  said  records. 

3d.  To  authorize  the  treasurer  to  borrow  the  sum  of  ten  thousand 
dollars  for  the  use  of  the  corporation,  to  sign  a  note  as  treasurer,  and  in 
the  name  of  the  corporation,  for  the  said  amount,  and  in  due  form  of  law 
to  make  and  execute  a  mortgage  of  the  real  estate  of  the  said  corporation 
to  secure  the  said  amount,  to  affix  thereto  the  corporate  seal,  and  to  do 
all  other  things  necessary  to  give  validity  and  effect  to  said  mortgage. 

4th.  To  transact  any  other  business  which  may  legally  be  brought 
before  the  said  meeting. 

A.B. 
CD. 
E.  F. 


Commonwealth  of  Massachusetts. 


Suffolk,  ss. 


To  A.  B.,  of  Boston,  in  said  County. 

Pursuant  to  the  foregoing  petition,  I  hereby  direct  you  to  call  a  meet- 
ing of  the ,  to  be  held  at  ,  on  Thursday,  the  fifth  day  of 

November  next,  at  seven  o'clock  in  the  evening,  and  I  hereby  direct  you 
to  give  notice  of  such  meeting  by  causing  a  copy  of  the  said  petition 
and  of  this  warrant  to  be  published,  at  least  seven  days  before  the 
day  of  meeting,  in  the  '•  Boston  Post,"  a  newspaper  published  in  said 
Boston. 

And  I  further  direct  you  to  preside  at  the  said  meeting  until  a  clerk 
shall  be  duly  chosen  and  qualified,  if  no  officer  is  present  legally  author- 
ized to  preside. 

Dated  at  Boston  this  twenty-fourth  day  of  October,  a.  d.  1868. 

E.  S.  K,.,  Justice  of  the  Peace. 


Pursuant  to  the  foregoing  warrant,  I  hereby  notify  the  members  of 

the that  a  meeting  of  the  said  corporation,  for  the  purposes  set 

forth  in  the  above  petition,  will  be  holden  at ,  on  Thursday,  the 

fifth  day  of  November  next,  at  seven  o'clock  in  the  evening, 

Boston,  October  24,  1868.  A.  B. 

Sect.  13.  Whether  an  assignee  in  insolvency  is  authorized  to 
vote  upon  stock  held  by  him  as  such,  quaere.  See  Gray  v.  Coffin, 
9  Cush.  192,  200,  201,  207. 

"  One  who  holds  its  own  stock  in  trust  for  a  corporation  is  not 
entitled  to  vote  on  such  stock."  Am.  Railway  Frog  Co.  v.  Haven, 
101  Mass.  398,  402. 


PUBLIC   STATUTES,  c.  105,  s.  11-40.  239 

Sect.  23.  In  the  absence  of  any  express  statute  or  by-law  of  the 
corporation  on  the  subject,  a  transfer  of  its  stock  will  be  valid, 
although  such  transfer  is  not  recorded  on  its  books.  Boston 
Music  Hall  Association  v.  Cory,  129  Mass.  435. 

Sect.  24.  "  Affect  the  title  or  rights  of  an  attaching  creditor.''^ 
The  fact  that  the  creditor  has  notice  of  an  unrecorded  assignment 
is  immaterial.  Newell  v.  Williston,  138  Mass.  240,  243. —  Central 
Nat.  Bank  v.  Williston,  138  Mass.  244. 

"  U7itil  it  is  recorded  on  the  books  of  the  corporation.'*  As  to  what 
is  a  sufficient  record  within  the  meaning  of  this  section,  see  Newell 
V.  Williston,  138  Mass.  240,  243. 

Sect.  25.  The  purpose  of  this  section  is  to  enable  a  pledgee  to 
hold  stock  without  becoming  liable  for  the  debts  of  the  corporation, 
but  it  was  not  intended  to  exclude  other  methods  of  conveying  stock 
as  collateral  security.     Newton  v.  Fay,  10  Allen  505,  506. 

If  the  provisions  of  this  section  are  not  complied  with,  the  pledgee 
will  be  responsible  as  a  stockholder.  Holyoke  Bank  v.  Burnham, 
11  Cush.  183,  187.  —  Johnson  v.  Somerville  Dyeing  and  Bleaching 
Co.,  15  Gray  216,  219.  ~  Barre  Nat.  Bank  v.  Hingham  Manuf.  Co., 
127  Mass.  564,  571. 

Sect.  28.  Prior  to  St.  1839,  c.  158,  it  was  held  that  a  foreign 
corporation  could  not  be  sued  in  this  state.  Peckham  v.  North 
Parish  in  Haverhill,  16  Pick.  274,  286. 

Under  this  section  the  property  in  this  state  of  a  foreign  corpora- 
tion may  be  attached  by  trustee  process.  Ocean  Ins.  Co.  v.  Ports- 
mouth Railway  Co.,  3  Met.  420. 

As  to  the  liability  of  a  foreign  corporation  to  be  charged  as  trustee 
of  a  party  to  whom  it  owes  a  debt,  see  note  to  chapter  183,  section  1. 

As  to  the  proper  manner  of  serving  a  writ  against  a  foreign  cor- 
poration, see  Thayer  v.  Tyler,  10  Gray  164.  —  Young  v.  Providence 
and  Stonington  Steamship  Co.,  150  Mass.  550,  555. 

The  right  of  a  foreign  corporation  to  sue  in  our  courts  is  good  at 
common  law  and  does  not  rest  upon  any  statute.  Portsmouth 
Livery  Co.  v.  Watson,  10  Mass.  91.  —  British  Am.  Land  Co.  v. 
Ames,  6  Met.  391.  —  Am.  Mut.  Life  Ins.  Co.  v.  Owen,  15  Gray  491, 
493. 

Sect.  31.  The  sale  of  a  franchise  under  this  section  will  be  no 
bar  to  proceedings  for  the  forfeiture  of  the  charter  of  the  corpora- 
tion.    Commonwealth  v.  Tenth  Mass.  Turnpike  Co.,  5  Cush.  509. 

Sect.  40.  This  section  does  not  take  away  the  common  law  right 
of  a  corporation  to  sell  its  property  and  close  its  business.  Tread- 
well  V.  Salisbury  Manuf.  Co.,  7  Gray  393,  406.     But  as  to  the  other 
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modes  in  which  a  corporation  can  be  dissolved,  see  Heard  v.  Talbot, 
7  Gray  113,  119. 

A  dissolution  was  refused,  when  the  allegation  was  that  one  stock- 
holder owned  a  majority  of  the  stock  and  carried  on  a  losing  busi- 
ness contrary  to  the  wishes  of  the  other  stockholders.  Pratt  v. 
Jewett,  9  Gray  34. 

As  to  what  is  a  reasonable  cause  for  decreeing  a  dissolution,  see 
In  re  Franklin  Telegraph  Co.,  119  Mass.  447. 

It  seems  that  this  section  does  not  authorize  the  court  to  decree 
the  dissolution  of  all  corporations  of  whatever  character.  In  re 
New  South  Meeting-House  in  Boston,  18  Allen  497,  511. 

Except  as  expressly  authorized  by  statute,  the  supreme  court  can- 
not decree  the  dissolution  of  a  corporation.  Folger  v.  Columbian 
Ins.  Co.,  99  Mass.  267,  274,  276. 

Sect.  41.  If  thie  three  years  mentioned  in  this  section  have  ex- 
pired, and  receivers  have  not  been  appointed  pursuant  to  section 
42,  a  judgment  subsequently  recovered  against  the  corporation  will 
be  void.  Thornton  v.  Marginal  Freight  Railway  Co.,  123  Mass.  32, 
34. 

Sect.  44.  This  section  applies  to  banks  as  well  as  to  other  corpo- 
rations.    Stockholders  of  Cochituate  Bank  v.  Colt,  1  Gray  382,  387. 


CHAPTER   106. 

OP   MANUFACTURING   AND   OTHER   CORPORATIONS. 
FORMATION   OF    CORPORATIONS. 

Purposes,  Number  of  Associates,  and  Limits  of  Capital  Stock. 

Section  6.  As  to  the  rights  of  a  party  who  signs  tlie  agreement, 
but  delays  to  pay  for  his  stock,  see  Perkins  v.  Union  Buttonhole  and 
Embroidery  Machine  Co.,  12  Allen  273. 

"  tShall  be  and  remain  a  corporation.''^  "  Until  the  organization  is 
complete  according  to  the  requirements  of  the  statute,  the  associa- 
tion does  not  become  a  corporation,  and  does  not  possess  corporate 
rights  and  privileges,  nor  is  it  subject  to  the  duties  and  liabilities  of 
a  manufacturing  corporation,  among  which  is  the  liability  of  the 
stockholders  for  corporate  debts,  if  certain  provisions  of  law  are  not 
complied  with."  Bigelow,  J.,  in  Utley  v.  Union  Tool  Co.,  11  Gray 
139,  141.  But  the  rule  is  different  in  the  case  of  a  defective  organi- 
zation under  a  charter.  Newcomb  v.  Reed,  12  Allen  362,  363.  — 
Walworth  v.  Brackett,  98  Mass.  98,  100. 
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See  also,  as  to  defects  of  organization  in  cases  of  corporations 
organized  under  earlier  laws,  Boston  Acid  Manuf.  Co.  v.  Moring,  15 
Gray  211,  214.  —  Dooley  v.  Cheshire  Glass  Co.,  15  Gray  494.— 
Merrick  v.  Reynold's  Engine  and  Governor  Co.,  101  Mass.  381.  — 
Hawes  v.  Anglo-Saxon  Petroleum  Co.,  101  Mass.  385. 

Blank  forms  to  be  used  in  the  organization  of  corporations  under 
this  chapter  may  be  obtained  at  the  office  of  the  commissioner  of 
corporations. 

Sect.  7.  "  Manufacturing  business.^^  As  to  what  is  a  manufactu- 
ring business,  see  Hawes  v.  Anglo-Saxon  Petroleum  Co.,  101  Mass. 
385. 

Agreement,  Name,  and  Organization. 

Sect.  16.  As  to  the  distinctness  with  which  the  purpose,  for 
which  the  corporation  is  constituted,  must  be  set  forth  in  the  agree- 
ment, see  Bird  v.  Daggett,  97  Mass.  494,  496. 

Sect.  17.  See  Boston  Rubber  Shoe  Co.  v.  Boston  Rubber  Co.,  149 
Mass.  436,  439. 

Sect.  19.  As  to  the  personal  liability  of  the  subscribers  to  tlie 
articles  of  association  for  debts  contracted  before  the  stock  is  divided, 
see  Hawes  v.  Anglo-Saxon  Petroleum  Co.,  101  Mass.  385.  —  s.  c. 
Ill  Mass.  200. 

Sect.  21.  As  to  the  effect  of  the  certificate  of  the  secretary  of  the 
commonwealth,  see  Boston  Rubber  Shoe  Co.  v.  Boston  Rubber  Co., 
149  Mass.  438,  440. 

POWERS    AND    LIABILITIES. 

By-Laws,  Officers,  Sfc. 

Sect.  23.  "  But  no  conveyance  or  mortgage  of  its  real  estate,''^  ^c. 
This  provision  does  not  apply  to  foreign  corporations.  Saltmarsh  v. 
Spaulding,  147  Mass.  224,  227. 

Sect.  24.  "  Until  others  are  chosen  and  qualified  in  their  steads 
See  Knowlton  v.  Ackley,  8  Cush.  93.  —  Chelmsford  Co.  v.  Demarest, 
7  Gray  1. 

"  The  manner  of  the  choice  .  .  .  shall  he  prescribed  by  the  by-laws.''^ 
This  provision  does  not  apply  to  t\iQ  first  choice  of  officers  of  a  cor- 
poration.    Boston  Acid  Manuf.  Co.  v.  Moring,  15  Gray  211,  214. 

Capital  Stock. 

Sect.  29.  "  Each  stockholder  shall  be  entitled  to  a  certificate.'''' 
See  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94,  101.  —  Wyman  v, 
American  Powder  Co.,  8  Cush.  168. 

16 
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Sect.  30.  A  seal  is  not  necessary  to  the  validity  of  the  transfer. 
Atkinson  v.  Atkinson,  8  Allen  15,  19. 

A  transfer  will  not  be  valid,  as  against  a  subsequent  attaching 
creditor  of  the  assignor,  unless  notice  of  the  transfer  is  given  to  the 
corporation.  Blanchard  v.  Dedham  Gas  Light  Co.,  12  Gray  213. 
See  also  notes  to  chapter  112,  s.  56. 

"  By  an  instrument  in  writing.''''  See  Newell  v.  Williston,  138 
Mass.  240,  242,  243. 

Sect.  32.  See  Proprietors  of  City  Hotel  in  Worcester  v.  Dickin- 
son, 6  Gray  686,  593. 

Sect.  37.     See  Mason  v.  Davol  Mills,  132  Mass.  76. 

Sect.  42.  As  to  the  validity  of  an  agreement  by  a  corporation  to 
redeem  within  a  certain  time  special  stock  issued  by  it  pursuant  to 
this  section,  see  Allen  v.  Herrick,  15  Gray  274,  275. 

It  seems  that  under  this  section  liolders  of  special  stock  are  to  be 
regarded  as  creditors  of  the  corporation  for  the  amount  of  the  divi- 
dends guaranteed  to  them,  even  though  there  are  no  profits  out  of 
which  the  dividends  can  be  paid.  Williarfls  v.  Parker,  136  Mass. 
204,  207. 

"  By  a  vote  of  three-fourths  of  its  general  stockholders.''^  The 
records  of  the  corporation  must  show  that  there  was  such  vote,  or  the 
issue  of  special  stock  will  be  invalid.  American  Tube  Works  v. 
Boston  Machine  Co.,  139  Mass.  5, 10. 

"  At  a  meeting  duly  called  for  the  purpose.^''  The  call  of  a  meet- 
ing to  consider  the  issue  of  "  preferred  stock  "  is  bad.  American 
Tube  Works  v.  Boston  Machine  Co.,  139  Mass.  5,  9. 

Sect.  44.  The  remedy  by  sale  is  the  only  remedy  which  a  corpo- 
ration, to  which  this  statute  applies,  has  against  a  stockholder  who 
neglects  to  pay  his  assessments.  It  cannot  maintain  an  action 
against  him  to  recover  the  amount.  Franklin  Glass  Co.  v.  White, 
14  Mass.  286,  289.  —  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94, 102.— 
Mechanics'  Foundry  and  Machine  Co.  v.  Hall,  121  Mass.  272. 

Sect.  46.  If  a  corporation  commences  business  contrary  to  this 
section,  the  members  do  not  thereby  become  liable  as  partners,  nor 
otherwise  than  as  provided  in  sections  60-71.  First  National  Bank 
of  Salem  v.  Almy,  117  Mass.  476,  478. 

Liability  of  Officers  and  Stockholders. 

The  personal  liability  provided  for  by  these  sections  may  be  waived 
by  an  oral  agreement  made  between  the  creditor  and  the  corporation 
at  the  time  when  the  debt  of  the  corporation  is  first  incurred,  and 
such  oral  agreement  may  first  be  set  up  in  the  suit  in  equity  brought 
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to  enforce  the  personal  liability.  Brown  v.  Eastern  Slate  Company, 
134  Mass.  590. 

As  to  the  history  of  the  law  relative  to  the  personal  liability  of 
stockholders  in  corporations  in  Massachusetts,  sec  Child  v.  Boston 
cfe  Fairhaven  Iron  Works,  137  Mass.  516,  517. 

Sect.  60.  As  to  the  effect  of  proceedings  in  insolvency  against  a 
corporation,  upon  the  personal  liability  of  its  officers  and  stock- 
holders, see  Johnson  v.  Somerville  Dyeing  and  Bleaching  Co.,  15 
Gray  216,  218.  —  Merchants'  Bank  v.  Stevenson,  10  Gray  232. 

"  The  officers  of  any  corporation,'''  <j'c.  The  acting  officers  of  a 
corporation  cannot  avoid  their  liability  under  this  section  by  show- 
ing informalities  or  irregularities  in  their  election.  Thayer  v.  New 
England  Lithographic  Company,  108  Mass.  524,  527. 

Debts  of  a  corporation,  for  which  officers  or  stockholders  become 
individually  liable  under  this  section,  have  been  held  not  to  be  prov- 
able against  their  estates  in  insolvency,  and  their  discharge  in  insol- 
vency consequently  does  not  release  them  from  their  liability  for 
such  debts.     Bangs  v.  Lincoln,  10  Gray  600,  608. 

"  For  its  debts  and  coiitractsy  Liabilities  for  torts  not  reduced  to 
judgment  are  not  included  in  these  words.  Child  v.  Boston  k  Fair- 
haven  Iron  Works,  137  Mass.  516,  519. 

A  tax  is  however  a  debt  within  the  meaning  of  this  section.  Felkcr 
V.  Standard  Yarn  Co.,  148  Mass.  226,  227. 

Third  clause.  See  Merchants'  Bank  v.  Stevenson,  5  Allen  398, 
403. 

Fifth  clause.  The  liability  under  this  clause  extends  to  debts 
which  existed  at  the  time  wlien  the  false  certificate  was  made.  Felker 
V.  Standard  Yarn  Co.,  148  Mass.  226,  227. 

"  Knowing  it  to  he  false.''''  It  is  necessary,  in  order  to  make  an 
officer  liable  under  this  clause,  that  he  should  have  known  the  cer- 
tificate to  be  false  when  he  signed  it,  and  it  is  not  sufficient  that  he 
should  have  stated  falsely  facts  which  he  had  previously  known,  but 
had  forgotten.     Felker  v.  Standard  Yarn  Co.,  150  Mass.  264,  265. 

Sect.  61.     See  notes  to  the  preceding  section. 

"  Shall  he  jointly  and  severally  liahle.''  This  does  not  mean  that 
each  stockholder  shall  be  liable  for  the  whole  debt  in  solido.  Burnap 
V.  Haskins  Steam-Engine  Co.,  127  Mass.  586,  590. 

"  For  its  dehts  and  contracts.'''  See  note  to  same  words  in  pre- 
ceding section. 

First  clause.  Under  a  similar  provision  in  earlier  statutes,  one 
has  been  held  liable  for  debts  contracted  while  he  was  a  stockholder, 
although  he  ceased  to  be  such  before  the  debt   became    payable. 
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Holyoke  Bank  v.  Burnham,  11  Cusli.  183.  But  not  for  debts  con- 
tracted before  he  became  a  stockholder,  if  he  ceased  to  be  such  before 
the  debt  became  payable  and  action  thereon  was  brought.  Holyoke 
Bank  v.  Burnham,  11  Cush,  183.  It  seems  that  all  who  are  stock- 
holders at  the  time  of  action  brought  will  be  liable,  even  for  debts 
contracted  prior  to  their  membership.  Curtis  v.  Harlow,  12  Met.  3. 
See  also  Byers  v.  Franklin  Coal  Company,  106  Mass.  131. 

"  Before  the  original  capital  is  fully  paid  in."  It  seems  that  a 
certificate,  duly  filed  according  to  the  provisions  of  section  46,  will 
be  conclusive  evidence  of  such  payment.  Stedman  v.  Eveleth,  6  Met. 
114,  120.     But  see  next  paragraph. 

"  Only  those  stockholders  who  have  not  paid  in  fully  The  failure 
of  a  stockholder  to  pay  for  his  stock  may  be  shown,  notwithstanding 
a  certificate  of  the  full  payment  of  the  capital  stock  has  been  duly 
filed.  Barre  Nat.  Bank  v.  Hingham  Manuf.  Co.,  127  Mass.  564, 
570. 

Last  clause.  "  Any  such  member  or  stockholder  who  pays^^  Sj-c. 
See  Cary  v.  Holmes,  16  Gray  127.  —  s.  c.  2  Allen  498.  —  Stone  v. 
Fenno,  6  Allen  579. 

The  payment  here  referred  to  is  a  voluntary  payment  by  a  stock- 
holder on  a  claim  against  the  corporation,  not  a  payment  on  a  de- 
cree obtained  against  him  personally  on  a  creditor's  bill  under 
section  64.  Burnap  v.  Haskins  Steam-Engine  Co.,  127  Mass.  586, 
591. 

"•  On  a  judgment  or  otherwise^  The  judgment  here  referred  to  is 
not  the  decree  on  a  creditor's  bill,  but  the  judgment  against  the  cor- 
poration which  is  the  necessary  preliminary  to  such  bill.  Burnap  v. 
Haskins  Steam-Engine  Co.,  127  Mass.  586,  591. 

Officers  will  also  be  entitled  to  contribution.  Nickerson  v. 
Wheeler,  118  Mass.  295,  299. 

Sect.  62.  "  Unless  a  judgment  is  recovered  against  it.''^  The 
recovery  of  a  judgment  in  scire  facias,  brought  against  a  corporation 
which  has  been  charged  as  trustee  in  a  trustee  process,  has  been 
held  to  be  sufficient.  Norfolk  v.  American  Steam  Gas  Company, 
103  Mass.  160. 

"  After  demand  made."  See  Barre  Nat.  Bank  v.  Hingham  Manuf. 
Co.,  127  Mass.  563,  567. 

"  And  the  execution  is  returned  unsatisfied."  A  return  of  the  exe- 
cution unsatisfied  on  the  same  day  on  which  the  demand  thereon  was 
made  will  not  be  sufficient.  Priest  v.  Essex  Hat  Manuf.  Co.,  115 
Mass.  380,  382. 

Sect.  64.     "  Any  creditor."     Two  or  more  creditors  may  join  in 
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the  bill.  Barre  Nat.  Bank  v.  Hingham  Manuf.  Co.,  127  Mass.  563, 
565. 

A  creditor,  who  is  also  a  stockholder  in  the  corporation,  and  as 
such  liable  for  its  debts,  is  not  entitled  to  maintain  a  bill  under  this 
section.  Thompson  v.  Bemis  Paper  Co.,  127  Mass.  595,  598.  — 
Potter  V.  Stevens  Machine  Co.,  127  Mass.  592. 

It  is  no  defence  to  a  bill  under  this  section  that  the  corporation 
is  in  bankruptcy,  nor  that  the  plaintiffs  have  proved  their  claims 
against  it.  Barre  Nat.  Bank  v.  Hingham  Manuf.  Co.,  127  Mass. 
563,  566,  567. 

It  seems  that,  in  a  suit  against  stockholders  under  this  section, 
they  may  deny  the  due  organization  of  the  corporation.  Utley  v. 
Union  Tool  Co.,  11  Gray  139. 

But  in  a  suit  to  enforce  personal  liability  against  officers,  it  was 
held  that  by  their  acts  they  were  concluded  from  disproving  the  due 
organization  of  the  corporation.  Priest  v.  Essex  Hat  Co.,  115  Mass. 
380,  381. 

One  bill  in  equity  cannot  be  brought  against  the  officers  of  a  cor- 
poration to  enforce  their  liability  under  section  60,  and  against  the 
stockholders  to  enforce  their  liability  under  section  61.  Pope  v. 
Leonard,  115  Mass.  286,  288.  —  Cambridge  Water  Woi-ks  v.  Somer- 
ville  Dyeing  and  Bleaching  Co.,  14  Gray  193. 

Separate  bills  may,  however,  be  maintained  at  the  same  time  by 
the  same  creditors  against  the  same  defendants  in  their  two  capaci- 
ties of  directors  and  stockholders,  Barre  Nat.  Bank  v.  Hingham 
Manuf.  Co.,  127  Mass.  563,  566. 

It  is  no  objection  to  a  bill  against  the  officers  of  a  corporation  that 
it  alleges  them  to  be  liable  on  three  distinct  grounds,  if  all  the 
defendants  are  under  the  same  liabilities  and  have  a  common  inter- 
est.    Pope  V.  Salamanca  Oil  Co.,  115  Mass.  286,  290. 

As  to  the  conclusiveness,  in  an  equity  suit  against  stockholders,  of 
the  judgment  obtained  against  the  corporation,  upon  the  question  of 
the  liability  of  the  corporation,  see  Hawes  v.  Anglo-Saxon  Petroleum 
Co.,  101  Mass.  385.  —  Thayer  w.  New  England  Lithographic  Com- 
pany,  108  Mass.  524,  528. 

Parol  evidence  will  be  admissible,  in  connection  with  the  record 
of  the  judgment,  to  show  that  the  debt,  which  was  the  foundation  of 
the  judgment,  was  one  for  which  the  officer,  whom  it  is  attempted 
to  charge,  is  liable.  Norfolk  v.  American  Steam  Gas  Co.,  108  Mass. 
404,  406. 

As  to  the  formal  allegations  required  in  a  bill  under  this  section, 
see  Pope  v.  Salamanca  Oil  Co.,  115  Mass.  286,  290,  291. 
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The  remedy  provided  in  this  section  is  exclusive  of  all  other  reme- 
dies. McRae  v.  Locke,  118  Mass.  269,  270.  —  George  Woods  Co.  v. 
Storer,  144  Mass.  399,  402. 

"  In  behalf  of  Jiimself  and  all  other  creditors.'^  The  bill  cannot  be 
maintained  unless  it  purports  to  be  brought  in  behalf  of  all  the  cred- 
itors. Moore  v.  Reynolds,  109  Mass.  473.  —  Pope  v.  Leonard,  115 
Mass.  286,  287. 

"  For  the  recovery  of  the  siwis  due.^^  As  to  the  extent  to  which 
costs  may  be  included  in  such  sums,  see  Norfolk  v.  American  Steam 
Gas  Co.,  108  Mass.  404,  407. 

Sect.  65.  "  In  proportion  to  the  amounts  of  stock  held  hi/  them 
respectively.''^  Before  the  capital  stock  has  been  distributed  into 
shares  by  the  issue  of  certificates,  the  members  of  the  corporation, 
being  joint  owners  of  the  entire  stock,  are  jointly  and  severally  liable 
to  be  assessed  to  the  entire  amount  of  the  capital  stock.  Hawes  v. 
Anglo-Saxon  Petroleum  Co.,  Ill  Mass.  200,  201. 

This  section  however  requires  that,  after  the  stock  has  been  dis- 
tributed, a  separate  decree  should  be  entered  against  each  stock- 
holder for  an  amount  in  proportion  to  the  amount  of  stock  held  by 
him,  and  in  the  case  of  the  insolvency  of  a  stockholder  the  creditor 
has  no  remedy  to  recover  from  the  other  stockholders  the  amount 
assessed  upon  such  insolvent.  The  creditor  will  however  be  entitled 
to  costs  against  all  the  stockholders  jointly.  Burnap  v.  Haskins 
Steam-Engine  Co.,  127  Mass.  586,  588.  As  to  the  mode  of  assess- 
ment when  some  of  the  stockholders  are  insolvent  or  out  of  the  state, 
see  also  Cary  v.  Holmes,  16  Gray  127. 

Sect.  66.  See  Mansur  v.  Pratt,  101  Mass.  60.  —  Stedman  v. 
Eveleth,  6  Met.  114,  119.  —  Gray  v.  Coffin,  9  Cush.  192. 

Sect.  69.  The  objection  that  all  the  stockholders  in  a  corporation 
have  not  been  joined  as  defendants  cannot  be  taken  by  demurrer, 
but  must,  under  tliis  section,  be  taken  by  plea  or  answer.  Essex 
Company  v.  Lawrence  Machine  Shop,  10  Allen  352. 

Sect.  70.  Prior  to  St.  1867,  c.  36,  a  stockholder  in  a  corporation 
had  no  authority  to  appear  and  defend  an  action  against  it.  Byers 
v.  Franklin  Coal  Co.,  14  Allen  470.  —  Johnson  v.  Somerville  Dyeing 
and  Bleaching  Co.,  15  Gray  216,  218. 

GAS    COMPANIES. 

Sect.  75.  The  word  "  lanes  "  in  this  section  does  not  signify  the 
land  of  individuals  over  which  tliere  is  only  a  private  right  of  way, 
but  only  such  lanes  as  the  public  have  acquired  a  right  to  use. 
Commonwealth  v.  Lowell  Gas  Light  Co.,  12  Allen  75,  77. 
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CHAPTER  107. 

OF   SWINE-SLAUGHTERING   ASSOCIATIONS. 


CHAPTER   108. 

OF   CANAL   AND   BRIDGE    CORPORATIONS. 


A  bridge  company  is  not  bound  to  keep  any  part  of  its  bridge 
covered  with  snow  in  sleighing  time.  Chase  v.  Cabot  and  West 
Springfield  Bridge  Co.,  6  Allen  512. 


CHAPTER   109. 


OF    COMPANIES   FOR   THE   TRANSMISSION   OF   INTELLIGENCE   BY 

ELECTRICITY. 

This  chapter  applies,  not  only  to  telegraph  corporations  specially 
chartered,  but  to  those  organized  under  Pub.  St.  c.  106,  s.  11.  Pierce 
V.  Drew,  136  Mass.  75,  76. 

Section  2.  This  and  the  following  sections  apply  only  to  com- 
panies incorporated  under  the  laws  of  this  state.  Commonwealth  v. 
Boston,  97  Mass.  555,  558. 

This  section  "  is  to  be  construed  with  the  third  section,  and  shows 
an  intention  that  a  legally  constituted  board  shall  determine  not  only 
where,  but  whether,  there  can  be  a  location  which  shall  not  incom- 
mode the  ordinary  public  ways,  with  full  power  to  revise  its  own 
doings  and  to  correct  any  errors  which  the  practical  working  of  the 
arrangements  may  reveal."  Devens,  J.,  in  Pierce  v.  Drew,  136  Mass. 
75,  78. 

Sect,  3.  The  determination  of  the  mayor  and  aldermen  as  to  the 
places  where  the  posts  may  stand  is  to  be  regarded  as  conclusive 
upon  the  rightfulness  of  their  erection  within  the  limits  of  a  high- 
way, so  that  they  cannot  lawfully  be  removed  by  the  city  or  by  any 
of  its  officers,  or  treated  in  any  manner  as  a  public  nuisance.  Com- 
monwealth V.  Boston,  97  Mass.  555,  557. 

Sect.  4.  This  section  does  not  give  any  right  to  damages  to  the 
owner  of  the  fee  of  the  land  included  within  the  highway.     Pierce  v. 


248  PROPRIETORS  OF   WHARVES,  GENERAL  FIELDS,  ETC. 

Drew,  136  Mass.  75,  78.  As  to  the  rights  under  this  section  of 
owners  of  neighboring  property,  see  same  case,  p.  82. 

Sect.  10.  "  According  to  the  regulations  of  the  company P  These 
regulations  may  limit  the  liability  for  errors,  &c.  Ellis  v.  American 
Telegraph  Co.,  13  Allen  226.  —  Grinnell  v.  Western  Union  Tele- 
graph Co.,  113  Mass.  299.  —  Clement  v.  Western  Union  Telegraph 
Co.,  137  Mass.  463. 

Sect.  12.  It  seems  to  be  a  question  whether,  under  this  section, 
towns  are  liable  for  injuries  arising  out  of  the  original  placing  of  the 
poles,  or  only  for  those  caused  by  their  subsequent  decay,  falling 
over,  &c.  See  Commonwealth  v.  Boston,  97  Mass.  555,  558. — 
Young  V.  Yarmouth,  9  Gray  386. 

Sect.  14.  This  section  subjects  foreign  corporatiotis,  as  well  as 
individuals  and  associations  not  incorporated,  to  the  duties  and  lia- 
bilities imposed  by  section  10.  Ellis  v.  American  Telegraph  Co.,  13 
Allen  226,  230.  But  it  does  not  give  them  a  right  to  have  their 
posts  located  under  section  3.  Commonwealth  v.  Boston,  97  Mass. 
555,  559. 


CHAPTER   110. 
OF  aqueduct  corporations. 

Section  10.  Towns  are  liable  for  injuries  arising  from  the  dig- 
ging up  of  a  street  or  way  under  this  section.  Merrill  v.  Wilbra- 
ham,  11  Gray  154. 

Sects.  15,  16.  The  provisions  of  these  sections  do  not  apply  when 
the  aqueduct  is  the  property  of  an  aqueduct  corporation  established 
under  a  special  charter.     Smith  v.  Dedham,  144  Mass.  177, 181. 


CHAPTER  111. 


OP  proprietors  of  wharves,  general   fields,  and  real  estate 

LYING   IN    COMMON. 

As  to  the  nature  of  the  corporations  to  which  this  chapter  relates, 
see  Monumoi  v.  Rogers,  1  Mass.  159,  163,  164. 

In  a  case  in  which  several  persons  were  incorporated,  under  a 
special  act  of  the  legislature,  as  a  manufacturing  company,  it  was 
held  that  the  land  previously  owned  by  them  as  tenants  in  common, 
and  previously  used  for  the  same  purpose,  did  not  thereby  vest  in 
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the  corporation,  but  that  proper  deeds  were  necessary  to  convey  the 
title.     Leffingwell  v.  Elliott,  8  Pick.  455. 

Section  1.  Under  this  section  it  has  been  held  that  members  of 
a  religious  society,  to  whom  land  had  been  conveyed  for  a  meeting- 
house, might  form  themselves  into  a  corporation.  Howard  v.  Hay- 
ward,  10  Met.  408,  419. — Second  Cong.  Society  in  North  Bridge- 
water  V.  Waring,  24  Pick.  304,  308. 

As  to  the  necessity  of  producing  the  original  warrant  of  the  justice 
in  order  to  prove  the  existence  of  the  corporation,  sec  Monumoi  v. 
Rogers,  1  Mass.  159,  161. 

Sect.  11.  "  But  no  business  shall  be  acted  on  unless  it  is  expressed 
in  the  notice  of  the  meetin(/J^  See  Coffin  v.  Lawrence,  143  Mass.  110, 
112. 

Sect.  17.  As  to  the  power  of  proprietors  of  common  lands  to 
alien  their  lands  by  vote  alone  and  without  any  deed,  see  Gloucester 
V.  Gaffney,  8  Allen  11,  13.  —  Green  v.  Putnam,  8  Cush.  21,  25.— 
Springfield  v.  Miller,  12  Mass.  415,  416.  —  Codman  v.  Winslow,  10 
Mass.  146.  —  Coffin  v.  Lawrence,  143  Mass.  110,  111.  See  also  sec- 
tion 13  of  this  chapter,  and  Rogers  v.  Goodwin,  2  Mass.  475.  It  is 
to  be  noted  that  the  word  "  dispose,^^  used  in  the  earlier  statutes,  has 
been  omitted  in  Rev.  St.  c.  43,  s.  7,  in  Gen.  St.  c.  67,  s.  13,  and  in 
section  13  of  this  chapter.  See  St.  1783,  c,  39,  s.  8.  As  to  the  force 
and  effect  of  this  word  "  dispose  "  as  used  in  the  earlier  statutes,  see 
Rogers  v.  Goodwin,  2  Mass.  475,  477. 

Sect.  22.     See  Stevens  v.  Taft,  3  Gray  487. 


CHAPTER  112. 

OF  RAILROAD    CORPORATIONS   AND   RAILROADS. 
CORPORATIONS    SUBJECT    TO    THIS    CHAPTER. 

Section  5.     See  notes  to  chapter  105,  s.  3. 

RIGHTS    RESERVED    BY   THE    COMMONWEALTH. 

Sect.  7.     As  to  the  effect  of  this  section,  see  2  Am.  Law  Rev.  28. 

CITY    AND    TOWN    SUBSCRIPTIONS. 

Sect.  46.     See  Kittredge  v.  North  Brookfield,  138  Mass.  286. 
Sect.  50.     A  person  chosen  to  represent  a  town  under  this  sec- 
tion may  be  elected  a  director  of  the  corporation,  although  he  is  not 
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himself  a  stockholder.     Wight  v.  Springfield  &  New  London  R,  R., 
117  Mass.  226,  227. 

MEETINGS,    OFFICERS. 

Sect.  55.  As  to  the  extent  of  the  powers  of  the  board  of  direc- 
tors, see  Shaw  v.  Norfolk  County  R.  R.,  16  Gray  407,  414.  —  Eastern 
R.  R.  V.  Boston  &  Maine  R.  R.,  Ill  Mass.  125,  129,  130. 

It  seems  that  it  is  not  necessary  that  a  director  should  be  a  stock- 
holder. See  Wight  v.  Springfield  &  New  London  R.  R.,  117  Mass. 
226,  227. 

CAPITAL    STOCK. 

Sect.  56.  If  a  transfer  of  shares  in  a  railroad  corporation  is  not 
recorded,  the  shares  are  liable  to  be  taken  on  an  execution  against 
the  vendor.  Rock  v.  Nichols,  3  Allen  342.  But  although  not  re- 
corded, a  transfer  will  be  valid  to  pass  the  title  as  between  the 
parties.     Stone  v.  Hackett,  12  Gray  227,  231. 

See  also  notes  to  chapter  106,  s.  30, 

Sect.  57.  The  corporation  cannot  under  this  section  sell  the 
shares  of  a  delinquent  subscriber  and  sue  him  for  the  difference 
between  the  amount  of  his  assessments  and  the  proceeds  of  the  sale, 
if  it  has  procured  subscriptions  from  other  persons  to  the  full  amount 
of  its  stock.     Athol  &  Enfield  R.  R.  v.  Prescott,  110  Mass.  213. 

The  provisions  of  this  section  for  the  sale  of  shares  do  not  apply 
to  the  case  of  new  shares  offered  to  stockholders,  and  sold  because 
not  taken  by  them.     Sewall  v.  Eastern  R.  R.,  9  Gush.  6. 

As  to  the  proper  method  of  making  a  sale  under  this  section,  see 
Lexington  &  West  Cambridge  R.  R.  v.  Staples,  5  Gray  520. 

As  to  the  form  of  an  action  brought  under  this  section  to  recover 
a  deficiency,  see  Amherst  &  Belchertown  R.  R.  v.  Watson,  4  Gray 
61. 

For  other  cases  of  actions  to  recover  deficiencies,  see  Troy  & 
Greenfield  R.  R.  v.  Newton,  1  Gray  544,  546.  —s.  c.  8  Gray  596.— 
Stoneham  Branch  R.  R.  v.  Gould,  2  Gray  277. 

It  seems  that,  notwithstanding  the  provisions  of  this  section,  a 
subscriber  for  stock  may  be  sued  for  the  whole  amount  of  his  sub- 
scription, without  any  sale  of  the  stock  having  been  made.  Boston, 
Barre,  &  Gardner  R.  R.  v.  Wellington,  113  Mass.  79,  87. 

Sect.  59.  "  To  be  actually/  paid  in  cashJ'  See  Boston,  Barre,  & 
Gardner  R.  R.  v.  Wellington,  113  Mass.  79,  87. 

Sect.  61.  "  Declares  a  stock  dividend  J'  See  Commonwealth  v. 
Boston  &  Albany  R.  R.,  142  Mass.  146,  153. 

Last  clause.  See  Attorney-General  v.  Boston  &  Maine  R.  R.,  109 
Mass.  99. 


PUBLIC    STATUTES,  c.  112,  s.  50-89.  251 

150NDS   AND    MORTGAGES. 

Sect.  62.  This  section  prescribes  the  terms  and  conditions  upon 
which  raih-oad  corporations  may  issue  bonds  for  the  payment  of 
money,  and  any  such  bonds  issued  by  such  corporations  in  any  other 
manner  than  as  prescribed  in  this  section  or  in  previous  statutes,  are 
void.  Commonwealth  v.  Smith,  10  Allen  448,  457,  459.  — East 
Boston  Freight  R.  R.  v.  Hubbard,  10  Allen  459,  460. 

Sect.  70.  This  section  does  not  give  the  court  jurisdiction  of  a 
bill  in  equity,  brought  against  the  commonwealth  to  enforce  a  right 
of  redemption.  Troy  &  Greenlicld  R.  R.  v.  Commonwealth,  127 
Mass.  43. 

LOCATION    AND    CONSTRUCTION    OF    THE    RAILROAD. 

Layinc)  out  the  Railroad. 

A  deviation  by  a  railroad  corporation  in  one  part  of  its  location 
from  the  route  fixed  by  statute  will  not  invalidate  other  portions  of 
its  location  which  are  within  the  true  limits.  Newton  v.  Agricul- 
tural Branch  R.  R.  15  Gray  27. 

As  to  the  effect  of  a  misappropriation  by  a  railroad  corporation  of 
land  taken  by  it,  and  as  to  what  will  amount  to  such  misappropriation, 
see  Proprietors  of  Locks  and  Canals  v.  Nashua  &,  Lowell  R.  R.,  104 
Mass.  1.  —  Peirce  v.  Boston  &  Lowell  R.  R.,  141  Mass.  481,  485. 

Sect.  88.  As  to  incidental  powers  of  railroad  corporations  under 
this  section,  with  reference  to  drains,  water-courses,  <tc.,  see  Babcock 
V.  Western  R.  R.  Co.,  9  Met.  553,  555.  —  Mellen  v.  Western  R.  R., 
4  Gray  301.  ~  Rathke  v.  Gardner,  134  Mass.  14,  16. 

As  to  the  right  of  one  railroad  corporation  to  lay  out  its  road 
within  the  location  of  another  railroad  corporation,  see  Boston  & 
Maine  R.  R.  v.  Lowell  &  Lawrence  R.  R.,  124  Mass.  368.  —  Housa- 
tonic  R.  R.  V.  Lee  &  Hudson  R.  R.,  118  Mass.  391. —Providence 
&  Worcester  R.  R.  v.  Norwich  &  Worcester  R.  R.,  138  Mass.  277, 
279. 

As  to  the  right  of  a  railroad  corporation  to  lay  out  its  road  over 
an  existing  highway  longitudinally,  see  Springfield  v.  Connecticut 
River  R.  R.,  4  Cush.  63,  71.  —  Commonwealth  v.  Old  Colony  & 
Fall  River  R.  R.,14  Gray  93,  95. 

'■'•  3Iay  purchase  or  othertvise  taJce.'^  When  a  railroad  acquires 
land  by  purchase,  it  acquires  no  rights  other  than  such  as  any  other 
party  would  acquire  under  the  deed  given  by  the  vendor.  Nye  v. 
Taunton  Branch  R.  R.,  113  Mass.  277,  279. 

Sect.  89.     "  The  location  of  the  road.''     A  location  will  be  sufli- 
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cieiit  if  the  boundaries  are  sufficiently  shown  by  a  plan  referred  to 
in  it  and  filed  with  it.  Grand  Junction  R.  R.  v.  County  Commis- 
sioners, 14  Gray  553. 

Such  plan  may  be  referred  to  for  the  purpose  of  explaining,  but 
not  to  modify  or  control,  the  written  location.  Hazen  v.  Boston  & 
Maine  R.  R.,  2  Gray  574. 

As  to  what  is  a  sufficient  location,  see  also  Housatonic  R.  R. 
V.  Lee  &  Hudson  R.  R.,  118  Mass.  391,  393.  — Warren  v.  Spencer 
Water  Co.,  143  Mass.  9,  14.  —  Brock  v.  Old  Colony  R.  R.,  146  Mass. 
194, 195. 

The  location  filed  is,  as  against  the  corporation,  conclusive  evi- 
dence of  the  land  taken.  Hazen  v.  Boston  &  Maine  R.  R.,  2  Gray 
574. 

The  location  filed  is,  in  case  of  ambiguity,  to  be  construed  most 
strongly  against  the  railroad  corporation.  Pinkerton  v.  Boston  & 
Albany  R.  R.,  109  Mass.  528,  538. 

Uncertainty  or  ambiguity  of  description  in  the  location  may  be 
cured  by  possession  actually  taken  by  the  corporation  and  acquiesced 
in  by  the  landowner.     Drury  v.  Midland  R.  R.,  127  Mass.  572,  580. 

Sect.  90.  See  Pinkerton  v.  Boston  &  Albany  R.  R.,  109  Mass. 
528,  536.  — Boston  &  Providence  R.  R.  v.  Midland  R.  R.,  1  Gray 
340,  360. 

Sect.  91.  See  Derby  v.  Framingham  &  Lowell  R.  R.,  119  Mass. 
516. 

As  to  the  use  that  may  be  made  of  land  taken  for  a  station,  see 
Peirce  v.  Boston  &  Lowell  R.  R.,  141  Mass.  481,  485. 

Sect,  92.  For  the  law  on  the  subject  of  this  section  prior  to  its 
original  enactment  in  St.  1853,  c.  351,  s.  3,  see  Boston  &  Maine 
R.  R.  V.  Cambridge,  8  Cush.  237.  —  Worcester  v.  Western  R.  R.,  4 
Met.  564. 

Taking  Land,  and  Damages  therefor. 

The  right  of  a  landowner  to  damages  is  in  the  nature  of  a  lien  or 
incumbrance  on  the  land,  and  may  be  enforced  against  the  successors 
or  assigns  of  the  corporation.  Drury  v.  Midland  R.  R.,  127  Mass. 
571. 

Sect.  95.  As  to  the  subjects  for  which  damages  may  be  recov- 
ered, see  Boston  &  Worcester  R.  R.  v.  Old  Colony  R.  R.,  12  Cush. 
605.— Whitman  v.  Boston  &  Maine  R.  R.,  7  Allen  313.— Pres- 
brey  v.  Old  Colony  &  Newport  Railway  Co.,  103  Mass.  1,  5-8. — 
Walker  v.  Old  Colony  k  Newport  Railway  Co.,  103  Mass.  10.  — 
Fowle  V.  New  Haven  &  Northampton  Company,  107  Mass.  352. 
—  s.  c.  112  Mass.  334. — Dodge  v.  County  Commissioners,  3  Met. 


PUBLIC   STATUTES,  c.  112.  s.  89-96.  253 

380.  — Parker  v.  Boston  &,  Maine  R.  R.,  3  Cush.  107  (damages  re- 
covered for  draining  a  well). —  Proprietors  of  Locks  and  Canals  v. 
Nashua  &  Lowell  R.  R.,  10  Cush.  385.— Mass.  Central  R.  R.  v. 
Boston,  Clinton,  &  Fitchburg  R.  R.,  121  Mass.  124,  126.—  Old  Col- 
ony R.  R.  V.  Miller,  125  Mass.  1,  4.  —  Cassidy  v.  Old  Colony  R.  R., 
141  Mass.  174,  177. 

As  to  what  benefits,  accruing  to  land  of  the  same  owner,  adjoin- 
ing to  or  connected  with  the  land  taken,  and  forming  part  of  the  same 
parcel  or  tract,  are  to  be  allowed  by  way  of  set-off  to  the  damages 
which  such  owner  would  otherwise  be  entitled  to  recover,  see 
Meacham  v.  Fitchburg  R.  R.  Co.,  4  Cush.  291. 

Certain  damages  are  the  proper  subject  of  an  action  at  law,  not 
of  an  application  to  the  county  commissioners,  —  for  instance,  dam- 
ages caused  by  the  negligent  or  careless  exercise  of  rights  granted 
by  the  charter  of  the  railroad.  Mellen  v.  Western  R.  R.,  4  Gray 
301.  — Estabrooks  v.  Peterborough  &  Shirley  R.  R.,  12  Cush.  224.— 
Brewer  v.  Boston,  Clinton,  &  Fitchburg  R.  R.,  113  Mass.  52,  58. 

Damages  are  to  be  assessed  as  of  the  date  of  the  filing  of  the  loca- 
tion of  the  road,  even  though  such  location  was  not  filed  until  after 
the  land  was  entered  upon  and  the  construction  of  the  road  com- 
menced. Hampden  Paint  Co.  v.  Springfield,  &c,,  R.  R.,  124  Mass. 
118.  See  Reed  v.  Hanover  Branch  R.  R.,  105  Mass.  303.  — Old 
Colony  R.  R.  v.  Miller,  125  Mass.  1,  3. 

As  to  the  right  of  one  who  has  only  an  equitable  title  to  land,  to 
maintain  a  petition  in  his  own  name  to  recover  damages,  see 
Pinkerton  v.  Boston  &  Albany  R.  R.,  109  Mass.  528,  538. 

The  heir,  and  not  the  administrator,  of  one  deceased,  is  entitled 
to  maintain  a  petition  for  the  taking  of  land  which  had  belonged  to 
the  deceased  person,  but  which  was  not  taken  till  after  his  death, — 
although  the  administrator  had,  previously  to  the  bringing  of  the 
petition,  represented  the  estate  insolvent,  and  obtained  a  license  to 
sell  his  intestate's  real  estate  for  the  payment  of  debts.  Boynton  v. 
Peterborough  &  Shirley  R.  R.,  4  Cush.  467. 

Tlie  owner  of  the  fee,  and  one  who  had  a  bond  for  a  deed  of  the 
land,  have  been  allowed  to  join  in  a  petition  for  damages.  Proprie- 
tors of  Locks  and  Canals  v.  Nashua  &  Lowell  R.  R.,  10  Cush.  385. 

Compare  also  notes  to  P.  S.  c.  49,  s.  16. 

Sect.  96.  An  application  filed  within  the  three  years  with  the 
clerk  of  the  county  commissioners  is  not  sufficient ;  the  application 
must  be  presented  to  the  commissioners  at  a  regular  session.  Charles 
River  Branch  R.  R.  v.  County  Commissioners,  7  Gray  389,  390. 

The  three  years  within  which  an  application  to  estimate  damages 
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for  land  taken  must  be  made,  are  to  be  computed  from  the  time  of 
the  tiling  of  the  location  of  the  road  under  section  89.  Charlestowa 
Branch  Railroad  Co.  v.  County  Commissioners,  7  Met.  78.  See, 
however,  Xorthborough  v.  County  Commissioners,  138  Mass.  263, 
265. 

Sect.  99.  "  Either  party,  if  dissatisfied  ivith  the  estimate  of  the 
comity  commissioners,  may  .  .  .  apply  for  a  juryT  A  party  is 
entitled  to  apply  for  a  jury,  not  only  when  damages  are  estimated, 
but  also  when  the  commissioners  refuse  to  estimate  any  damages  on 
the  ground  that  the  petitioner  does  not  own  the  land  claimed  to 
have  been  injured.  Carpenter  v.  County  Commissioners,  21  Pick. 
258,  260.  —  Smith  v.  Mayor  and  Aldermen  of  Boston,  1  Gray  72, 74. 

Sect.  100.  "  The  proceedings  shall  he  the  same^''  ^c.  See  Wyman 
V.  Lexington  &  AVest  Cambridge  R.  R.,  13  Met.  316,  321. 

"  The  prevailing  partyT  The  landowner  is  to  be  deemed  the 
"  prevailing  party "  if  the  jury  finally  find  in  his  favor  for  any 
amount,  although  for  a  less  one  than  that  at  which  the  county  com- 
missioners have  assessed  his  damages,  and  though  he  was  himself 
the  applicant  for  the  jury.  New  Haven  and  Northampton  Co.  v. 
Northampton,  102  Mass.  116,  122. 

When  the  railroad  applies  for  a  jury,  and  the  amount  of  damages 
is  reduced,  each  party  pays  its  own  costs.  Harvard  Branch  R.  R.  v. 
Rand,  8  Cush.  218.  When,  however,  after  such  reduction,  the  rail- 
road, being  still  dissatisfied,  appeals  to  the  supreme  court,  and  the 
amount  found  by  the  jury  is  then  established,  the  original  petitioner 
will  be  entitled  to  recover  the  taxable  costs  of  the  appeal.  Com- 
monwealth V.  Boston  &  Maine  R.  R.,  3  Cush.  25,  56. 

"  Shall  recover  legal  costsT  As  to  the  items  properly  to  be  in- 
cluded in  such  costs,  see  New  Haven  and  Northampton  Co.  v. 
Northampton,  102  Mass.  116,  123,  125.  —  Childs  v.  New  Haven  & 
Northampton  Co.,  135  Mass.  570. 

Sect.  102.  As  to  the  effect  of  a  failure  to  furnish  a  plan  as 
required  by  this  section,  see  Abbott  v.  New  York  &  New  England 
R.  R.,  145  Mass.  450,  451.—  Brock  v.  Old  Colony  R.  R.,  146  Mass. 
194,  195. 

Sect.  103.  See  Boston  &  Maine  R.  R.  v.  Lowell  k  Lawrence 
R.  R.,  124  Mass.  368,  376. 

Sects.  108,  109.  Prior  to  the  enactment  of  the  provisions  re- 
enacted  in  these  sections,  it  was  held  that  a  mortgagor  might  re- 
cover the  full  amount  of  damages  without  regard  to  the  mortgagee. 
Breed  v.  Eastern  R.  R.,  5  Gray  470. — Farnsworth  v.  Boston,  126 
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The  remedy  given  by  tliese  sections  to  a  mortgag'ce  is  not  so  far 
an  exclusive  remedy  as  to  prevent  him,  if  he  has  not  been  made  a 
party  to  the  proceedings,  from  maintaining  a  claim  against  the  dam- 
ages recovered  by  his  mortgagor.  Wood  v.  Westborough,  140  Mass. 
403,  409. 

Sect.  111.  See  Bigelow  v.  Union  Freight  R.  R.,  137  Mass.  478, 
481. 

Embankments,  Fences,  Sj^c. 

Sect.  113.  "  Or  other  structures.''  See  Gay  v.  Boston  &  Albany 
R.  R.,  141  Mass.  407,  408. 

Sect.  114.  The  neglect  of  a  railroad  to  comply  with  an  order  of 
county  commissioners  under  section  113,  is  no  ground  for  the  allow- 
ance of  additional  damages,  except  in  an  action  under  this  section. 
White  V.  Boston  &  Providence  R.  R.,  6  Gush.  420. 

It  has  been  held  that  no  action  could  be  maintained  to  recover 
double  damages  under  this  section,  when  the  order  of  the  commis- 
sioners had  omitted  to  prescribe  the  time  within  which  the  structures 
required  should  be  constructed.  Keith  v.  Cheshire  R.  R.,  1  Gray 
614. 

Sect,  115.  This  section  does  not  make  a  railroad  corporation 
liable  for  injuries  caused  to  animals  by  reason  of  the  want  of  suit- 
able fences,  if  the  animals  injured  are  wrongfully  upon  the  land 
adjoining  the  railroad  or  unlawfully  at  large  on  the  higliway. 
Eames  v.  Salem  &  Lowell  R.  R.,  98  Mass.  560,  566  —McDon- 
nell V.  Pittsfield  &  North  Adams  R.  R.,  115  Mass.  564,  565.  — Dar- 
ling V.  Boston  &  Albany  R.  R.,  121  Mass.  118,  121.  —  Amstein  v. 
Gardner,  132  Mass.  28.  —  s.  c.  134  Mass.  4,  10.  And  the  corpora- 
tion will  not  be  liable  at  common  law  for  such  injuries,  unless  they 
were  caused  by  the  wanton  and  reckless  misconduct  of  its  agents. 
Maynard  v.  Boston  &  Maine  R.  R.,  115  Mass.  458.  —  McDonnell  v. 
Pittsfield  &  North  Adams  R.  R.,  115  Mass.  564,  565.  —  Darling  v. 
Boston  &  Albany  R.  R.,  121  Mass.  118,  121. 

As  to  the  liability  of  a  railroad  corporation  in  case  of  neglect  to 
maintain  suitable  fences,  see  also  Vermont  &  Mass.  R.  R.  v.  County 
Commissioners,  10  Cush.  12,  16.  —  Rogers  v.  Newburyport  R.  R., 
1  Allen  16. 

As  to  what  fences  are  "  suitable "  within  the  meaning  of  this 
statute,  see  Eames  v.  Salem  &  Lowell  R.  R.,  98  Mass.  560,  566. 

As  to  the  riglits  and  duties  of  railroad  companies  in  the  matter 
of  fences,  see  also  Boston  &  Worcester  R.  R.  v.  Old  Colony  R.  R., 
12  Cush.  605,  608.  — Keliher  V.  Conn.  River  R.  R.,  107  Mass.  411, 
413. 
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Sect,  116.  "  When  the  duty  of  erecting  or  maintaining  fences  .  .  , 
has  been  or  is  by  law  or  contract  imposed  upon  a  person  other  than 
the  corporation.''^  No  such  duty  has  been  imposed  by  law  upon  the 
owner  of  hind  adjoining  a  railroad  constructed  prior  to  St.  1841, 
c.  125.     Boston  &  Albany  R.  R.  v.  Briggs,  132  Mass.  24. 

Crossings. 

Sect.  119.  A  railroad  is  under  no  obligation  to  give  travellers 
notice  of  the  approach  of  its  trains  at  a  crossing,  when  it  is  carried 
over  or  under  the  highway.  Favor  v.  Boston  &  Lowell  R.  R.,  114 
Mass.  350. 

"  Or  other  umyT  The  ways  here  referred  to  do  not  include  pri- 
vate ways.  Boston  Gas  Light  Co.  v.  Old  Colony  &  Newport  Rail- 
way Co.,  14  Allen  444,  447. 

A  railroad  corporation  might,  prior  to  recent  statutes,  put  down 
and  maintain,  upon  any  part  of  a  highway  within  the  limits  of  its 
location,  such  number  of  tracks  as  were  essential  to  the  conven- 
ient transaction  of  its  business,  and  for  that  purpose  might  make 
any  necessary  alteration  in  tlie  grade  or  surface  of  the  highway. 
Commonwealth  v.  Hartford  &  New  Haven  R.  R.,  14  Gray  379, 
380. 

Sect.  120.  "  Tlie  railroad  shall  build  such  bridges.,  with  their 
abutments  and  suitable  approaches  thereto.''''  For  accidents  to  trav- 
ellers on  the  highway  arising  from  defects  in  such  bridges  and 
approaches,  the  railroad  company,  and  not  the  town,  is  responsible. 
Rouse  V.  Somerville,  130  Mass.  361,  363. 

A  town  cannot  legally  make  a  contract  with  a  railroad  by  which 
the  town  shall  build  the  bridges  which  the  railroad  is  required  by 
this  section  to  build.     Rouse  v.  Somerville,  130  Mass.  361,  363. 

Sect.  121.  The  railroad  corporation  is  primarily  liable  for  dam- 
ages to  estates  caused  by  the  raising*  or  lowering  of  a  highway,  and 
such  damages  must  be  claimed  within  the  three  years  allowed  by 
section  96.     Gardiner  v.  Boston  &  Worcester  R.  R.,  9  Cush.  1. 

Sect.  124.  This  section  applies  not  only  to  pre-existing  ways, 
but  also  to  those  located  over  a  railroad  after  its  construction. 
Scanlan  v.  Boston,  140  Mass.  84,  85. 

This  section  requires  the  railroad  company  to  keep  in  repair  at 
least  so  much  of  a  crossing  as  lies  between  the  outer  rails  of  its 
tracks.  Scanlan  v.  Boston,  140  Mass.  84,  85.  But  not  all  within 
its  location.     Noyes  v.  Gardner,  147  Mass.  505,  508. 

As  to  the  effect  of  this  section,  see  also  Old  Colony  R.  R.  v.  Fall 
River,  147  Mass.  455,  464. 
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Sect.  125.  See  Boston  &  Maine  R.  R.  v.  County  of  Middlesex, 
1  Allen  324.  — Old  Colony  &  Fall  River  R.  R.  v.  County  Commis- 
sioners, 11  Gray  512. 

"  A  highway  or  town  way  may  he  laid  out^  This  authorizes  the  lay- 
ing out  of  a  foot-way.    Boston  &  Albany  R.  R.  v.  Boston,  140  Mass.  87. 

"  Across  a  railroad P  The  word  "  railroad,"  as  used  in  this  sec- 
tion, is  to  be  interpreted  as  meaning  all  the  land,  not  exceeding  five 
rods  in  width,  taken  by  a  railroad  corporation  for  its  road,  and 
which  is  included  within  the  location  thereof  filed  according  to  law. 
Commonwealth  v.  Haverhill,  7  Allen  523,  524. 

Sect.  128.  "  With  their  approaches:'  See  Titcomb  v.  Fitchburg 
R.  R.,  12  Allen  254,  259.—  White  v.  Quincy,  97  Mass.  430. 

A  part  of  a  highway,  which  has  been  lowered  for  the  purpose  of 
having  a  railroad  pass  over  it  by  a  bridge,  is  not  an  "  approach  "  to 
such  bridge  within  the  meaning  of  this  section.  Whitcher  v.  Somer- 
ville,  138  Mass.  454. 

The  approaches  to  a  bridge  here  referred  to  are  not  limited  to 
those  which  were  made  at  the  time  of  the  original  construction  of 
the  bridge,  but  include  any  extension  of  them  subsequently  made. 
Carter  v.  Boston  &  Providence  R.  R.,  139  Mass.  525,  528. 

"  The  county  commissioners  authorize  a  highway  or  other  way  to  he 
laid  out  across  the  railroad.^'  This  refers  to  the  laying  out  of  a  new 
way,  and  does  not  apply  to  the  widening  of  an  existing  way.  Carter 
V.  Boston  &  Providence  R.  R.,  139  Mass.  525,  528. 

As  to  the  liability  of  the  railroad  corporation  for  want  of  repair  of 
bridges,  <fec.,  see  Sawyer  v.  Northfield,  7  Cush.  490. 

Sect.  129.  "  That  an  alteration  should  he  made  in  the  crossing^ 
the  approaches  thereto^'  S^c.  Whether  under  this  section  the  com- 
missioners can  change  the  grade  of  the  railroad,  qusere.  See  Boston 
k  Albany  R.  R.  v.  County  Commissioners,  116  Mass.  73,  76,  81. 

After  the  mayor  and  aldermen  of  a  city  have  petitioned  the 
county  commissioners  to  alter  a  crossing,  they  cannot,  under  their 
general  jurisdiction  over  the  alteration  of  ways,  make  a  valid  order 
altering  the  grade  of  the  highway  at  such  crossing.  Powers  v.  City 
Council  of  Springfield,  116  Mass.  84. 

As  to  the  meaning  of  the  somewhat  different  provisions  of  an  ear- 
lier statute,  see  Lancaster  v.  County  Commissioners,  113  Mass.  100. 

"  Hear  all  parties  interested^  As  to  who  are  to  be  deemed  to  be 
parties  interested,  see  Chandler  v.  Railroad  Commissioners,  141 
Mass.  208,  209,  214. 

Sect.  133.  See  Boston  &  Albany  R.  R.  v.  Newton,  148  Mass. 
474,  475. 

.17 
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Sect.  13-4.  "  Ayiy  other  party  affected  .  .  .  may  recover  .  .  .  in 
an  action  of  tort."  See  Roxbury  v.  Boston  &  Providence  R.  R.,  6 
Cush.  424.* 

Sect.  135.  As  to  the  force  and  effect  of  this  section,  see  Spring- 
field V.  Connecticut  River  R.  R.,  4  Cush.  63,  68.  —  Commonwealth  v. 
Nashua  &  Lowell  R.  R.  Co.,  2  Gray  54.  —  Flanders  v.  Norwood,  141 
Mass.  17,  19. 

Sect.  136.  A  bill  in  equity  under  this  section  cannot  be  main- 
tained by  individuals,  but  only  by  the  mayor  and  aldermen  of  the 
city,  or  by  the  selectmen  of  the  town,  in  which  the  crossing  is  situ- 
ated.    Brainard  v.  Connecticut  River  R.  R.,  7  Cush.  506. 

Sect.  137.  A  road  across  one's  own  land  is  not  a  "  private  way  " 
within  the  meaning  of  this  section.  Presbrey  v.  Old  Colony  &  New- 
port Railway  Co.,  103  Mass.  1,  4. 

Sect.  138.  An  owner  of  land  on  both  sides  of  a  railroad  track 
has  no  right  to  cross  over  such  track,  unless  such  right  is  secured  to 
him  under  the  provisions  of  this  section.  Presbrey  v.  Old  Colony 
&  Newport  Railway  Co.,  103  Mass.  1,5.  —  Boston  Gas  Light  Co.  v. 
Old  Colony  &  Newport  Railway  Co.,  14  Allen  444,  445.  But  a  right 
of  way  might  (at  least  prior  to  St.  1853,  c.  414,  s.  4,  re-enacted  in 
P.  S.  c.  114,  s.  195)  be  acquired  by  prescription.  Gay  v.  Boston  & 
Albany  R.  R.,  141  Mass.  407,  409.  See  also  Deerfield  v.  Connecticut 
River  R.  R.,  144  Mass.  325,  336. 

"  Without  the  consent  of  the  owner."  See  Fisher  v.  N.  Y.  &  N.  E. 
R.  R.,  135  Mass.  107,  109. 

REMEDY   FOR    LABOR,    ETC.,    FURNISHED    FOR    CONSTRUCTION. 

Sect.  143.  See  Parker  v.  Massachusetts  R.  R.  Co.,  115  Mass. 
580.  —  Hart  v.  Boston,  Revere  Beach,  &  Lynn  Co.,  121  Mass.  510. 

Sect.  145.  Where  a  person  worked  on  a  railroad  in  the  employ 
of  two  different  contractors,  it  was  held  that  he  could  not  secure  a 
right  of  action  under  this  section  against  the  owner  of  the  railroad 
for  labor  performed  by  him  for  both  contractors,  by  a  statement 
thereof  filed  within  thirty  days  after  he  had  ceased  to  labor  for  one 
contractor,  but  more  than  thirty  days  after  he  had  ceased  to  labor 
for  the  other.  Lyon  v.  New  York  &  New  England  R.  R.,  127  Mass. 
101. 

EQUIPMENT    AND    OPERATION. 

Draiobridf/es. 
Sect.  150.     "  Shall  he  governed  by  him  as  to  priority  of  right"  S^c. 
For  a  case  of  an  indictment  for  disobeying  such  order  of  a  superin- 
tendent, see  Commonwealth  v.  Chase,  127  Mass.  7. 
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"  A  railroad  train  shall  be  allowed  fifteen  minutes  to  cross  a  dratv,'^ 
tf  c.     See  Jennings  v.  Fitchburg  R.  R.,  146  Mass.  621, 

Sect.  155.  For  a  case  of  an  indictment  under  this  section,  see 
Commonwealth  v.  Chase,  127  Mass.  7. 

Slatiotis. 

Sect.  157.  As  to  what  change  in  the  location  of  a  station  may  be 
made  by  a  "  re-location,"  see  Attorney-General  v.  Eastern  R.  R.,137 
Mass.  45,  48. 

"  With  the  ajjproval  in  writiyig?^  Such  approval  is  properly  shown 
by  the  votes  of  the  respective  bodies  entered  upon  their  records. 
Attorney-General  v.  Eastern  R.  R.,  137  Mass.  45,  49. 

The  approval  here  referred  to  is  not  subject  to  revision  by  the 
supreme  court,  so  far  as  the  question  whether  the  re-location  is 
desirable  is  concerned.  Attorney-General  v.  Eastern  R.  R.,  137 
Mass.  45,  48. 

Signals,  §'c.,  at  Crossings. 

Sect.  163.  A  compliance  with  the  provisions  of  this  section  will 
not  excuse  a  railroad  corporation  from  taking  other  reasonable  pre- 
cautions against  accidents  at  crossings.  Bradley  v.  Boston  &  Maine 
R.  R.,  2  Cush.  539.  —  Linfield  v.  Old  Colony  R.  R.,  IQ  Cusli.  562. 

As  to  the  liability  of  a  railroad  corporation  for  injuries  caused  to 
travellers  by  the  neglect  to  giv§  the  warnings  required  by  this  sec- 
tion or  other  reasonable  warnings,  see  Norton  v.  Eastern  R.  R.,  113 
Mass.  366.  —  Prescott  v.  Eastern  R.  R.,  113  Mass.  370.  — Pollock  v. 
Eastern  R.  R.,  124  Mass.  159. 

"  On  each  locomotive  engine  passijig  upon  its  road^  This  applies 
to  engines  upon  a  road  leased  by  a  corporation,  as  well  as  to  those 
upon  one  owned  by  it.     Linfield  v.  Old  Colony  R.  R.,  10  Cush.  562. 

Sect.  165.  For  the  origin  of  this  section,  see  Whittaker  v.  Boston 
&  Maine  R.  R.,  7  Gray  98. 

"  A  travelled  placed     See  Williams  v.  Clark,  140  Mass.  238,  239. 

Sect.  166.  The  fact  that  a  railroad  corporation  has  not  been  re- 
quired to  erect  gates,  &c.,  under  this  section,  will  not  relieve  it  from 
responsibility  for  accidents  caused  by  the  want  of  such  gates,  if  the 
exercise  of  reasonable  care  on  the  part  of  the  corporation  would 
have  required  that  they  should  be  provided.  Eaton  v.  Fitchburg 
R.  R.,  129  Mass.  364,  365. 

Sect.  169.  "^  highway,  town  ivay,  or  street^  A  merely  private 
way  is  not  within  this  section.  Commonwealth  v.  Boston,  Barre,  & 
Gardner  R.  R.,  135  Mass.  550. 

'•'■Nor  in  any  case  with  cars  or  engines  for  more  than  five  7ninutes 
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at  one  time.''  A  railroad  corporation  may  be  indicted  under  tliis 
clause,  even  though  the  obstruction  was  unavoidable,  and  occurred 
without  fault  on  the  part  of  the  corporation  or  of  its  employees. 
Commonwealth  v.  New  York,  New  Haven,  &  Hartford  R.  R.,  112 
Mass.  412,  418. 

Farex,  Tolls,   Charges,  and  Regulations. 

Sect.  180.  As  to  the  origin  of  the  provision  contained  in  this 
section,  see  2  Am,  Law  Rev.  28. 

Transportation  of  Passengers. 

As  to  the  duty  of  railroad  corporations  to  run  trains,  &c.,  see 
Commonwealth  v.  Fitchburg  R.  R.,  12  Gray  180. 

Sect.  182.  See  Najac  v.  Boston  &  Lowell  R.  R.,  7  Allen  329.  — 
Commonwealth  v.  Connecticut  River  R.  R.,  15  Gray  447,  450. 

Transportation  of  Merchandise. 

Sect.  188.  As  to  the  effect  of  this  section,  see  Sargent  v.  Boston 
&  Lowell  R.  R.,  115  Mass.  416,  422.  —  Spofford  v.  Boston  &  Maine 
R.  R.,  128  Mass.  326,  827.  —  Bates  v.  Old  Colony  R.  R.,  147  Mass. 
255,  266. 

This  section  does  not  prevent  a  railroad  corporation  from  granting 
to  certain  persons  the  exclusive  right  to  solicit  in  its  stations  the 
patronage  of  incoming  passengers  in  respect  to  the  carrying  from 
the  station  of  themselves  and  their  baggage  and  merchandise.  Old 
Colony  R.  R.  v.  Tripp,  147  Mass.  35,  36,  41.  —  Commonwealth  v. 
Carey,  147  Mass.  40,  note. 

Sect.  190.  As  to  the  effect  of  this  section,  see  Commonwealth  v. 
Worcester  &  Nashua  R.  R.,  124  Mass.  561. 

OFFENCES    AND    PENALTIES. 

Sect.  195.  This  section  does  not  prevent  a  person  from  acquiring 
by  prescription  a  private  right  of  way  across  the  location  of  a  rail- 
road. Turner  v.  Fitchburg  R.  R.,  145  Mass.  433,  436.  — Fitchburg 
R.  R.  V.  Frost,  147  Mass.  118,  121. 

Sect.  197.  "  Or  hy  leaviyig  the  train  or  car  tvithout  having  paid 
his  toll  orfare.'^     See  Krulevitz  v.  Eastern  R.  R.,  143  Mass.  228. 

"  But  no  person  shall  he  removed,''  ^c.  This  provision  does  not 
prohibit  the  removal  of  a  passenger  from  a  train  at  a  regular  station 
without  arresting  him.  Beckwith  v.  Cheshire  R.  R.,  143  Mass.  68, 
71. 

Sect.  203.     See  Commonwealth  v.  Killian,  109  Mass.  345. 
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Sect.  204.  For  a  case  of  an  indictment  under  this  section,  see 
Commonwealth  v.  Bakeman,  105  Mass.  53,  58. 

Sect.  206.  One  who  throws  a  missile  at  a  car  is  punishable  under 
this  section,  whether  the  car  is  or  is  not  in  use  at  the  time.  Com- 
monwealth V.  Carroll,  145  Mass.  403,  406. 

For  another  case  arising  under  this  section,  see  Commonwealth  v. 
McCarthy,  145  Mass.  575. 

ACCIDENTS. 

Sect.  212.  The  liability  to  indictment  under  this  section  is  not 
confined  to  cases  where  the  death  is  instantaneous.  Commonwealth 
V.  Metropolitan  R.  R.  Co.,  107  Mass.  236,  237. 

As  to  the  form  of  indictments  under  this  section,  see  Common- 
wealth V.  Boston  &  Worcester  R.  R.,  11  Cush.  512.  —  Common- 
wealth V.  Eastern  R.  R.,  5  Gray  473.  —  Commonwealth  v.  Fitchburg 
R.  R.,  10  Allen  189.  —  Commonwealth  v.  Fitchburg  R.  R.,  120 
Mass.  372.  —  s.  c.  126  Mass.  472.  —  Commonwealth  v.  Boston  <fe 
Maine  R.  R.,  133  Mass.  383,  384.  —  Commonwealth  v.  Brockton 
Street  Railway,  143  Mass.  501,  507. 

No  conditions  printed  on  a  season  ticket  can  have  the  effect  of 
relieving  a  railroad  corporation  from  its  liability  to  indictment  under 
this  section.  Commonwealth  v.  Vermont  &  Mass.  R.  R.,  108  Mass. 
7,12. 

A  railroad  may  be  liable  under  this  section  for  an  accident  hap- 
pening on  a  track  which  is  not  its  own,  nor  that  of  a  road  under  its 
control,  but  is  a  private  track  which  it  is  using  in  its  lawful  business, 
under  a  license  from  the  owner.  Commonwealth  v.  Boston  &  Lowell 
R.  R.,  126  Mass.  61,  68. 

"-Ifhy  reason  of  the  negligence^''  ^c.  The  question  of  negligence 
is  for  the  jury.  Commonwealth  v.  Vermont  &  Mass.  R.  R.,  108 
Mass.  7,  12.     See  also  Merrill  v.  Eastern  R.  R.,  139  Mass.  238,  241. 

In  the  case  of  an  indictment  for  causing  the  death  of  a  passenger, 
it  is  no  defence  that  such  passenger  was  not  in  the  exercise  of  due 
care.  Commonwealth  v.  Boston  &  Lowell  R.  R.,  134  Mass.  211. 
See  also  McKimble  v.  Boston  &  Maine  R.  R.,  139  Mass.  542,  549.  — 
Merrill  v.  Eastern  R.  R.,  139  Mass.  238,  239.  The  rule  is  the  same 
in  the  case  of  an  action  of  tort  under  this  section.  Merrill  v.  Eastern 
R.  R.,  139  Mass.  252,  257.  —  McKimble  v.  Boston  &  Maine  R.  R., 
141  Mass.  463,  471. 

"  A  corporation  operating  a  railroadP  These  words  describe  the 
kind  of  corporation  intended  to  be  subjected  to  the  liability  here  im- 
posed, and  not  the  work  immediately  in  the  process  of  performance  by 
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the  corporation.  Daley  v.  Boston  &  Albany  R.  R.,  147  Mass.  101, 
102. 

"  While  engaged  in  its  business.''^  See  Commonwealth  v.  Brockton 
Street  Railway,  143  Mass.  501,  508. 

"  A  passenger.''''  See  Commonwealth  v.  Vermont  &  Mass.  R.  R.,  108 
Mass.  7, 11.  —  McKimble  v.  Boston  &  Maine  R.  R.,  139  Mass.  542,550. 

A  person  who  gets  upon  a  train  after  it  has  started  does  not  be- 
come a  passenger  within  the  meaning  of  this  section  until  he  reaches 
a  place  of  safety  inside  of  a  car.  Merrill  v.  Eastern  R.  R,  139 
Mass.  238. 

Although  a  person  getting  out  of  a  train  is  ordinarily  entitled  to 
be  considered  a  passenger,  within  the  meaning  of  this  section,  until 
he  leaves  the  station  building,  he  is  not  to  be  so  considered  if  he  gets 
out  of  the  train  before  it  stops.  Commonwealth  v.  Boston  &  Maine 
R.  R.,  129  Mass.'  500. 

"  Or  of  a  person  being  m  the  exercise  of  due  diligence.''^  See  Ma- 
guire  V.  Fitchburg  R.  R.,  146  Mass.  379. 

"  Assessed  with  reference  to  the  degree  of  culpability,^^  ^c.  See 
Littlejohn  v.  Fitchburg  R.  R.,  148  Mass.  478,  482. 

"  Within  0716  year.''^  See  Commonwealth  v.  East  Boston  Ferry 
Co.,  13  Allen  589,  590. 

Sect.  213.  "  And  it  appears  that  the  corporation  neglected^''  S^c. 
On  an  indictment  under  this  section,  if  negligence  on  the  part  of  the 
servants  of  the  corporation  is  relied  on,  gross  neglect  on  their  part 
must  be  averred  and  proved.  Commonwealth  v.  Fitchburg  R.  R.  Co., 
120  Mass  372,  381.  But  see  contra  Commonwealth  v.  Boston  <fe 
Maine  R.  R.,  133  Mass.  383,  388,  390. 

"  Unless  it  is  shown  that  .  .  .  the  person  injured  .  .  .  ivas  .  .  . 
guilty  of  gross  and  toilful  negligence.''''  See  Copley  v.  New  Haven  & 
Northampton  Co.,  136  Mass.  6, 10.  — Doyle  v.  Boston  &  Albany  R.  R., 
145  Mass.  386. 

"  And  that  such  gross  and  wilful  negligence  or  mdauful  act  con- 
tributed to  the  injury.'^  See  Doyle  v.  Boston  &  Albany  R.  R.,  145 
Mass.  386,  387. 

As  to  the  form  of  declaration  in  an  action  for  damages  under  this 
section,  see  Wright  v.  Boston  &  Maine  R.  R.,  129  Mass.  440,  443.  — 
Fuller  V.  Boston  &  Albany  R.  R.,  133  Mass.  491.— Allertou  v.  Bos- 
ton &  Maine  R.  R.,  146  Mass.  241,  247. 

DAMAGES    BY   FIRE. 

Sect.  214.  Where  one  railroad  corporation  leases  its  road  to  an- 
other, both  corporations  will  be  liable  for  fire  communicated  by  the 
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engines  of  the  lessee.  Ingersoll  v.  Stockbridge  &  Pittsfield  R.  R., 
8  Allen  438.  —  Daniels  v.  Hart,  118  Mass.  543,  645.— Davis  v. 
Providence  &  Worcester  R.  R.,  121  Mass.  134. 

A  mortgagee  of  a  railroad,  in  possession,  will  be  subject  to  the 
liabilities  mentioned  in  this  section.  Daniels  v.  Hart,  118  Mass. 
543,  545. 

The  fact  that  the  building  damaged  stands,  by  the  consent  of  the 
corporation,  partly  on  its  own  land,  does  not  affect  its  liability, 
Ingersoll  v.  Stockbridge  &  Pittsfield  R.  R.,  8  Allen  438. 

Where  a  spark  from  an  engine  set  fire  to  a  shed,  a  spark  from 
which  set  fire  to  another  building  of  a  different  owner,  it  was  held 
that  such  building  was  "  injured  hy  fire  communieated  by  "  such 
engine.     Hart  v.  Western  R.  R.,  13  Met.  99,  103. 

So  where  a  spark  from  an  engine  set  fire  to  grass,  and  the  fire 
spread  across  lands  of  several  different  proprietors,  and  across  a 
highway,  to  woodland  half  a  mile  distant.  Perley  v.  Eastern  R.  R., 
98  Mass.  414. 

So  where  sparks  from  an  engine  set  fire  to  wood  piled  against  a 
railroad  freight-house,  and  from  the  wood  the  fire  spread  to  the 
freight-house  itself,  thence  to  a  station-house  thirty  feet  distant,  and 
thence  to  a  dwelling-house  1600  feet  distant  from  the  station-house. 
Safford  v.  Boston  &  Maine  R.  R.  Co.,  103  Mass.  583. 

A  party  will  be  entitled  to  recover  under  this  section,  even  though 
he  derives  title  under  one  who  has  conveyed  the  adjoining  land, 
covered  by  the  railroad,  to  the  railroad  corporation,  to  be  used  for 
the  purposes  of  a  railroad.  Lyman  v.  Boston  &  Worcester  R.  R. 
Co.,  4  Cush.  288,  290. 

This  section  does  not  make  a  railroad  corporation  responsible  for 
damages  to  goods  which  it  has  received  as  a  common  carrier,  but 
which  are  in  its  custody  as  a  warehouseman  at  the  time  of  the  fire. 
Bassett  v.  Connecticut  River  R.  R.,  145  Mass.  129,  130.  —  Blaisdell 
V.  Connecticut  River  R.  R.,  145  Mass.  132. 

For  other  cases  arising  under  this  section,  see  Ross  v.  Boston  & 
Worcester  R.  R.,  6  Allen  87.  —  Trask  v.  Hartford  &  New  Haven 
R.  R.,  2  Allen  331. —Trask  v.  Hartford  &  New  Haven  R.  R.,  16 
Gray  71.  —  Knowlton  v.  N.  Y.  &  N.  E.  R.  R.,  147  Mass.  606. 

INTRUSION    ON    LANDS    OF    THE    CORPORATION. 

Sect.  215.  This  statute  provision  does  not  prevent  an  abutter 
from  acquiring  a  right  to  a  private  way  across  the  location  of  a  rail- 
road by  a  twenty  years  user.  Turner  v.  Fitchburg  R.  R.,  145  Mass. 
433,  435.  — Fisher  v.  N.  Y.  &  N.  E.  R.  R.,  135  Mass.  107,  108.— 
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Fitchburg  R.  R.  v.  Frost,  147  Mass.  118, 121.     As  to  this  section  see 
also  Littiefield  v.  Boston  &  Albany  R.  R.,  146  Mass.  268,  276. 

CONNECTING    RAILROADS. 

Sect.  216.  Last  clause.  As  to  the  cause  and  intent  of  this  pro- 
vision of  the  statute,  see  Commonwealth  v.  Fitchburg  R,  R.,  12  Gray 
180,  187.  —  Fitchburg  R.  R.  v.  Gage,  12  Gray  393,  396. 

Sect.  217.  A  railroad  which,  pursuant  to  this  section,  draws  over 
its  road  cars  belonging  to  a  connecting  road,  is  to  be  regarded  as  a 
common  carrier  in  performing  such  service,  and  will  be  held  respon- 
sible as  such  for  any  injury  to  such  cars  while  in  its  possession. 
Vermont  &  Mass.  R.  R.  v.  Fitchburg  R.  R.,  14  Allen  462,  469. 

Sect.  218.  For  cases  arising  under  the  appointment  of  commis- 
sioners under  provisions  similar  to  those  contained  in  this  section, 
see  Boston  &  Worcester  R.  R.  v.  Western  R.  R.,  14  Gray  253.  — 
Lexington  &  West  Cambridge  R.  R.  v.  Fitchburg  R.  R.,  14  Gray 
266.  — Vermont  &  Mass.  R.  R.  v.  Fitchburg  R.  R.,  9  Cush.  369. 

Sect.  220.  See  Durfee  v.  Old  Colony  &  Fall  River  R.  R.,  5  Allen 
230,  248.  —Peters  v.  Boston  &  Maine  R.  R.,  114  Mass.  127,  131. 

As  to  damages  and  injuries  to  passengers,  &c.,  when  a  road  is 
under  contract,  see  Ingersoll  v.  Stockbridge  &  Pittsfield  R.  R.,  8 
Allen  438.  — Langley  v.  Boston  &  Maine  R.  R.,  10  Gray  103,  104. 

CORPORATIONS    TO    CONSTRUCT    RAILROADS    IN   FOREIGN    COUNTRIES, 

As  to  the  mode  of  taxation  of  such  corporations  in  this  State,  see 
Pratt  V.  Street  Commissioners  of  Boston,  139  Mass.  559. 


! 


CHAPTER   113. 
OP  street  railway  companies. 


As  to  the  general  nature  of  the  rights  of  street  railway  companies, 
see  Metropolitan  R.  R.  v.  Quincy  R.  R.,  12  Allen  262,  269. 

As  to  the  power  of  the  legislature  to  authorize  the  construction  of 
a  street  railway  without  the  consent  of,  and  without  compensation 
to,  the  owners  of  the  soil  on  which  the  street,  through  which  the 
railway  runs,  is  laid  out,  see  Attorney-General  v.  Metropolitan  Rail- 
road, 125  Mass.  515,  517. 

CAPITAL    STOCK,    ASSESSMENTS,  ETC. 

Section  13.  "  iVo  certificate  of  stock  .  .  .  shall  be  issued  until, ''^  <,fe. 
The   corppration  cannot   avail  itself  of  the  fact  that  this  provision 
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has  not  been  complied  with,  as  a  defence  to  an  action  against  it  to 

enforce  the  payment  of  its  just  debts.     Kelley  v.  Newburyport  Horse 

Railroad,  141  Mass.  496,  498. 

"  On  making  the  transfer  and  surrendering  the  old  certificate^''  ^c. 

See  Allen  v.  South  Boston  R.  R.,  150  Mass.  200,  203. 

^< 

CONSTRUCTION   AND    USE    OF    TRACKS. 

Sect.  21.  "  To  extend  the  location  of  its  tracks,'^  ^c.  See  South 
Boston  R.  R.  v.  Middlesex  R.  R.,  121  Mass.  485. 

"  If  its  acceptance  thereof  in  writing  is  filed^''  ^c.  See  Attorney- 
General  V.  Metropolitan  Railroad,  125  Mass.  515,  518. 

Sect.  23.  See  Medford  &  Charlestown  R.  R.  v.  Somerville, 
111  Mass.  232,  234. 

OPERATION   OF   ROAD,    STREETS,    ETC. 

Sect.  27.  In  the  exercise  of  the  power,  given  to  the  board  of 
aldermen  of  a  city,  to  make  "  regulations  as  to  the  removal  of  snow 
and  ice  from  "  the  tracks  of  street  railway  companies,  they  may  pro- 
hibit the  removal  of  such  snow  and  ice  at  any  and  all  times,  or  they 
may  require  and  permit  such  removal  to  be  made  only  when  it  is 
allowed,  and  in  a  manner  to  be  designated,  by  the  superintendent  of 
streets  or  other  officers  having  charge  of  the  condition  and  repair  of 
streets.  Union  Railway  Company  v.  Mayor,  &c.,  of  Cambridge,  11 
Allen  287. 

Sect.  32.  The  provisions  of  this  section  do  not  have  the  effect  to 
relieve  the  city  or  town  in  which  tracks  are  located  from  the  obli- 
gation to  keep  its  streets  safe  and  convenient  for  public  travel. 
Hawks  V.  Northampton,  116  Mass.  420,  422.  —  Lowell  v.  Proprietors 
of  Locks  and  Canals,  104  Mass.  18,  23. 

As  to  the  liability  of  a  street  railway  company  for  a  defective  con- 
dition of  its  tracks,  see  McKenna  v.  Metropolitan  R.  R.,  112  Mass. 
55,  57.  —  Brookhouse  v.  Union  Railway,  132  Mass.  178,  180.— 
Woodman  v.  Metropolitan  R.  R.,  149  Mass.  335,  340. 

The  fact  that  the  tracks  are  constructed  "  to  the  satisfaction  of 
the  superintendent  of  streets,"  is  no  defence  to  an  action  for  an 
injury  arising  out  of  the  defective  condition  of  those  tracks.  Osgood 
V.  Lynn  &  Boston  R.  R.,  130  Mass.  492. 

"  For  any  loss  or  injury  that  any  person  may  sustain.^'  Under 
this  section  a  husband  may  maintain  an  action  for  loss  of  the  services 
and  society  of  his  wife,  and  for  the  expense  of  curing  her.  Osgood 
V.  Lynn  and  Boston  R.  R.,  130  Mass.  492. 
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Sect.  37.  For  a  case  of  an  indictment  for  obstructing  a  street 
railway  company,  see  Commonwealth  v.  Hicks,  7  Allen  573. 

Sect.  47.  "  A  check  u'Juch  shall  entitle  him,^'  ^c.  See  Wakefield 
V.  South  Boston  E.  R.,  117  Mass.  544. 

"  But  not  to  a  passage  over  the  same  ronte^^  ^c.  See  Cronin  v. 
Highland  Street  Railway,  144  Mass.  249,  252. 

"  No  corporation  or  commissioner  of  a  toll  bridge  or  ferry  shall 
exact^''  ^c.  As  to  constitutionality  of  this  provision,  see  Parker  v. 
Metropolitan  E.  E.,  109  Mass.  506,  508. 

CONNECTING   ROADS. 

Sect.  49.  See  New  Bedford  &  Fairhaven  Eailway  v.  Acushnet 
Railway,  143  Mass.  200,  202. 

Sect.  50.  For  a  case  arising  under  a  similar  section  in  an  earlier 
statute,  see  Metropolitan  R.  R.  v.  Quincy  R.  R.,  12  Allen  262. 

"  The  hoard  .  .  .  shall  determine  the  rate  of  compensation.''^  See 
Metropolitan  R.  R.  v.  Highland  Railway,  118  Mass.  290,  295.  — 
Cambridge  R.  R.  v.  Charles  River  Railway,  139  Mass.  454. 

LEASE   OR   SALE   OF   ROAD. 

Sect.  56.  This  section  prohibits  a  mortgage  as  well  as  an  absolute 
sale.     Richardson  v.  Sibley,  11  Allen  65,  70. 


CHAPTER  114. 

OF   agricultural   AND    HORTICULTURAL    SOCIETIES. 

Section  12.  "  Define  and  fix  bou7ids."  Such  bounds  can  be  law- 
fully fixed  only  for  the  purposes  specially  enumerated.  Common- 
wealth V.  Ruggles,  6  Allen  588. 


CHAPTER   115. 


OF    ASSOCIATIONS    FOR    CHARITABLE,   EDUCATIONAL,   AND    OTHER 
PURPOSES. 

Section  8.  A  member  cannot  in  his  lifetime  assign  to  a  ci^editor 
his  interest  in  a  fund  accumulated  under  this  section.  Briggs  v. 
Earle,  139  Mass.  473,  476. 
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Nor  can  ho  dispose  of  it  by  will.  American  Legion  of  Honor  v. 
Perry,  140  Mass.  580. 

"  And  such  fund  so  held  shall  not  he  liable  to  attachments^  See 
Saunders  v.  Robinson,  144  Mass.  306. 

"  Or  other  persons  dependent  upon  deceased  members.'''  Sec 
American  Legion  of  Honor  v.  Perry,  140  Mass.  580,  590.  —  Elsey  v. 
Odd  Fellows  Mutual  Relief  Association,  142  Mass.  224.  — Tyler  v. 
Odd  Fellows  Mutual  Relief  Association,  145  Mass.  134, 136.  — Skil- 
lings  V.  Massachusetts  Benefit  Association,  146  Mass.  217,  218.  — 
Rindge  v.  New  England  Mutual  Aid  Society,  146  Mass.  286. 

Sect.  9.  As  to  the  effect  of  this  section,  see  Grossman  v.  Massa- 
chusetts Benefit  Association,  145  Mass.  435,  436. 


CHAPTER  116. 

OF   SAVINGS   BANKS   AND   INSTITUTIONS   FOR   SAVINGS, 
OFFICERS    AXD    MEETIXGS. 

Section  14.  As  to  the  proper  form  of  the  treasurer's  bond,  see 
Commonwealth  V.  Reading  Savings  Bank,  129  Mass.  73. 

DEPOSITS,    LOAXS,    AXD    IXVESTMENTS. 

Sect.  20.  The  "  Provident  Institution  for  Savings  in  the  Town  of 
Boston  "  is  subject  to  the  provisions  of  this  section.  See  Opinion  of 
Justices,  9  Cush.  604. 

Clause  7.     See  Suffolk  Savings  Bank,  Pet.,  149  Mass.  1,  3. 

DIVIDENDS    AXD   PAYMENTS. 

Sect.  29.  "  In  such  manner  as  the  by-laws  direct.^'  See  Donlan  v. 
Provident  Institution  for  Savings,  127  Mass.  183,  184.  —  Kimins  v. 
Boston  Five  Cents  Savings  Bank,  141  Mass.  33,  36. 

See  also  Pierce  v.  Boston  Five  Cents  Savings  Bank,  125  Mass.  593. 
— 10  Am.  Law  Review,  781. 

As  to  the  effect  of  this  provision  when  some  of  the  parties  live  out 
of  the  State,  see  Foster  v.  Waterman,  124  Mass.  592. 

Sect.  30.  This  section  is  not  unconstitutional.  North  Bridge- 
water  Savings  Bank  v.  Soule,  129  Mass.  528,  533. 

In  order  that  the  amount  of  a  deposit  may  be  set  off  under  this 
section  by  an  assignee  of  the  original  depositor,  it  is  not  necessary 
that  notice  of  the  assignment  should  have  been  given  to  the  bank. 
North  Bridge  water  Savings  Bank  v.  Soule,  129  Mass.  528,  534. 
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Sect.  31.  For  cases  arising  under  this  section,  see  Sherman  v. 
New  Bedford  Savings  Bank,  138  Mass.  581.  —  Sullivan  v.  New  Bed- 
ford Inst,  for  Savings,  140  Mass.  260.  —  Underwood  v.  Boston  Five 
Cents  Savings  Bank,  141  Mass.  305. 

Sect.  32.  See  Alger  v.  North  End  Savings  Bank,  146  Mass.  418, 
421. 

SPECIAL    TRUST    FUNDS. 

Sect.  36.  As  to  the  effect  of  this  section,  see  Gates  v.  White, 
139  Mass.  353,  355. 


CHAPTER  117. 

OP   CO-OPERATIVE   SAVING    FUND   AND   LOAN   ASSOCIATIONS. 

With  regard  to  the  general  nature  of  these  associations,  see 
Delano  v.  Wild,  6  Allen  1.  —  Barker  v.  Bigelow,  15  Gray  130,  — 
Cook  V.  Kent,  105  Mass.  246.  —  Bowker  v.  Mill  River  Loan  Fund 
Association,  7  Allen  100. 


CHAPTER  118. 

OF   BANKS    AND    BANKING. 


DIRECTORS. 

As  to  the  powers  of  the  directors  of  a  bank,  see  Burrill  v.  Nahant 
Bank,  2  Met.  163. 

Section  25.  "  Ma^  make  him  such  compensation  as  they  think 
reasonable^  If  no  provision  is  made  for  compensation  to  the  presi- 
dent, the  presumption  is  that  he  is  not  to  receive  any.  Sawyer  v. 
The  Pawners'  Bank,  6  Allen  207,  211. 


Sect.  27.  For  cases  arising  upon  bonds  given  by  bank  cashiers, 
see  Dedham  Bank  v.  Chickering,  3  Pick.  335.  —  s.  c.  4  Pick.  314.  — 
Grocer's  Bank  v.  Kingman,  16  Gray  473. — Bank  of  Brighton  v. 
Smith,  5  Allen  413.  —  s.  c.  12  Allen  243. 

COURSE   OF   BUSINESS. 

Sect.  30.  "  Discounting  on  hanking  principles.^^  See  Northamp- 
ton Bank  v.  Allen,  10  Mass.  284. 

Sect.  38.     "  No  hank  shall  use  or  employ  any  of  its  moneys^  goods, 
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chattels^  or  effects  in  trade  or  commerced  See  Portland  Bank  v. 
Storer,  7  Mass.  433. 

Sect.  40.  See  Faneuil  Hall  Bank  v.  Bank  of  Brighton,  16  Gray 
534,  537.  —  Commonwealth  v.  Bank  of  Mutual  Redemption,  4  Allen 
1.  —  White  V.  Franklin  Bank,  22  Pick.  181. 

Sect.  48.  See  Faneuil  Hall  Bank  v.  Bank  of  Brighton,  16  Gray 
534,  539. 

RESERVE. 

Sect.  50.  —  See  Commonwealth  v.  Bank  of  Mutual  Redemption, 
4  Allen  1,  9. 

LOANS    AND    DISCOUNTS. 

Sect.  51.  "  Unless  the  amount  of  the  loan  or  the  proceeds  of  the 
discount  are  payable  hy  the  hank  on  demand^  See  Western  Bank  v. 
Mills,  7  Cush.  539,  545.  —  Appleton  Bank  v.  Fiske,  8  Allen  201. 

"  Every  loan  or  discount  made  contrary  to  the  provisions  of  this 
section  shall  he  void.'^  See  Mills  v.  Western  Bank,  10  Cush.  22.  — 
Mills  V.  Rice,  6  Gray  458,  464.  —  Quinsigamond  Bank  v.  Hobbs,  11 
Gray  250,  256.  — Faneuil  Hall  Bank  v.  Bank  of  Brighton,  16  Gray 
534. 

Sect.  52.  See  Commonwealth  v.  Bank  of  Mutual  Redemption,  4 
Allen  1,  16.  — Atlas  Bank  v  Nahant  Bank,  3  Met.  581,  587. 

CIRCULATING    NOTES. 

Sect.  71.  As  to  the  constitutionality  of  this  section,  see  Brown 
V.  Penobscot  Bank,  8  Mass,  445,  449. 

For  cases  of  actions  to  recover  the  penalty  provided  for  by  this  sec- 
tion, see  Suffolk  Bank  v.  Worcester  Bank,  5  Pick.  106.  — Clmrchill 
V.  Merchants'  Bank,  19  Pick.  532.  —Atlas  Bank  v.  Nahant  Bank,  3 
Met.  581.  — Suffolk  Bank  v.  Lowell  Bank,  8  Allen  355. 

Sect.  78.  This  section  was  apparently  enacted  by  reason  of  the 
decision  in  Cochituate  Bank  v.  Colt,  1  Gray  382. 

LIABILITY   OF    STOCKHOLDERS. 

Sect.  80.  For  cases  of  actions  brought  to  enforce  the  individual 
liability  of  stockholders  in  banks,  see  Crease  v.  Babcock,  23  Pick. 
334.  —  s.  c.  10  Met.  524.  —  Baker  v.  Atlas  Bank,  9  Met.  182,  195.  — 
Grew  V.  Breed,  10  Met.  569.  —  s.  c.  12  Met.  363.  —  Cochituate  Bank 
V.  Cold,  1  Gray  382,  386.  —  Commonwealth  v.  Cochituate  Bank,  3 
Allen  42. 

Sect.  81.  For  a  case  arising  under  this  section,  see  Common- 
wealth V.  Cochituate  Bank,  3  Allen  42. 

Sect.  85.     For  cases  arising  under  this  section,  see  Harris  v.  First 


270  INSURANCE   COMPANIES  AND   INSURANCE. 

Parish  in  Dorchester,  23  Pick.  112.  —  Baker  v.  Atlas  Bank,  9  Met. 
182.  —  Bell  V.  Spaulding,  3  Allen  485. 


CHAPTER   119. 

OP   INSUEANCE   COMPANIES   AND   INSURANCE. 

As  to  what  is  an  "  insurance  "  company  within  the  meaning  of 
this  chapter,  see  Commonwealth  v.  Wetherbee,  105  Mass.  149,  160. 

INSURAXCE    COMMISSIONERS. 

Section  14.  ''\May  appoint  agents  or  receivers J^  As  to  the  lia- 
bilities assumed  by  such  receivers,  see  Commonwealth  v.  Franklin 
Ins.  Co.,  115  Mass.  278. 

As  to  the  allowance  of  set-offs  in  cases  where  the  affairs  of  an 
insurance  company  are  settled  by  receivers,  see  Commonwealth  v. 
Shoe  and  Leather  Dealers'  F.  &  M.  Ins.  Co.,  112  Mass.  131. 

GENERAL    PROVISIONS    RELATING    TO    MASSACHUSETTS    COMPANIES. 

Sect.  47.  Contracts  made  in  violation  of  this  section  are  not,  for 
that  reason,  void,  the  statute  being  directory  merely.  Bowditch  v. 
New  England  Life  Ins.  Co.,  141  Mass.  292. 

STOCK    COMPANIES. 

Sect.  57.  Judgment  must  be  obtained  against  the  company  before 
a  suit  can  be  maintained  against  the  directors  under  this  section. 
Kinsley  v.  Rice,  10  Gray  325.  See  also  Clark  v.  Brown,  12  Gray 
855. 

MUTUAL   FIRE   COMPANIES. 

Meetings,   Officers,  Sfc. 

Sect.  79.  "  WJio  shall  manage  and  conduct  its  business."  See 
Citizens'  Mutual  Fire  Ins.  Co.  v.  Sortwell,  8  Allen  217,  222. 

MUTUAL    COMPANIES    INSURING    ON    STOCK   PLAN. 

Sect.  91.  See  Traders'  &  Mechanics'  Ins.  Co.t-.  Brown,  142  Mass. 
403,  414. 

Sect.  94.  For  a  case  of  an  application  to  the  supreme  court  under 
this  section,  see  Traders'  &  Mechanics'  Ins.  Co.  v.  Brown,  142 
Mass.  403,  410. 
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Classification  of  Risks,  Reserve   Fund,  and  Participation  of  Members   in   Profits 
and  Losses. 

Sect.  97.  "  At  the  expiration  of  luspolicyy  A  policy-holder  will 
be  entitled  to  his  share  of  the  profits,  even  when  his  policy  has  be- 
come void  by  the  alienation  of  the  insured  property  without  the  con- 
sent of  the  company.     Merrifield  v.  Baker,  9  Allen  29,  34. 

Assessments. 

Sect.  98.  "  Shall  assess  such  sums  as  may  he  necessary.''^  If  an 
assessment  is  made  for  an  amount  greater  than  that  which  is  rea- 
sonably necessary,  it  will  not  be  valid.  See  People's  Equitable  Mut. 
Fire  Ins.  Co.  v.  Babbitt,  7  Allen  235.  —  Traders'  Mut.  Fire  Ins.  Co. 
V.  Stone,  9  Allen  483. 

But  this  section  does  not  place  any  restriction  upon  the  amount 
which  may  be  called  for  upon  deposit  notes  according  to  the  terms 
of  such  notes.  Commonwealth  v.  Dorchester  Ins.  Co.,  112  Mass. 
142,  145. 

In  making  an  assessment  under  this  section,  the  deposit  notes 
should  be  first  exhausted.  Commonwealth  v.  Monitor  Ins.  Co.,  112 
Mass.  150. 

Assessments  are  not  to  be  graduated  by  the  age  of  the  policies. 
Commonwealth  v.  Mechanics'  Ins.  Co.,  112  Mass.  192,  194. 

See  also,  as  to  the  proper  mode  of  making  assessments,  People's 
Mut.  Equitable  Fire  Ins.  Co.,  Petitioners,  9  Allen  319.  —  Fayette 
Mut.  Fire  Ins.  Co.  v.  Fuller,  8  Allen  27,  33,  34.  —  Marblehead 
Mut.  Fire  Ins.  Co.  v.  Hayward,  3  Gray  208.  —  Marblehead  Mut. 
Fire  Ins.  Co.  v.  Underwood,  3  Gray  210.  —  Cumings  v.  Sawyer,  117 
Mass.  30.  —  Commonwealth  v.  Massachusetts  Ins.  Co.,  112  Mass. 
116. 

"  Upon  the  members.''^  As  to  who  are  liable  to  assessment  as 
members,  see  Commonwealth  v.  Massachusetts  Ins.  Co.,  112  Mass. 
116,  127.  —  Commonwealth  v.  Mechanics'  Ins.  Co.,  112  Mass.  192, 
194. 

Sect.  99.  As  to  the  proper  form  of  the  statement  referred  to 
in  this  section,  see  Fayette  Mut.  Fire  Ins.  Co.  v.  Fuller,  8  Allen 
27,  33. 

"7/1  a  hook  kept  for  that  purpose.''''  The  book  need  not  be  kept 
for  that  purpose  solely.  Citizens'  Mut.  Fire  Ins.  Co.  v.  Sortwell,  10 
Allen  110,  112. 

"  Siipied  by  the  directors  voting.^^  See  Citizens'  Mut.  Fire  Ins.  Co. 
V.  Sortwell,  10  Allen  110,  112. 
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Sect.  100.  This  section  is  permissive,  and  not  obligatory.  Com- 
monwealth V.  Massachusetts  Ins.  Co.,  112  Mass.  116,  127. 

Sect.  101.  As  to  the  effect  and  validity  of  proceedings  under  this 
section,  see  Hamilton  Insurance  Co.  v.  Parker,  11  Allen  574.  —  Peo- 
ple's Mut.  Eq.  Fire  Ins.  Co.,  Petitioner,  9  Allen  319. 

The  assessments  and  calls  referred  to  in  this  section  are  only  such 
as  are  made  by  authority  of  statute.  Commonwealth  v.  Dorchester 
Ins.  Co.,  112  Mass.  142. 

Sect.  103.  "  The  auditor  shall  .  .  .  report.'"  The  report  of  an 
auditor  is  not  merely  prima  facie  evidence,  but  is  more  in  the  nature 
of  a  report  of  a  master  in  chancery.  Commonwealth  v.  Mechanics' 
Ins.  Co.,  112  Mass.  192,  194. 

Sect.  104.  See  Hamilton  Mut.  Ins.  Co.  v.  Parker,  11  Allen 
574. 

Sect.  110.  "  And  it  has  property  belonging  to  the  period  assessed^ 
the  proceeds  of  lohich  can  he  applied  to  satisfy  such  execution."  See 
Upton  V.  Pratt,  103  Mass.  551,  553. 

Sect.  111.  "Or  hy  an  action  at  law  against  the  directors."  As 
to  costs  in  such  action,  see  Upton  v.  Pratt,  106  Mass.  344. 

MUTUAL    MARINE    AND    MUTUAL    FIRE   AND   MARINE    COMPANIES. 

Sect.  123.  This  section  does  not  render  the  policy  void  in  cases 
where  the  president  and  directors  are  rendered  liable.  Clark  v. 
Brown,  12  Gray  355.     See  also  Kinsley  v.  Rice,  10  Gray  325. 

GENERAL   PROVISIONS   REGULATING   FIRE    INSURANCE. 

Sect.  138.  St.  1864,  c.  196,  s.  1,  upon  which  this  section  is  based, 
appears  to  have  been  enacted  by  reason  of  the  decision  in  Barre 
Boot  Co.  V.  Milford  Mutual  Fire  Insurance  Co.,  7  Allen  42. 

Under  the  provisions  of  law  as  they  existed  before  St.  1881, 
c.  166,  it  was  held  that  it  was  not  necessary  that  the  body  of  a 
policy  should  contain  the  full  and  complete  terms  of  the  condi- 
tions :  —  to  a  certain  extent  it  might  refer  for  details  to  other 
documents.  See  Eastern  R,  R.  v.  Relief  Fire  Insurance  Co., 
98  Mass.  420,  425.  —  Campbell  v.  Charter  Oak  Insurance  Co.,  7 
Allen  45,  note.  —  Mullaney  v.  National  Fire  and  Marine  Ins.  Co., 
118  Mass.  393,  399. 

Nor  was  it  necessary  that  in  a  policy  of  a  mutual  insurance  com- 
pany the  obligations  assumed  by  the  insured  as  a  member  of  the 
company  should  be  stated.  Commonwealth  v.  Massachusetts  Ins. 
Co.,  112  Mass.  116,  121. 

As  to,  the  force  and  effect  of  this  section  so  far  as  it  provides  that 
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the  application  of  the  insured  shall  not  be  considered  a  warranty, 
see  Ring  v.  Phoenix  Assurance  Co.,  145  Mass.  426,  428. 

Compare  section  181  of  this  chapter. 

See  also  Taylor  v.  JEtna  Ins.  Co.,  120  Mass.  254,  255.  —Wheeler 
V.  Watertown  Fire  Ins.  Co.,  131  Mass.  1,  8. 

Sect.  139.  Standard  Form  of  Folic//.  It  has  been  held  that  it  is 
not  necessary  that  the  party  insured  should  comply  with  the  provi- 
sion for  a  reference  to  arbitration  before  bringing  an  action  on  the 
policy.  Reed  v.  Washington  Ins.  Co.,  138  Mass.  572.  —  Clement  v. 
British  American  Assurance  Co.,  141  Mass.  298,  299. 

"  This  policy  shall  be  void  {/',"  ^c.  As  to  whether  this  means 
that  the  policy  shall  be  absolutely  and  permanently  void  if  any  of 
the  things  mentioned  in  this  paragraph  of  the  policy  shall  happen, 
or  only  that  it  shall  be  inoperative  for  the  time  being,  until  the 
proper  condition  of  the  property  is  restored,  see  Kyte  v.  Commer- 
cial Union  Assurance  Co.,  149  Mass.  116,  122.  —  Hinckley  v.  Ger- 
mania  Ins.  Co.,  140  Mass.  38,  47. 

"  If  any  material  fact  or  circumstance  stated  in  ivriting  has  not 
bee7i  fairly  represented  by  the  insured^  The  word  "  fairly  "  here 
does  not  mean  "  honestly,"  but  simply  requires  a  fair  correspondence 
between  the  representation  and  the  fact.  Ring  v.  Phoenix  Assur- 
ance Co.,  145  Mass.  426,  430. 

"  If,  without  such  assent,  the  situation  or  circumstances  affecting  the 
risk  shall  .  .  .  be  so  altered^^  ^c.  Under  this  clause  an  agent  of 
the  insurer  cannot  make  an  oral  waiver  of  any  of  the  terms  of  the 
policy.  Kyte  v.  Commercial  Union  Assurance  Co.,  144  Mass. 
43,  46. 

"  If,  without  such  assent,  the  said  property  shall  be  soldy  As  to 
what  is  a  sale  within  the  meaning  of  this  clause,  see  Kyte  v.  Com- 
mercial Union  Assurance  Co.,  144  Mass.  43,  44.  A  mortgage  is  not 
a  sale,  even  though  the  mortgage  is  effected  by  the  giving  of  an 
absolute  deed  and  a  separate  instrument  of  defeasance,  the  deed 
only  being  recorded.  Bryan  v.  Traders'  Insurance  Co.,  145  Mass. 
389. 

"  Or  if  the  premises  hereby  insured  shall  become  vacant^^  ^c.  See 
Newmarket  Savings  Bank  v.  Royal  Ins.  Co.,  150  Mass.  374. 

'"'■  Other  articles  subject  to  legal  restriction."  As  to  the  meaning 
of  these  words,  see  Hinckley  v.  Germania  Ins.  Co.,  140  Mass.  38, 
47. 

"  A  statement  in  ivriting  .  .  .  shall  be  forthwith  rendered.''''  De- 
fects in  this  statement  may  be  waived.  Eliot  Savings  Bank  v.  Com- 
mercial Assurance  Co.,  142  Mass.  142,  144. 

18 


274  INSURANCE   COMPANIES  AND   INSURANCE. 

As  to  the  accuracy  required  in  this  statement,  see  Towne  v.  Spring- 
field Ins.  Co.,  145  Mass.  582. 

"  Sworn  to  hy  the  insured^'  If  the  insured  makes  a  false  oath 
in  swearing  to  this  statement,  he  will  be  liable  to  be  punished  for 
perjury  under  P.  S.  c.  205,  s.  2.  Avery  v.  Ward,  150  Mass.  160, 
162. 

"  Setting  forth  .  .  .  the  interest  of  the  insured  therein.''^  As  to 
the  fulness  of  statement  required  on  this  point,  see  Hinckley  v. 
Germania  Ins.  Co.,  140  Mass.  39,  48. 

"  Or  it  may,  within  fifteen  days  after  such  statement  is  submitted, 
notify  the  insured  of  its  intention  to  rebuild  or  repair.^'  Notwith- 
standing this  provision,  the  insured  may  make  necessary  repairs 
within  the  fifteen  days,  without  forfeiting  his  claim  for  the  insur- 
ance. Eliot  Savings  Bank  v.  Commercial  Assurance  Co.,  142  Mass. 
142, 145. 

"  No  act  or  default  of  any  person  other  than  the  mortgagor  .  .  . 
shall  affect  the  mortgagee' s  right  to  recover.''''  See  Eliot  Savings  Bank 
V.  Commercial  Assurance  Co.,  142  Mass.  142,  144. 

"  Ayid  this  company  shall  elect  .  .  .  to  pay  the  mortgagee  the  full 
amount  secured  hy  such  mortgaged  Such  election  must  be  made 
within  a  reasonable  time  after  the  loss.  Eliot  Savings  Bank  v.  Com- 
mercial Assurance  Co.,  142  Mass.  142,  145. 

FORFEITURE   OF    LIFE    INSURANCE    POLICIES. 

Sect.  159.  This  section  does  not  affect  a  policy  issued  previous 
to  May  9,  1861,  although  since  that  time  a  certificate  has  been  given 
by  the  company  acknowledging  the  receipt  of  an  annual  premium. 
Shaw  V.  Berkshire  Life  Ins.  Co.,  103  Mass.  254. 

'■'After  deducting  from  such  set  value  any  indebtedness^''  ^c.  See 
Pitt  V.  Berkshire  Life  Ins.  Co.,  100  Mass.  500,  504.  —  Bigelow  v. 
State  Mutual  Life  Assurance  Association,  123  Mass.  113. 

Sect.  160.  "  If  the  death  of  such  party  occurs'^  See  Carter  v. 
John  Hancock  Mutual  Life  Ins.  Co.,  127  Mass.  153,  154. 

LIFE    INSURANCE    POLICIES    FOR    THE    BENEFIT    OF    MARRIED    WOMEN. 

Sect.  167.  As  to  the  rights  of  children  under  a  policy  expressed 
to  be  for  the  benefit  of  a  married  woman,  when  she  dies  before  her 
husband,  see  Swan  v.  Snow,  11  Allen  224. 

As  to  the  rights  of  an  assignee  of  a  policy  made  payable  "  to  the 
assured,  his  executors,  administrators,  and  assigns,"  but  expressed 
to  be  "  for  the  use  of  his  wife  and  children  alive  at  his  decease,"  see 
Burroughs  v.  State  Mut.  Life  Ass.  Co.,  97  Mass.  359. 
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When  a  policy,  procured  by  a  husband  upon  his  own  life,  is  ex- 
pressed, in  accordance  with  this  section,  to  be  for  the  benefit  of  his 
wife,  he  cannot  by  his  will  affect  the  distribution  of  the  proceeds 
thereof.  His  administrator  or  executor  will  be  entitled  to  collect 
the  amount  of  such  policy,  but  will  hold  the  amount  so  collected, 
not  as  general  assets  of  the  deceased,  but  in  trust  to  be  paid  over  to 
the  widow  and  children.  Gould  v.  Emerson,  99  Mass.  154.  Nor 
can  the  husband  in  his  lifetime  make  a  valid  assignment  of  such  a 
policy  to  a  third  person.  Unity  Mutual  Life  Assurance  Association 
V.  Dugan,  118  Mass.  219,  221. 

Where  a  wife  procured  a  policy  upon  the  life  of  her  husband,  such 
policy  being  expressed  to  be  payable  to  her,  or,  in  case  of  her  death, 
to  her  children,  it  was  held  that  an  assignment  of  such  policy, 
though  made  by  the  wife  witli  the  consent  of  her  husband  and  of 
the  insurers,  would  not,  if  she  died  before  her  husband,  affect  the 
rights  of  her  children.  Knickerbocker  Life  Ins.  Co.  v.  Wcitz,  99 
Mass.  157. 

But  where  a  policy  was  expressed  to  be  for  the  benefit  of  the  wife, 
without  mention  of  the  children,  it  was  held  that  an  assignment  of 
the  policy  by  the  wife  alone  was,  after  the  death  of  the  husband, 
valid  as  against  the  children.     Norris  v.  Mass,  Mut.  Life  Ins.  Co., 

131  Mass.  294,  295.  And  upon  a  bill  in  equity  to  reach  and  apply 
such  a  policy  to  the  payment  of  a  joint  debt  of  the  husband  and  wife, 
such  bill  being  brought  while  both  husband  and  wife  were  living,  it 
was  held  that  their  children  had  no  such  interest  in  the  policy  as  to 
require  them  to  be  made  parties  to  the  proceedings.    Troy  v.  Sargent, 

132  Mass.  408. 

A  policy  expressed  to  be  payable,  on  the  death  of  the  assured,  "  to 
his  heirs  or  representatives,"  is  not  expressed  to  be  for  the  benefit 
of  any  third  person  within  the  meaning  of  this  section,  but  will  be 
payable  to  the  administrator  as  assets  of  the  estate  of  the  deceased. 
Wason  V.  Colburn,  99  Mass.  342. 

GENERAL   PROVISIONS   REGULATING   THE   BUSINESS   OF   INSURANCE. 

Sect.  181.  As  to  the  effect  of  this  section,  see  Ring  v.  Phoenix 
Assurance  Co.,  145  Mass.  426,  429.  Compare  section  138  of  this 
chapter. 

Sect.  183.  This  section  "  was  not  designed  to  change  in  any  way 
the  rules  of  the  common  law  regulating  the  power  of  agents,  or  their 
authority  to  bind  their  principals,  but  only  to  declare  that  certain 
classes  of  persons  should  be  deemed  so  far  agents  of  insurance 
companies  as  to  be  liable  to  the  penalty  prescribed  "  by  section  185. 
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Harrison  v.  City  Fire  Ins.  Co.,  9  Allen  231,  233.  —  Markey  v.  Mut. 
Benefit  Ins.  Co.,  103  Mass.  78, 93.  —  McCoy  v.  Metropolitan  Life  Ins. 
Co.,  133  Mass.  82,  86. 

Sect.  184.  "  An  agent  of  such  company/,  to  all  intents  and  pur- 
poses'^ As  to  meaning  and  effect  of  these  words,  see  Markey  v. 
Mut.  Benefit  Ins.  Co.,  103  Mass.  78,  93. 

FOREIGN   COMPANIES. 

General  Provisions. 

Sect.  197.  As  to  who  are  to  be  deemed  agents  of  foreign  insur- 
ance companies,  see  section  184.  See  also  Roche  v.  Ladd,  1  Allen 
436. 

"  With  any  residents  thereof .^^  For  a  case  where  the  contract  for 
insurance  was  made  with  a  resident  of  this  state  acting  in  behalf  ot 
a  non-resident,  see  Williams  v.  Cheney,  8  Gray  206. 

Sect.  199.  If  a  proper  statement  is  not  made,  &c.,  the  company 
cannot  maintain  an  action  in  this  state  to  recover  assessments. 
Washington  County  Mut.  Ins.  Co.  v.  Hastings,  2  Allen  398. 

Sect.  200.  "  The  contract  shall  he  valid'^  This  gives  validity, 
not  only  to  the  policies  issued,  but  also  to  the  premium  notes,  and 
renders  the  makers  of  such  notes  liable  upon  them.  Provincial  Ins. 
Co.  V.  Lapsley,  15  Gray  262,  263.  —  Lester  v.  Webb,  5  Allen  569, 
574.     See  also  Hartford  Ins.  Co.  v.  Matthews,  102  Mass.  221. 

Sect.  202.  "  Before  doing  business  in  this  commonwealth.''^  As 
to  what  constitutes  "  doing  business,"  see  National  Mut.  Fire  Ins. 
Co.  V.  Pursell,  10  Allen  231,  232.  —  Leonard  v.  Washburn,  100 
Mass.  251,  254. 

"  Upon  whom  all  lawful  processes  in  any  action  or  proceeding 
against  it  may  he  served.^''  As  to  service  upon  the  attorney  for  the 
company,  see  Thayer  v.  Tyler,  10  Gray  164.  —  Gillespie  v.  Commer- 
cial Mut.  Mar.  Ins.  Co.,  12  Gray  201. 

The  courts  of  this  state  will  entertain  jurisdiction  of  an  action 
against  a  foreign  insurance  company,  upon  which  service  has  been 
made  according  to  this  section,  although  the  plaintiff  is  not  a  resi- 
dent of  the  state,  and  the  contract  was  made,  and  the  property  to 
which  it  relates  was  situated,  in  another  state.  Johnston  v.  Trade 
Ins.  Co.,  132  Mass.  432. 

As  to  the  effect  of  this  provision  in  giving  our  courts  jurisdiction 
over  foreign  insurance  companies,  see  also  Smith  v.  Mut.  Life  Ins. 
Co.,  14  Allen  336,  340. 

A  foreign  insurance  company  is  not,  by  appointing  an  agent  to 
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accept  service  of  process  in  its  behalf,  precluded  from  removing  to 
the  United  States  courts  suits  commenced  against  it  in  the  courts  of 
this  state  by  service  on  such  agent.  Morton  v.  Mut.  Life  Ins.  Co., 
105  Mass.  141,  147.  See  also  Home  Ins.  Co.  v.  Morse,  20  Wallace 
635.  —  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  535. 


PART    II. 

OF  REAL  AND  PEESONAL  PROPERTY  AND  THE  DOMESTIC 
RELATIONS. 


TITLE    I. 

OF   THE   TITLE   TO    REAL   ESTATE, 


CHAPTER   120. 

OF   THE   ALIENATION    OF   REAL   ESTATE, 
CONVEYANCE    BY   DEED, 

Section  1.  This  section  is  an  expression  of  the  law  as  laid  down 
in  Dole  v.  Thurlow,  12  Met.  157,  162.  —  Marshall  v.  Fisk,  6  Mass. 
24.  —  Call  V.  Buttrick,  4  Cush.  345,  350, 

A  writing  not  under  seal  will  not  be  effectual  to  pass  a  freehold 
interest  in  real  estate,  even  as  against  the  grantor  and  his  heirs. 
Stewart  v.  Clark,  13  Met.  79.  This  was  the  rule  at  common  law 
independent  of  any  statute.     See  4  Kent  Com.  451. 

"  Bi/  the  person  or  hy  the  attorney  of  the  jyerson  having  authority 
therefor.''  These  words  "  are  material,  and  indicate  the  intention  of 
the  statutes  that  the  right  of  the  grantor  only  should  pass  by  such 
conveyance.  If  the  grantor  had  no  right,  then  nothing  would  pass 
by  the  deed."     Bates  v.  Norcross,  14  Pick.  224,  230. 

"  This  in  terms  excludes  the  conveyance  of  mere  rights  of  entry, 
the  owners  of  which  have  no  legal  authority  to  alienate  them." 
Bigelow,  J.,  in  Guild  v.  Richards,  16  Gray  309,  318.  See  also 
Marston  v.  Hobbs,  2  Mass.  433,  439, 

"  Shall  be  sufficient,  without  any  other  act  or  ceremony,  to  convey  real 
estate."  This  "  does  not  enable  any  one  to  convey  a  title  greater  than 
that  he  has,  but  provides  only  a  substitute  for  the  old  common  law 
mode  of  conveyance  by  feofment  and  livery  of  seizin.  It  gives  legal 
investiture  of  the  land  conveyed,  and  has  the  same  effect  as  if  the 


PUBLIC  STATUTES,  c.  120,  s.  1-3.  279 

grantor  had  entered  upon  the  land  and  given  actual  possession  by 
the  delivery  of  turf  and  twig."  Devens,  J.,  in  Perry  v.  Weeks,  137 
Mass.  584,  589. 

Sect.  2.  This  provision  was  first  inserted  in  the  Revised  Statutes 
of  1836  (Rev.  St.  c.  59,  s.  5).  It  had,  however,  been  previously  held, 
contrary  to  the  strict  rule  of  the  common  law,  that  a  deed  of  quit- 
claim and  release  was  a  sufficient  conveyance  to  pass  an  estate, 
although  the  releasee  was  not  already  in  possession.  Russell  v. 
Coffin,  8  Pick.  143.  —  Pray  v.  Pierce,  7  Mass.  381.  — Freeman  v. 
M'Gaw,  15  Pick.  82,  85. 

"  /Shall  be  sufficient  to  convey  all  the  estate  which  could  laivfully  he 
conveyed  by  a  deed  of  bargain  and  saUy  Although  a  grantor  holds 
a  title  wdiicli  is  fraudulent  as  against  the  creditors  of  his  grantor,  and 
wdiich  therefore  in  one  sense  cannot  "  laivfully  be  conveyed  "  by  him, 
his  bona  fide  grantee  without  notice  of  the  fraud  will  hold  a  title 
good  as  against  such  creditors.  Mansfield  v.  Dyer,  131  Mass.  200. 
But  a  different  construction  has  been  placed  on  a  similar  statute  in 
Minnesota.  See  Martin  v.  Brown,  4  Minn.  282,  292.  —  Marshall  v. 
Roberts,  18  Minn.  405,  408. 

Sect.  3.  This  section  is  intended  to  contain  the  substance  of  the 
first  and  third  sections  of  the  English  statute  of  frauds  (St.  29  Ch.  II., 
ch.  3).  The  first  clause  of  the  section  applies  to  the  creation  of 
estates  or  interests  in  lands ;  the  second  clause,  to  the  subsequent 
transfer  of  such  estates  or  interests.  See  Browne  on  the  Statute  of 
Frauds,  chapter  4.  —  Sugden's  Vendors  and  Purchasers,  ch.  4,  s.  1. 

The  right  of  a  person  to  erect  and  maintain  a  mill-dam  on  land  of 
another  is  an  "  estate  or  interest  in  land  "  within  the  meaning  of 
this  section.  Stevens  v.  Stevens,  11  Met.  251,  254.  —  Cook  v.  Stearns, 
11  Mass.  533,  536.  So  also  a  right  to  flow  the  land  of  another. 
Fitch  V.  Seymour,  9  Met.  462,  466. 

A  mortgagee,  by  an  oral  assent  to  a  lease  given  by  the  mortgagor 
after  the  execution  of  the  mortgage,  will  not  make  such  lease  valid 
as  against  himself.     Haven  v.  Adams,  4  Allen  80,  93. 

Oral  leases  are  not  absolutely  void.  "  They  regulate  the  terms  of 
payment  of  rent  and  length  of  time  for  giving  notice  to  quit,  and 
are  to  some  extent  efficacious."  They  may  also  determine  the  time 
when  the  tenancy  will  expire  by  its  own  limitation.  Elliott  v.  Stone, 
1  Gray  571,  574. 

In  a  recent  English  case  it  has  been  held  that  an  oral  agreement 
between  a  landlord  and  his  tenant  at  will,  that,  after  the  expiration 
of  the  tenancy,  the  tenant  should  have  a  reasonable  time  to  remove 
his  goods,  was  valid,  and  gave  the  tenant  the  right  to  such  additional 
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time  after  the  expiration  of  the  time  named  in  a  notice  to  quit. 
Cornish  v.  Stubbs,  L.  R.  5  C.  P.  334. 

As  to  the  rights  acquired  by  one  who  receives  an  oral  permission 
to  insert  the  timbers  of  a  building  standing  on  his  own  land  into  a 
wall  standing  on  the  land  of  the  party  giving  the  permission,  see 
Ilodgkins  v.  Farrington,  150  Mass.  19,  21. 

On  the  question  whether,  in  case  of  an  oral  contract  affecting  an 
interest  in  real  estate,  there  would  be  any  remedy  by  an  action  upon 
the  contract,  though  no  right  to  the  premises,  see  Burton  v.  Scherpf, 
1  Allen  133.     See  also  notes  to  chapter  78,  s.  1,  cl.  4. 

As  to  tlie  rights  wliich  one  who  makes  an  oral  contract  with  the 
owner  of  land  to  cultivate  it  with  him  on  shares,  will  acquire  in  the 
growing  crops,  see  Delaney  v.  Root,  99  Mass.  546. 

"  Or  by  the  operation  of  law.""  As  to  the  cases  in  which  estates  or 
interests  in  land  may  be  assigned  or  surrendered  by  operation  of  law, 
see  Browne  on  the  Statute  of  Frauds,  sections  48-78. 

An  estate  for  years  created  by  a  lease  is  to  be  deemed  to  have 
been  surrendered  by  operation  of  law  when  the  lessee  has  abandoned, 
and  the  lessor  resumed,  possession  of  the  leased  premises.  Amory 
V.  Kannoffsky,  117  Mass.  351,  354.— Talbot  v.  Whipple,  14  Allen 
177,  180. 

Sect.  4.  For  a  consideration  of  the  general  intent  of  this  section, 
see  Dole  v.  Thurlow,  12  Met.  157,  162  ;  —  also  Earle  v.  Fiske,  103 
Mass.  491,  492. 

The  statute  provisions  requiring  the  recording  of  deeds  apply  to 
assignments  of  mortgages.  Wolcott  v.  Winchester,  15  Gray  461, 
463.  —  Clark  v.  Jenkins,  5  Pick.  280. 

An  unrecorded  deed  is  not  even  evidence  of  seizin  or  possession  in 
the  grantee  as  against  a  third  party  who  shows  no  title  to  the  prem- 
ises except  by  mere  possession.  Kellogg  v.  Loomis,  16  Gray  48.  — 
Estes  V.  Cook,  22  Pick.  295. 

Quaere,  as  to  the  effect  of  the  rule,  that  a  deed  of  premises  in  the 
actual  adverse  possession  of  a  person  other  than  the  grantor  will  not 
be  valid  unless  delivered  on  the  land,  upon  the  validity  of  a  subse- 
quent deed  recorded  prior  to  an  earlier  deed  under  which  possession 
has  been  taken.     See  Sohier  v.  Coffin,  101  Mass.  179,  182. 

'•'■  Against  any  person  other  than  the  grantor ^^  ^e.  An  assignee  in 
insolvency  of  one  who  is  the  grantor  in  an  mirecorded  deed,  stands 
in  the  same  position  as  the  insolvent  himself,  and  cannot  set  up  a 
title  in  opposition  to  such  deed.  Smythe  v.  Sprague,  149  Mass.  310, 
312.  — Stetson  v.  Gulliver,  2  Cush.  494,  498.  See  also  Pratt  v. 
Wheeler,  6  Gray  520,  523.  —  Audenried  v.  Betteley,  5  Allen  382, 
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386.  —  Goss  V.  Coffin,  60  Me.  432.  —  In  re  Griffiths,  3  Bank.  Reg. 
179,  180. —  Porter  w.  Coggcshall,  4  Bunk.  Reg.  19  (see  note  to  ch. 
192,  s.  1.). — In  re  Dow,  6  Nat.  Bank.  Reg.  10  (Shepley,  J.,  in 
U.  S.  Ct.  Ct.  R.  I.  Dist.).  But  it  seems  that  the  rule  is  different 
with  regard  to  a  mortgage  of  personal  property.  Smytlie  v.  Sprague, 
149  Mass.  310,  313.  —  Bingham  v.  Jordan,  1  Allen  373.  See  also 
Briggs  V.  Parkman,  2  Met.  258.  —  Eastman  v.  Foster,  8  Met.  19,  25. 
The  same  rules  hold  as  to  an  assignee  under  a  general  assignment 
for  the  benefit  of  creditors.     Chace  v.  Chapin,  130  Mass.  128,  131. 

A  mortgage  which  is  not  recorded  within  four  months  from  its 
date  is  made  an  exception  to  the  rule  above  set  forth.  See  St.  1888, 
c.  393. 

It  has  been  held  by  the  supreme  court  of  the  United  States,  that 
where  land  in  Louisiana  had  been  confiscated  by  the  United  States, 
such  confiscation  did  not  take  precedence  of  a  prior  unrecorded  deed 
given  by  the  party  whose  property  was  confiscated.  Burbank  v. 
Conrad,  96  U.  S.  291. 

An  unrecorded  deed  made  by  a  man  before  his  marriage,  and  of 
which  his  wife  has  no  notice,  will  be  valid  and  effectual  as  against 
her  claim  for  dower  in  the  estate  conveyed  by  such  deed.  Blood  v. 
Blood,  23  Pick.  80,  85. 

The  wife  of  the  grantee  in  an  unrecorded  deed,  although  such 
grantee  has  had  actual  seizin  and  possession  under  the  deed,  will 
not  be  entitled  to  dower  in  the  granted  premises  as  against  a  bona 
fide  purchaser  of  the  premises  who  has  no  notice  of  the  unrecorded 
deed.     Emerson  v.  Harris,  6  Met.  475,  477. 

"  And  his  heirs  and  devisees.^'  It  seems  that  where  one  of  several 
heirs  takes  from  other  heirs  conveyances  of  their  interests  in  the 
ancestor's  estate,  an  unrecorded  conveyance  from  the  ancestor  will  be 
good  as  against  such  heir,  not  only  as  to  the  interest  which  he  holds 
as  heir,  but  as  to  the  tvhole  interest  held  by  him,  including  that  which 
he  takes  as  purchaser  from  the  other  heirs.  Blodgett  v.  Hildreth, 
8  Allen  186,  188. 

Although  an  unrecorded  deed  is  good  against  the  heirs  and  de- 
visees of  the  grantor,  it  is  not  valid  as  against  one  who  holds  a  re- 
corded deed  from  such  heirs  or  devisees  and  has  no  notice  of  the 
unrecorded  deed.     Earle  v.  Fiske,  103  Mass.  491. 

"  A7id  persons  having  actual  notice  of  it"  This  clause  was  first 
inserted  in  the  Revised  Statutes  of  1836,  the  legislature  then  adopt- 
ing an  exception  which  had  been  engrafted  upon  the  law  by  judicial 
exposition.     See  Lawrence  v.  Stratton,  6  Cush.  163,  166,  167. 

It  seems  that,  even  as  against  persons  having  actual  notice,  a  deed 
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must  be  recorded  before  the  trial  of  an  action  brought  for  the  re- 
covery of  the  land  conveyed  by  it.  Wolcott  v.  Winchester,  15  Gray 
461,  467. 

By  "  actual  notice  "  is  not  meant  certain  and  positive  knowledge, 
such  as  one  would  acquire  by  seeing  the  deed,  or  being  told  thereof 
by  the  grantor,  but  such  notice  as  men  usually  act  upon  in  the  ordi- 
nary affairs  of  life.     Curtis  v.  Mundy,  3  Met.  405. 

In  George  v.  Kent,  7  Allen  10,  18,  however,  it  was  said  that  "The 
case  of  Curtis  v.  Mundy  is  to  some  extent  overruled  by  the  latter 
cases ;  yet  none  of  them  hold  it  to  be  necessary  that  the  notice  shall 
be  by  actual  exhibition  of  the  deed.  Intelligible  information  of  a 
fact,  either  verbally  or  in  writing,  and  coming  from  a  source  which 
a  party  ought  to  give  heed  to,  is  generally  considered  as  notice  of  it, 
except  in  cases  where  particular  forms  are  necessary." 

Prior  to  the  Revised  Statutes  an  implied  or  constructive  notice 
was  held  to  be  sufficient,  but  now  no  such  notice  is  of  any  effect. 
Parker  v.  Osgood,  3  Allen  487,  489. — Pomroy  v.  Stevens,  11  Met.  244, 
247.— Farnsworth  v.  Childs,  4  Mass.  637,  639.  — Marshall  y.  Fisk, 
6  Mass.  24,  30.  —  M'Mechan  v.  Griffing,  3  Pick.  149,  154.  See  also 
Reading  of  Judge  Trowbridge,  3  Mass.  575,  579. 

Thus,  the  open  occupation,  possession,  cultivation,  and  fencing  of 
land  by  one  who  has  an  unrecorded  deed  thereof,  will  not  of  itself  be 
evidence  of  "  actual  notice  "  of  such  deed.  Pomroy  v.  Stevens,  11 
Met.  244.  —  Mara  v.  Pierce,  9  Gray  306. — Dooley  v.  Wolcott,  4 
Allen  406.  But  proof  of  such  facts  will  be  competent  for  the  con- 
sideration of  the  jury,  if  accompanied  by  other  evidence  of  actual 
notice.  Sibley  v.  Leffingwell,  8  Allen  584.  — Mara  v.  Pierce,  9  Gray 
306,  307.  It  seems  that  in  equity  "  one  who  purchases  an  estate, 
knowing  it  to  be  in  the  possession  of  a  tenant,  is  bound  to  inquire 
into  the  nature  of  the  tenant's  interest,  and  will  be  affected  with 
notice  of  the  extent  thereof."  See  Cunningham  v.  Pattee,  99  Mass. 
248,  252. 

The  fact  that  land  is  assessed  to  one  who  holds  an  unrecorded 
deed,  is  not  evidence  of  notice  of  the  unrecorded  deed.  Parker  v. 
Osgood,  3  Allen  487,  490. 

Nor  the  fact  that  the  party  to  be  affected  with  notice  had  heard  a 
report  that  his  grantor  had  conveyed  all  his  property  to  another  for 
the  payment  of  his  debts.     Richardson  v.  Smith,  11  Allen  134. 

But  where  A.  takes  a  deed  which  describes  the  land  conveyed  as 
bounding  "  on  land  of  B.,"  this  will  amount  to  actual  notice  to  A.  of 
B.'s  unrecorded  deed  to  such  adjoining  land.  Pike  v.  Goodnow,  12 
Allen,  472,  474.  —  George  v.  Kent,  7  Allen  16,  18. 
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In  Lamb  v.  Pierce,  113  Mass.  72,  74,  however,  where  A.  received 
a  deed  of  a  parcel  of  land,  an  interest  in  which  he  knew  had  just 
been  sold  at  auction  to  B.,  it  was  held  that  such  knowledge  was  not 
sufficient  to  make  A.'s  title  subject  to  the  unrecorded  deed  of  B.,  A. 
having  received  no  notice  that  the  sale  had  been  consummated  by  a 
conveyance.  But  in  White  v.  Foster,  102  Mass.  375,  380,  it  was 
held  that  notice  that  an  interest  in  land  had  previously  been  "  sold  " 
to  a  third  party,  amounted  to  notice  of  that  party's  unrecorded  deed. 

Where  the  whole  interest  of  a  mortgagee  in  the  mortgaged  prem- 
ises is  assigned  or  conveyed  without  any  transfer  of  the  note  secured 
by  the  mortgage,  the  absence  of  such  transfer  of  the  note  will 
amount  to  notice,  to  the  assignee,  of  a  prior  unrecorded  assignment 
of  the  mortgage.  Otherwise,  however,  of  a  conveyance  or  release,  by 
a  mortgagee,  of  a  portion  of  the  mortgaged  premises  to  the  owner  of 
the  equity  in  such  portion.  Wolcott  v.  Winchester,  15  Gray  461, 
463. 

Where  a  mortgagor  gave  a  quitclaim  deed  of  the  mortgaged  prem- 
ises to  the  mortgagee,  describing  them  in  the  deed  as  subject  to  the 
mortgage  to  the  latter,  and  excepting  such  mortgage  under  the  cove- 
nant against  incumbrances,  it  was  held  to  be  a  question  for  the  jury 
whether  an  attaching  creditor  of  the  mortgagee  had,  by  reason  of 
such  references  in  the  deed  to  the  mortgagee,  notice  of  an  unrecorded 
assignment  of  the  mortgage.     Clark  v.  Jenkins,  5  Pick.  280. 

Where  a  creditor,  knowing  that  his  debtor  was  making  a  deed  of 
his  real  estate,  attached  such  real  estate  before  the  deed  was  re- 
corded, but  not  before  it  was  executed  and  delivered,  it  was  lield 
that  the  attachment  was  good.     Gushing  v.  Hurd,  4  Pick.  253. 

Where  one  takes  a  deed  of  "  all  the  right,  title,  and  interest "  of 
another  in  a  parcel  of  land  particularly  described,  he  is  not,  by 
reason  of  such  words  in  his  deed,  affected  with  notice  of  unrecorded 
conveyances  ;  —  it  seems,  however,  that  the  rule  is  different  if  the 
deed  contains  no  particular  description  of  the  premises  conveyed. 
Woodward  v.  Sortwell,  129  Mass.  210,  and  cases  tiiere  cited. 

It  seems  that,  when  one  has  notice  of  the  existence  of  an  unre- 
corded deed,  he  has  notice  of  all  its  contents.  George  v.  Kent,  7 
Allen  16.  — Pike  v.  Goodnow,  12  Allen  472,  474.  See  also  Gonni- 
ban  V.  Thompson,  111  Mass.  270.  —  Smith  v.  Burgess,  133  Mass. 
514. 

If  a  grantee,  who  takes  with  notice  of  a  prior  unrecorded  deed, 
conveys  to  a  second  grantee,  who  has  like  notice,  the  latter,  as  well 
as  the  former,  is  precluded  from  setting  up  his  title  as  against  the 
prior  unrecorded  deed.     Adams  v.  Cuddy,  13  Pick.  460,  464. 
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But  though  the  grantee  of  an  estate  has  notice  of  a  prior  unre- 
corded deed  thereof,  his  attaching  creditor,  who  has  no  such  notice, 
will  hold  the  estate  as  against  such  unrecorded  deed.  Coffin  v.  Ray, 
1  Met.  212. 

Where  the  title  has  once  passed  into  one  in  whom  it  is  valid  by 
reason  of  his  want  of  notice  of  the  unrecorded  deed,  it  will  remain 
valid  in  the  hands  of  subsequent  purchasers,  even  though  they  have 
full  notice  of  the  deed  Glidden  v.  Hunt,  24  Pick.  221,  225.  —  Trull 
V.  Bigelow,  16  Mass.  406,  419.  The  same  rule  holds  in  the  case  of 
an  incumbrance  which  does  not  appear  of  record.  Boynton  v.  Rees, 
8  Pick.  329,  332. 

An  innocent  purchaser  from  one  whose  title,  though  apparently 
good  on  the  record,  is  invalid  because  he  had  notice  of  an  earlier  unre- 
corded deed  from  his  grantor,  will  acquire  a  good  title  as  against  the 
holder  of  such  '  earlier  deed,  even  though  that  deed  was  recorded 
before  the  deed  to  himself.  Morse  v.  Curtis,  140  Mass.  112.  —  Con- 
necticut V.  Bradish,  14  Mass.  296,  303.  — Trull  v.  Bigelow,  16  Mass. 
406,  418.  —  Adams  v.  Cuddy,  13  Pick.  460,  464.  —  Glidden  v.  Hunt, 
24  Pick.  221,  225.  The  case  of  Flynt  v.  Arnold,  2  Met.  619,  624, 
contains  certain  dicta  of  Chief  Justice  Shaw  in  support  of  a  different 
decision  on  this  point,  but  these  dicta  were  distinctly  overruled  in 
the  case  first  above  cited. 

One  whose  title  is  voidable  for  the  reason  that  he  obtained  his 
deed  from  his  grantor  by  fraud  and  without  consideration,  may,  after 
his  deed  has  been  duly  recorded,  convey  to  a  party,  who  has  no 
notice  of  the  fraud  and  want  of  consideration,  a  title  valid  as  against 
the  original  grantor.  Dodd  v.  Cook,  11  Gray  495. —  Somes  v. 
Brewer,  2  Pick.  184, 191. 

The  recording  of  a  deed  is  constructive  notice  only  to  those  subse- 
quently acquiring  title  under  the  same  grantor.  George  v.  Wood,  9 
Allen  80,  83.— Bates  v,  Norcross,  14  Pick.  224,  231.— Tyler  v. 
Hammond,  11  Pick.  193,  216.  Thus  it  has  been  held  that  the  owner 
of  land  is  not  supposed  to  know  of  recorded  deeds  thereof  made  by 
strangers.  Bates  v.  Norcross,  14  Pick.  224,  231,  And  a  mortgagee, 
releasing  a  portion  of  the  premises  covered  by  his  mortgage,  is  not 
bound  to  take  notice  of  conveyances  from  the  mortgagor  recorded 
subsequently  to  his  own  mortgage.  George  v.  Wood,  9  Allen  80. 
So  also  it  seems  that  a  mortgagee,  in  accounting  for  and  paying  over 
a  surplus  received  by  him  upon  a  sale  made  by  him  under  the  power 
of  sale  in  his  mortgage,  is  not  bound  to  take  notice  of  attachments 
of  the  mortgagor's  title,  made  subsequent  to  the  date  of  his  own 
mortgage.     Western  Union  Telegraph  Co.  v.  Caldwell,  141  Mass. 
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489,  493.  And  it  has  been  held  that  where  land  has  been  sold  for 
taxes,  the  owner  in  making  tender  for  the  purpose  of  redemption  is 
not  affected  with  constructive  notice  of  a  recorded  deed  by  which 
the  purchaser  at  the  tax  sale  has  conveyed  his  interest  to  a  third 
party.  Faxon  v.  Wallace,  101  Mass.  444.  And  the  record  of  a 
mortgage  does  not  affect  the  heir  of  the  mortgagee  with  notice  of 
the  existence  of  the  mortgage,  so  as  to  prevent  him  from  applying 
under  P.  S.  c.  130,  s.  4  for  administration  of  his  ancestor's  estate, 
more  than  twenty  years  after  his  ancestor's  decease,  on  the  ground 
that  the  mortgage  then  first  came  to  his  knowledge.  Parsons  v. 
Spaulding,  130  Mass.  83,  85. 

"  Registry  of  an  assignment  (of  a  mortgage)  is  not  necessary  as 
against  the  mortgagor  or  his  subsequent  grantees."  Endicott,  J.,  in 
Willcox  V.  Foster,  132  Mass.  320,  324. 

Where  an  attachment  was  made  against  one  who  was  at  the  time 
the  actual  owner  of  the  equity  of  redemption  in  a  parcel  of  land,  al- 
though the  deed  to  him  had  not  been  recorded,  and  was  also,  accord- 
ing to  the  records,  the  holder  of  a  mortgage  on  the  same  parcel,  of 
which  mortgage  he  had,  however,  given  an  assignment  that  had  not 
been  recorded,  —  it  was  held  that,  as  against  the  assignee  of  the 
mortgage,  who  had  subsequently  foreclosed  it,  the  attachment  could 
not  be  deemed  to  have  held  a  title  formed  by  the  merger  of  the 
estate  which  the  debtor  actually  owned  (though  it  did  not  so  appear 
of  record)  with  that  which  he  appeared  by  the  record  to  own,  though 
he  had  in  part  conveyed  it  away.  Cowley  v.  McLaughlin,  141  Mass. 
181. 

Where  a  conveyance  was  made  to  one  who  on  the  next  day,  and 
without  having  had  any  actual  possession  of  the  estate,  conveyed  it 
to  a  third  party,  and  afterwards,  but  before  either  of  the  deeds  had 
been  recorded,  all  the  real  estate  of  the  first  grantee  was  attached 
by  a  creditor  who  does  not  appear  to  have  had  knowledge  of  either 
of  such  conveyances,  it  was  held  that  the  attachment  would  not  hold 
the  estate  so  conveyed ;  an  unrecorded  deed  being  thus  held  to  be 
valid  and  effectual  as  against  one  who  had  no  notice  of  it.  Haynes 
V.  Jones,  5  Met.  292. 

An  unrecorded  deed  will  not  be  good  as  against  one  having  actual 
notice  of  it,  if  the  deed  has  been  cancelled  and  the  party  has  notice 
of  that  fact  also.  Holbrook  v.  Tirrell,  9  Pick.  105.  —  Lawrence  v. 
Stratton,  6  Cush.  163,  168.  —  Howe  v.  Wilder,  11  Gray  267,  268. 

"  Unless  it  is  recorded.''''  It  will  not  affect  the  validity  of  the 
record  of  a  deed,  if  the  deed  was  not  recorded  till  after  the  death 
of  the  grantor.     Terry  v.  Briggs,  12  Met.  17,  23. 
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See  section  23  of  this  chapter  for  a  provision  similar  to  that  con- 
tained in  this  section. 

ACKNOWLEDGMENT    AND   RECORDING   OF    DEEDS. 

Sect.  5.  "  iVb  deed  shall  be  recorded  unless  there  is  indorsed  upon 
or  annexed  to  it  a  certificate"  If  a  deed  is  recorded  without  any  cer- 
tificate of  acknowledgment  or  proof,  the  recording  will  be  a  mere 
nullity.  Pidge  v.  Tyler,  4  Mass.  541,  547.  —  Blood  v.  Blood,  28 
Pick.  80.  So  where  a  deed  was  acknowledged  before  a  register  of 
deeds,  when  it  was  handed  to  him  for  record,  it  was  held  that,  as 
against  an  attaching  creditor  of  the  grantor,  the  deed  was  not  to  be 
considered  as  recorded,  until  the  certificate  of  acknowledgment  had 
been  written  out.     Sigourney  v.  Earned,  10  Pick.  72. 

It  seems  that  by  the  word  "  deed  "  in  this  section  is  intended  only 
deeds  of  conveyance^  and  that  bonds  of  defeasance  and  other  instru- 
ments which,  though  under  seal,  are  not  properly  deeds  of  convey- 
ance, do  not  require  to  be  acknowledged  before  being  recorded.  See 
Stetson  V.  Gulliver,  2  Gush.  494,  497.  But  see  contra,  Valentine  v. 
Piper,  22  Pick.  85,  91. 

Sect.  6.  "  By  the  grantors  or  one  of  them"  An  acknowledgment 
by  one  of  several  grantors  was  first  authorized  by  statute  in  Rev.  St. 
c.  59,  s.  12.  It  had  however  been  previously  held  to  be  sufficient. 
Catlin  V.  Ware,  9  Mass.  218.  —  Shaw  v.  Poor,  6  Pick.  86. 

In  the  latter  of  the  above  cited  cases  an  acknowledgment  by  one 
of  two  grantors  was  held  to  be  good,  although  the  grantors  were 
separately  seized  of  distinct  parts  of  the  premises  conveyed,  and 
the  acknowledging  grantor  had  no  interest  in  that  portion  of  the 
granted  premises  concerning  which  the  question  arose.  Shaw  v. 
Poor,  6  Pick.  86. 

An  acknowledgment,  by  a  husband  alone,  of  a  deed  of  his 
wife's  separate  estate,  made  by  him  jointly  with  her  after  issue 
born,  has  been  held  to  be  sufficient.  Palmer  v.  Paine,  9  Gray 
56. 

"  Before  a  justice  of  the  peace."  Justices  of  the  peace  may  take 
acknowledgments  in  any  county.  See  P.  S.  c.  155,  s.  5.  — Learned 
V.  Riley,  14  Allen  109. 

"  Magistrate."  As  to  the  meaning  of  the  word  "  magistrate  "  in 
this  section,  see  Scanlan  v.  Wright,  13  Pick.  528,  528.  —  Palmer  v. 
Stevens,  11  Gush.  147,  152. 

Sect.  7.  "  Departs  from  the  commonwealth."  It  seems  that  this 
refers  only  to  a  departure  for  the  purpose  of  taking  up  a  permanent 
residence  elsewhere.     Sacket's  Gase,  1  Mass.  58. 
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Sect.  8.  See  a  case  in  which,  although  a  witness  was  present  and 
able  to  testify,  yet  as  she  was  not  able  to  recollect  the  circumstances 
or  even  to  testify  to  her  own  handwriting,  the  deed  was  allowed  to 
be  proved  upon  proof  of  the  handwriting  of  the  grantor.  Thomas  v. 
Le  Baron,  8  Met.  355,  358,  361. 

Sect.  10.     See  note  to  section  8. 

Sect.  14.  Prior  to  St.  1849,  c.  205,  powers  of  attorney  for  the 
conveyance  of  real  estate  were  not  required  to  be  acknowledged  or 
recorded.     Valentine  v.  Piper,  22  Pick.  85,  90. 

BARRING    OF    ESTATES    TAIL. 

Sect.  15.  Prior  to  St.  1791,  c.  60,  an  entail  could  only  be  barred 
by  a  common  recovery  suffered  by  the  tenant  in  tail  in  possession. 
Hall  V.  Thayer,  5  Gray  523,  528,  529. 

By  virtue  of  St.  1791,  c.  60,  s.  1,  the  same  object  could  be  accom- 
plished by  a  deed  of  the  tenant  in  tail  in  possession,  executed  in  the 
presence  of  two  witnesses,  actually  given  for  a  good  or  valuable  con- 
sideration, bona  fide,  and  acknowledged  and  recorded.  See  Holland 
V.  Cruft,  3  Gray  162,  182,  183.—  Soule  v.  Soule,  5  Mass.  61.  — Lith- 
gow  V.  Kavenagh,  9  Mass.  16-1,  170,  177.  —  Wheelwright  v.  Wheel- 
wright, 2  Mass.  447.— Nightingale  v.  Burrell,  15  Pick.  104,  120.— 
Guffee  V.  Milk,  10  Met.  366. 

Since  the  Revised  Statutes  of  1 836  no  peculiarities  in  the  mode  of 
conveyance  have  been  required,  a  conveyance  "  in  fee-simple  by  a 
deed  in  common  form  "  being  all  that  is  necessary.  See  Report  of 
Commissioners  on  Revision  of  1836,  note  to  c.  59,  s.  3. 

Under  St.  1791,  c.  60,  husband  and  wife  might  by  their  joint  deed 
bar  the  entail  of  an  estate  of  which  they  were  seized  in  her  right. 
Nightingale  v.  Burrell,  15  Pick.  104,  117. 

It  seems  that  the  entail  may  be  barred  in  an  undivided  portion  of 
an  estate  tail.     Hall  v.  Thayer,  5  Gray  523. 

One  who  has  an  estate  tail  in  remainder  cannot  bar  the  entail 
before  his  estate  vests  in  possession.  Whittaker  v.  Whittaker,  99 
Mass.  364,  366.  —  Holland  v.  Cruft,  3  Gray  162,  182.  — Allen  v. 
Trustees  of  Ashley  School  Fund,  102  Mass.  262,  265. 

"  By  a  deed  in  common  form.''''  A  quitclaim  deed  of  the  tenant's 
right,  title,  and  interest  in  sufficient.  Coombs  v.  Anderson,  138 
Mass.  376,  378. 

It  seems  that  a  mortgage,  even  though  duly  foreclosed,  will  not 
bar  an  entail.     Cuffee  v.  Milk,  10  Met.  366,  370. 

"  Actually  seized  of  lands^  See  Hall  v.  Thayer,  5  Gray  523,  526, 
529.  —  Coombs  v.  Anderson,  138  Mass.  376,  378. 


ALIENATION  OF   REAL  ESTATE. 


SALE,   ETC.,    OF   ESTATES   SUBJECT   TO   CONTINGENT   REMAINDERS,   ETC. 

Sect.  19.  "  Appoint  one  or  more  trustees."  See  Whitcomb  v, 
Taylor,  122  Mass.  243,  250. 

For  a  case  in  which  a  sale  was  ordered  under  this  provision,  see 
Bamforth  v.  Bamforth,  123  Mass.  280. 

INSTRUMENTS    OF    DEFEASANCE. 

Sect.  23.  "  Persons  having  actual  tiotiee  of  it."  The  continued 
possession  of  land  by  the  grantor,  after  a  conveyance  thereof  with  a 
bond  of  defeasance,  which  bond  is  not  recorded,  is  no  notice  of 
such  bond.  Hennessey  v.  Andrews,  6  Cush.  170,  172. — Newhall  v. 
Pierce,  5  Pick.  450,  See  also  cases  cited  under  section  4  of  this 
chapter. 

The  fact  that  the  consideration,  in  an  absolute  assignment  of  a 
mortgage  for  $1,500,  is  expressed  to  be  -$300,  is  not  of  itself  sufficient 
notice  to  a  purchaser  from  the  assignee  that  the  latter  holds  the 
mortgage  only  as  collateral  security.     Briggs  v.  Rice,  130  Mass.  50. 

It  seems  that  the  notice  must  be  not  merely  of  a  bond  to  recou- 
vey,  but  of  one  so  executed  and  delivered  as  to  be  a  part  of  the 
same  transaction  with  the  conveyance.  Newhall  v.  Burt,  7  Pick. 
156,  158. 

It  is  questionable  whether  an  instrument  of  defeasance,  espe- 
cially if  it  is  not  under  seal,  must  be  acknowledged  before  being 
recorded.  See  Stetson  v.  Gulliver,  2  Cush.  494,  497.  But  com- 
pare remarks  of  Shaw,  C.  J.,  in  Dole  v.  Thurlow,  12  Met.  157, 
163. 

The  recording  of  an  instrument  of  defeasance  is  not  necessary  in 
order  to  give  it  full  effect  as  between  the  parties.  Bayley  v.  Bailey, 
5  Gray  505,  510. 

It  seems  that  the  effect  of  this  section  is  to  be  limited  to 
parties  claiming  under  the  deed ;  thus  it  has  been  held  that  an 
insurance  company,  which  had  insured  buildings  by  a  policy  con- 
ditioned to  be  void  in  case  of  a  sale  of  the  premises  on  which  the 
buildings  stood,  could  not  claim  that  the  policy  had  been  avoided 
by  an  absolute  conveyance  of  the  premises,  it  having  been  shown 
that  such  conveyance  had  been  accompanied  by  an  unrecorded  de- 
feasance, of  which  the  company  had  had  no  notice.  Bryan  v. 
Traders'  Ins.  Co.,  145  Mass.  389,  391,  overruling  Foote  v.  Hartford 
Ins.  Co.,  119  Mass.  259,  261. 
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DISCHARGE   OF   MORTGAGES. 


Sect.  24.  As  to  the  rights  of  a  mortgagor,  when  an  assignee  of 
the  mortgage,  who  has  not  had  the  assignment  to  him  recorded,  pro- 
poses to  execute  a  discharge,  but  not  to  record  his  assignment,  see 
Wolcott  V.  Winchester,  15  Gray  461,  467. 


CHAPTER  121. 

OF  ESTATES    FOR   YEARS   AND    AT   WILL. 

Section  1.  These  provisions  were  first  enacted  in  St.  1834,  c.  162. 
Prior  to  that  statute  all  terms  for  years  were  held  to  be  personal 
property.     Ex  parte  Gay,  5  Mass.  419. 

Sect.  3.  At  common  law  a  tenant  at  sufferance  was  not  liable  to 
pay  rent.  Merrill  v.  Bullock,  105  Mass.  486,  490.  —  Flood  v.  Flood, 
1  Allen  217,  218.  —  Delano  v.  Montague,  4  Gush.  42,  46.  But  see 
Porter  v.  Hubbard,  134  Mass.  238. 

This  section  was  not  intended  to  make  the  occupant  of  land  liable 
to  an  action  for  rent  by  any  person  whose  title  he  had  never  ad- 
mitted, expressly  or  by  implication,  but  had  always  denied,  and 
whose  tenant  he  had  never  in  any  sense  been.  Merrill  v.  Bullock, 
105  Mass.  486,  492. 

For  cases  in  which  rent  has  been  recovered  under  this  section, 
see  Bunton  v.  Richardson,  10  Allen  260.  —  Emmes  v.  Feeley,  132 
Mass.  346. 

Sect.  4.  This  section  declares  the  law  as  it  stood  prior  to  statute 
provision.  See  Daniels  v.  Richardson,  22  Pick.  565,  569.  —  Mon- 
tague V.  Gay,  17  Mass.  439. 

It  has  been  said  that  this  section  and  section  5  were  not  intended 
to  declare  when  and  by  what  acts  a  right  to  rent  shall  be  created, 
vested,  and  transferred,  but  only  how  it  may  be  recovered  when 
due.  Fitch  v.  Stevens,  2  Met.  505.  Consequently  it  has  been  held, 
in  accordance  with  the  principles  of  the  common  law,  that  when  a 
lessee  does  not  assign  his  interest  in  a  part  or  the  whole  of  the  land 
for  the  whole  remainder  of  the  term,  but  only  underlets  for  a  part 
of  such  remainder,  the  landlord  cannot  maintain  an  action  for  the 
rent  or  for  use  and  occupation  against  the  sub-lessee.  Fitch  v. 
Stevens,  2  Met.  505.  —  Shattuck  v.  Lovejoy,  8  Gray  204. 

Sect.  8.  Prior  to  St.  1869,  c.  368,  a  lessee,  whose  tenancy  was 
determined  before  the  day  on  which  the  rent  was  due,  was  not  liable 
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for  any  portion  of  the  rent  due  on  that  day,  nor  was  he  liable  even 
for  use  and  occupation  for  the  time  of  his  occupation  subsequent 
to  the  next  preceding  rent  day.  Nicholson  v.  Munigle,  6  Allen 
215.  —  Earle  v.  Kingsbury,  3  Cush.  206.  —  Leishman  v.  White,  1 
Allen  489.  And  the  same  rule  still  applies  where  a  tenancy  is 
terminated  in  a  manner  different  from  those  specified  in  this  sec- 
tion,—  for  instance,  where  a  tenancy  at  will  is  terminated  by  the 
giving  of  a  deed  by  the  lessor  at  will.  Emmes  v.  Feeley,  132  Mass. 
346,  348. 

"  Or  on  a  contingency/. ^^  An  estate  which  is  subject  to  a  mortgage 
is  not  to  be  deemed  to  be  determinable  on  a  contingency  because  the 
mortgagee  may  at  any  time  enter  to  foreclose,  and  consequently  rent 
of  such  an  estate,  falling  due  after  such  entry,  is  not  to  be  apportioned 
under  this  section.     Adams  v.  Bigelow,  128  Mass.  365,  366. 

Sect.  10.  It  seems  that  this  section  merely  declares  the  law  as  it 
existed  prior  to  statute.     See  Bell  v.  Tuttle,  1  Allen  219. 

It  seems  that  this  section  would  not  apply  to  the  rent  of  a  board- 
ing-house, at  least  if  kept  by  a  single  woman  without  a  family. 
Prentice  v.  Richards,  8  Gray  226.  See  also  Lincoln  v.  Dunbar,  7 
Allen  264,  265.  —  Plympton  v.  Roberts,  12  Allen  366. 

Sect.  11.  It  is  not  necessary  that  the  tenant  should  wait  for  a 
suit  to  be  brought  before  he  makes  his  tender,  for  the  forfeiture  of 
his  lease  may  be  saved  by  a  tender  of  rent  and  interest  made  before 
the  fourteen  days  named  in  the  notice  have  expired.  Hodgkins  v. 
Price,  137  Mass.  13,  18. 

Even  though  the  tenant  is  in  default,  not  only  in  the  payment  of 
rent,  but  also  in  the  payment  of  taxes,  it  will  not  be  necessary,  in 
order  to  save  the  forfeiture,  that  the  amount  of  the  unpaid  taxes 
should  be  included  in  the  tender.  Hodgkins  v.  Price,  137  Mass. 
13,  19. 

Sect.  12.  The  termination  of  a  tenancy  at  will  by  a  notice  to 
quit  under  this  section  cannot  be  prevented  by  a  tender  of  the  rent 
after  the  notice  has  been  given.  Hodgkins  v.  Price,  137  Mass.  13, 
18.  — Kimball  v.  Rowland,  6  Gray  224,  226. 

Sects.  11,  12.  For  the  law  on  the  subject  of  "  notice  to  quit " 
prior  to  statute,  see  Rising  v.  Stannard,  17  Mass.  282,  286.  —  Ellis 
V.  Paige,  1  Pick.  43,  47.  —Coffin  v.  Lunt,  2  Pick.  70. 

For  other  decisions  relative  to  these  sections,  and  for  forms  of 
notices  to  quit,  see  "  Crocker's  Notes  on  Common  Forms,"  under 
"Notice  to  Quit." 
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CHAPTER  122. 

OP    EASEMENTS. 

Section  1.  This  provision  was  first  enacted  by  St.  1852,  c.  144. 
As  to  the  law  upon  the  subject  prior  to  statute,  see  Rogers  v.  Sawin, 
10  Gray  376.  —  Carrig  v.  Dee,  14  Gray  583.  —  Richardson  v.  Pond, 
15  Gray  387,  389.  —Fifty  Associates  v.  Tudor,  6  Gray  255,  259.— 
Atkins  V.  Chilson,  7  Met.  398,  403. 

Sect.  2.  "  Unless  such  use  or  enjoyment  is  continued  uninter- 
rupted for  twenty  yearsT  As  to  what  is  a  sufficient  interruption  to 
prevent  the  twenty  years  from  running,  see  Pollard  v.  Barnes, 
2  Gush.  191,  197. 

The  twenty  years  mentioned  in  this  section  do  not  run  against  one 
who  is  insane  when  the  adverse  user  commences.  Edson  v.  Munsell, 
10  Allen  557,  566. 


CHAPTER   123. 

OP    HOMESTEADS. 


For  a  general  review  of  the  cases  relative  to  the  nature  of  an 
estate  of  homestead,  see  opinion  of  Gray,  J.,  in  Silloway  v.  Brown, 

12  Allen  30,  32. 

The  effect  of  this  chapter  is  to  give  a  widow  an  estate  additional 
to  her  other  rights  in  the  real  and  personal  property  of  her  deceased 
husband.     Monk  v.  Capen,  5  Allen  146,  148. 

An  estate  of  homestead  is  an  estate  of  freehold.    Kerley  v.  Kerley, 

13  Allen  286. 

As  to  the  extent  to  which  a  state  law,  exempting  a  homestead 
from  being  taken  on  execution,  can  control  the  process  of  the  United 
States  courts,  see  1  Am.  Law  Rev.  24,  27. 

Section  1.  "  Every  householder  having  a  family^  An  unmar- 
ried woman  having  no  children,  cannot  be  such.  Woodworth  v. 
Comstock,  10  Allen  425. 

Although  a  homestead  cannot  be  acquired  except  by  a  householder 
having  a  family,  yet  when  once  acquired  and  still  occupied  by  him, 
it  will  not  be  defeated  or  lost  by  the  absence  or  death  of  his  wife  and 
children.  Silloway  v.  Brown,  12  Allen  32,  34.  —  Doyle  v.  Coburn, 
6  Allen  71,  73. 

"  Oivned  or  rightly  possessed  by  lease  or  otherwise.^'  This  does  not 
include  land  for  which  a  party  has  only  a  bond  for  a  deed.     Thurs- 
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ton  V.  Maddocks,  6  Allen  427,  428.  Nor  land  in  which  one  has 
oulv  an  undivided  interest  as  tenant  in  common.  Bates  v.  Bates,  97 
Mass.  392,  396.  —  Thurston  v.  Maddocks,  6  Allen  426, 429.  —  Bemis 
V.  Driscoll,  101  Mass.  418,  —  Howes  v.  Burt,  130  Mass.  368,  369. 

"  Occupied  hy  Mm  as  a  residence."  An  estate  of  homestead  is  not 
necessarily  limited  to  that  portion  of  a  dwelling-house  occupied  by  the 
family  of  the  owner,  but  it  may  extend  to  the  whole  of  a  house,  some 
parts  of  which  are  let  to  tenants.     Mercier  v.  Chace,  11  Allen  194. 

An  estate  of  homestead  may  exist  in  a  country  hotel.  Lazell  v. 
Lazell,  8  Allen  575. 

See  also  Adams  v.  Jenkins,  16  Gray  146. 

"  /Sale  for  the  paymetit  of  his  debts.''*  Under  the  laws  prior  to  the 
General  Statutes  of  1860,  it  was  held  that  the  homestead  of  a  spend- 
thrift might  be  sold  by  his  guardian  for  the  payment  of  his  debts. 
Wilbur  V.  Hickey,  8  Gray  432.  But  in  a  later  case  it  was  strongly 
intimated  that  this  decision  should  be  overruled.  See  Brettun  v. 
Fox,  100  Mass.  234,  235. 

"  And  from  the  laivs  of  conveyance.,  descent.,  and  devise.''^  Under 
the  earlier  St.  1855,  c.  238,  which  did  not  contain  these  words,  it 
has  been  held  that  an  estate  of  homestead  could  not  be  affected  by 
the  will  of  the  householder.     Brettun  v.  Fox,  100  Mass.  234. 

Sect.  2.  Making  and  recording  a  declaration  under  this  section, 
and  beginning  to  build  a  house  upon  the  land,  will  not  entitle  one  to 
an  estate  of  homestead  therein,  until  he  actually  occupies  the  house 
as  a  residence  ;  and  the  fact  that,  several  months  before  making 
such  declaration,  he  had  for  a  short  time  and  for  a  temporary  pur- 
pose occupied  a  house  then  standing  upon  the  land,  is  immaterial. 
Lee  V.  Miller,  11  Allen  37. 

Sect.  3.  "  All  existing  estates  of  homesteads  .  .  .  shall  continue 
to  be  held  and  enjoyed,''^  ^c.  All  previous  homestead  laws,  except 
St.  1855,  c.  238,  contained  a  provision,  similar  to  that  in  the  preced- 
ing section,  rendering  it  necessary,  in  order  to  create  an  estate  of 
homestead,  that  the  intention  to  create  it  should  be  set  forth  in  the 
deed  conveying  the  estate,  or  subsequently  declared  by  deed  acknowl- 
edged and  recorded.  See  St.  1851,  c.  340,  s.  3.  —  St.  1857,  c.  298, 
8.  3.  Under  St.  1855,  c.  238,  however,  which  was  in  force  from  May 
27, 1855,  to  June  29,  1857,  the  simple  fact  of  occupation  as  a  home- 
stead was  sufficient  without  any  recorded  declaration.  And  where 
an  estate  of  homestead  was  acquired  under  that  statute,  no  recorded 
declaration  under  subsequent  statutes  was  necessary  to  its  continu- 
ance. Clark  V.  Potter,  13  Gray  21,  23.  —  Dulanty  v.  Pynchon,  6 
Allen  510,  511.     It  seems  therefore  that,  except  where  the  design  to 
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create  homestead  rights  in  an  estate  appears  of  record,  the  only  cases 
in  which  it  is  necessary  that  a  conveyance  should  contain  a  release 
of  homestead  are  those  in  which  the  grantor  owned  the  estate  and 
actually  occupied  it  as  a  homestead  during  some  portion  of  the  time 
between  May  27,  1855,  and  June  29,  1857. 

"  Shall  not  require  the  design  so  to  hold  the  same  to  he  declared 
and  recorded  anew.''^  Nor,  it  seems,  is  it  requisite  that  such  design 
should  be  declared  and  recorded  at  all,  where  the  estate  of  home- 
stead was  acquired  under  St.  1855,  c.  238,  which  did  not  require 
such  declaration  and  record.     Clark  v.  Potter,  13  Gray  21,  23. 

Sect.  4.  "  For  a  debt  contracted  before  the  deed,''^  ^c.  A  debt 
was  held  to  be  so  contracted,  where  the  money  was  borrowed  before, 
though  a  note  was  given  after,  the  delivery  of  the  deed.  Stevens  v. 
Stevens,  10  Allen  146. 

So  also  the  liability  of  a  party  to  indemnify  one  who  has  become  a 
surety  for  him  is  to  be  deemed  a  debt  contracted  at  the  time  when 
the  surety  became  bound,  and  not  when  he  made  the  payment  on 
account  of  his  principal.     Rice  v.  Southgate,  16  Gray  142. 

As  to  the  effect  of  substituting  new  notes  for  old  ones,  given  before 
the  recording  of  the  deed,  see  Tucker  v.  Drake,  11  Allen  145. — 
Adams  v.  Jenkins,  16  Gray  146,  147. 

Where  there  are  debts  so  contracted  to  an  amount  of  less  than 
f  800,  the  householder  will  be  entitled  to  have  set  off  to  him  a  home- 
stead of  the  value  of  $800,  less  the  amount  of  the  debts.  Clark  v. 
Potter,  13  Gray  21. 

Sect.  7.  "  No  release  or  waiver  of  such  estate  shall  operate"  ^c. 
Until  a  new  homestead  is  acquired  elsewhere,  no  mere  abandonment 
of  premises,  to  which  the  homestead  exemption  has  once  attached, 
will  be  sufficient  to  terminate  it.  (This  has  been  directly  decided 
only  as  to  homesteads  acquired  under  St.  1855,  c.  238,  and  St.  1857, 
c.  298,  but  it  seems  to  be  equally  applicable  to  those  acquired  under 
St.  1851,  c.  340,  or  under  this  chapter.)  Woodbury  v.  Luddy,  14 
Allen  1,5.  —  Connor  v.  McMurray,  2  Allen  202,  204.  See'  also 
Lazell  V.  Lazell,  8  Allen  575,  576.  —  Dulanty  v.  Pynchon,  6  Allen 
510.  —  Drury  v.  Bachelder,  11  Gray  214. 

"  Jw  which  the  wife  of  the  owner,  if  he  has  an^,  joins  for  the  pur- 
pose of  releasing  such  right  in  the  manner  in  which  she  may  release 
her  dower."  It  has  been  held  that  a  wife  does  not  so  join  by  simply 
inserting  her  name  in  the  final  clause  of  the  deed  and  signing  and 
sealing  it.     Greenough  v.  Turner,  11  Gray  332. 

But  the  right  of  homestead  has  been  held  to  be  duly  released 
where  the  wife  did  not  sign  the  deed  until  nearly  five  years  after  it 
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was  executed,  the  deed  having,  however,  been  originally  delivered  to 
the  grantee  with  the  understanding  that  she  was  to  sign  it.  Howes 
V.  Burt,  130  Mass.  368,  369. 

A  release  of  homestead  in  a  mortgage  deed  does  not  have  the 
effect  of  wholly  releasing  the  right  of  homestead,  but  only  of  subject- 
ing the  homestead,  as  well  as  the  residue  of  the  estate,  to  the  pay- 
ment of  the  mortgage  debt.  Swan  v.  Stephens,  99  Mass.  7,  10.  — 
Searle  v.  Chapman,  121  Mass.  19,  20. 

"  But  a  deed  duly  executed  without  such  release  shall  he  valid  to 
pass;'  ^c.  Under  St.  1851,  c.  340,  and  St.  1855,  c.  238,  which  stat- 
utes were  in  force  from  June  23,  1851,  to  June  29,  1857  (see  St, 
1857,  c.  298,  s.  18),  a  deed  without  such  release  was  voidable  as  to 
the  whole  interest  which  it  purported  to  convey.  Wildes  v.  Van- 
voorhis,  15  Gray  139.  —  Richards  v.  Chace,  2  Gray  383.  —  Green- 
ough  V.  Turner,  11  Gray  332.  —  Adams  v.  Jenkins,  16  Gray  146, 
148.  By  St.  1857,  c.  298,  s.  13,  however,  it  was  provided  that  no 
conveyance,  previously  made  by  a  husband,  of  a  homestead  estate 
worth  more  than  S800,  should,  in  consequence  of  the  omission  of  the 
wife  to  join  in  such  conveyance,  be  held  invalid  to  pass  the  excess  of 
such  estate  beyond  such  value.  As  to  the  constitutionality  and  effect 
of  this  statute  provision,  see  Johnson  v.  Fay,  16  Gray  144.  —  Wildes 
V.  Vanvoorhis,  15  Gray  139,  145.  —  Adams  v.  Jenkins,  16  Gray  146. 

Under  St.  1857,  c.  298,  as  well  as  under  subsequent  statutes,  a 
deed  by  the  husband  alone  conveyed  his  reversionary  interest 
after  the  expiration  of  the  estate  of  homestead,  although  the  whole 
estate  at  the  time  of  giving  the  deed  was  not  worth  1)800.  Smith  v. 
Provin,  4  Allen  516,  517. 

A  husband  who  has  given  a  warranty  deed  of  the  homestead  prem- 
ises, but  without  his  wife's  release,  will  nevertheless  not  be  estopped 
from  bringing  an  action  in  his  own  name  to  recover  the  homestead 
estate.  Connor  v.  McMurray,  2  Allen  202.  —  Doyle  v.  Coburn,  6 
Allen  71. 

Where  an  estate  is  conveyed  to  one  who  simultaneously  executes 
and  delivers  a  mortgage  back  to  his  grantor,  such  mortgage  will  be 
valid  without  any  release  of  homestead.  New  England  Jewelry  Co. 
V.  Merriam,  2  Allen  390. 

Sect.  8.  The  title  to  the  homestead  estate  will  be  in  the  widow 
during  widowhood,  and  in  all  the  minor  children  while  under  age, 
but  the  right  of  possession  and  enjoyment  will  be  in  such  only  of 
those  having  title,  who  remain  in  occupation  of  the  premises.  Ab- 
bott V.  Abbott,  97  Mass.  136,  139. 

A.  widow  is  entitled  to  enjoy  the  benefit  of  an  estate  of  homestead, 
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not  only  by  her  own  personal  occupation  of  it,  but  also  by  letting  it 
to  others.     Mercier  v.  Chace,  11  Allen  194,  195. 

The  use  of  a  room  in  a  house  by  a  widow  for  the  purpose  of  storing 
her  furniture,  is  a  sufficient  occupation  of  such  house  by  her  to  pre- 
vent her  from  losing  her  rights  of  homestead  therein.  Brettun  v. 
Fox,  100  Mass.  234,  236. 

As  to  what  is  a  sufficient  occupation  by  a  widow  to  enal)le  her  to 
retain  her  right  of  homestead,  see  Paul  v.  Paul,  136  Mass.  286.  — 
Foster  v.  Leland,  141  Mass.  187. 

An  assignment  of  dower  to  a  widow  in  part  of  a  dwelling-house 
will  not  prevent  her  from  claiming  an  estate  of  homestead  in  the 
residue  of  it.  Mercier  v.  Chace,  11  Allen  194.  Nor  an  assignment 
to  her  of  a  part  of  a  dwelling-house  together  with  rights  of  way  in 
other  portions  of  the  land.     Weller  v.  Weller,  131  Mass.  446. 

But  if  a  widow,  having  had  one  third  of  the  rents  and  profits  of  an 
estate  assigned  to  her  as  dower,  conveys  that  interest  to  a  third 
party,  she  renders  it  impossible  that  her  homestead  should  be  set  off 
to  her,  and  she  will  be  deemed  to  have  relinquished  it.  Bates  v. 
Bates,  97  Mass.  392,  395. 

This  section  applies  to  rights  of  homestead  acquired  under  earlier 
laws.     Cowdrey  v.  Cowdrey,  131  Mass.  186,  188. 

The  last  clause  of  this  section  was  not  intended  to  imply  that  a 
widow  should  have  her  homestead  set  out  first,  and  her  dower  only 
in  the  residue  of  the  estate,  but  she  is  entitled  to  have  her  dower 
out  of  the  whole  of  her  husband's  estate  and  her  homestead  in  the 
residue  left  after  her  dower  has  been  set  off.  Cowdrey  v.  Cowdrey, 
131  Mass.  186,  188. 

Sect.  9.  Where  the  estate,  in  which  the  right  of  homestead  exists, 
is  worth  less  than  $800,  and  the  widow  is  in  occupation,  she  may 
avail  herself  of  her  right  of  homestead  as  a  defence,  as  against  one 
who  claims  title  under  her  husband,  although  her  homestead  has  not 
been  set  off  to  her  under  this  section.     Parks  v.  Reilly,  5  Allen  77. 

"  In  the  same  manner  as  dower,'^  ^c.  It  seems  that  homestead 
cannot,  like  dower,  be  assigned  out  of  the  rents  and  j^rofits  of  the 
land  or  buildings.  Bates  v.  Bates,  97  Mass.  392,  396.  —  Bemis  v. 
DriscoU,  101  Mass.  418. 

The  probate  court  has  no  jurisdiction  to  set  off  an  estate  of  home- 
stead, if  the  right  to  it  is  disputed  by  the  heirs  or  devisees.  Wood- 
ward V.  Lincoln,  9  Allen  239.  —  Mercier  v.  Chace,  9  Allen  242.  — 
Lazell  V.  Lazell,  8  Allen  575. 

Sect.  10.     See  Mercier  v.  Chace,  11  Allen  194, 195. 

Sect.  12.     The  court  of  insolvency  cannot  set  off   an  estate  of 
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homestead  under  this  section  after  the  assignee  in  insolvency  has 
sold  and  conveyed  away  all  his  interest  in  the  estate.  Silloway  v. 
Brown,  12  Allen  30,  34. 

Sect.  13.  "  On  property  claimed  hy  the  debtor  to  he  as  a  homestead 
exempt,'^  ^c.  If  the  debtor  makes  no  such  claim,  a  levy  of  the  exe- 
cution in  the  ordinary  way  will  be  valid.  Livermore  v.  Boutelle,  11 
Gray  217,  221. 

"  And  if  the  property  levied  on  is  subject  to  a  mortgage^  it  may  be 
set  off  or  sold  subject  to  the  mortgage  and  to  the  estate  of  homestead^'' 
S^c,  A  sale  on  execution  of  a  mortgaged  estate,  subject  to  a  home- 
stead, has  however  been  held  to  be  valid,  although  neither  in  the 
sheriff's  deed,  nor  in  his  return  on  the  execution,  nor  at  the  sale, 
was  any  reference  made  to  the  right  of  homestead.  Swan  v.  Ste- 
phens, 99  Mass.  7,  9. 

As  to  the  mode  of  levying  execution,  under  prior  statutes,  upon 
land  in  which  an  estate  of  homestead  existed,  see  Pittsfield  Bank  v. 
Howk,  4  Allen  347. 


CHAPTER   124. 


OF  THE  RIGHTS  OF  A  HUSBAND  IN  THE  REAL  ESTATE  OF  HIS  DECEASED 
WIFE,  AND  THE  RIGHTS  OF  A  WIFE  IN  THAT  OF  HER  DECEASED 
HUSBAND. 

Section  1.  A  husband  during  the  life  of  his  wife,  has  not,  even 
after  issue  born,  any  interest  in  his  wife's  separate  real  estate,  which 
can  be  seized  on  an  execution  against  him  (Staples  v.  Brown,  13 
Allen  64),  or,  it  seems,  which  will  pass  to  his  assignee  in  insolvency 
or  bankruptcy  (Lynde  v.  McGregor,  13  Allen  182.  —  Silsby  v.  Bul- 
lock, 10  Allen  94,  96),  or  which  can  be  conveyed  by  him  by  his 
separate  deed.  Lynde  v.  McGregor,  13  Allen  182,  184.  It  seems, 
however,  that  a  husband's  deed  of  his  wife's  separate  estate  may 
operate  by  way  of  estoppel  to  prevent  him  from  claiming  his  ten- 
ancy by  the  curtesy  after  her  death.  Walsh  v.  Young,  110  Mass. 
396,  399. 

A  husband's  interest  as  tenant  by  the  curtesy  initiate  in  his  wife's 
real  estate,  which  is  not  her  separate  property,  is  however  liable  to 
be  levied  upon  by  his  creditors,  and  will  pass  to  his  assignee.  Mer- 
rill V.  Bullock,  105  Mass.  486,  489,  493.  —  Mechanics'  Bank  v.  Wil- 
liams, 17  Pick.  438,  441.  —  Gardner  v.  Hooper,  3  Gray  398.— 
Staples  V.  Brown,  13  Allen  64,  65. 

A  husband  is  entitled  to  an  estate  by  the  curtesy  in  an  estate  of 
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which  his  wife  is  seized  as  tenant  in  tail.  Goddard  v.  Whitney,  140 
Mass.  92,  101. 

When  a  husband  takes  an  estate  in  fee  under  this  section  he  is  to 
be  deemed  to  take  it  as  "  heir"  to  his  wife.  Lavery  v.  Egan,  143 
Mass.  389,  391. 

"  If  his  wife  does  not  provide  otherwise  hy  her  will."  As  to  what 
amounts  to  such  a  provision,  see  Burke  v.  Colbert,  144  Mass.  160. 

Sect.  3.  "  By  the  common  law  it  is  perfectly  well  settled  that 
a  widow  is  dowable  only  of  those  estates  of  which  her  husband  had 
a  legal  seizin,  and  that  she  is  not  entitled  to  dower  in  estates  of 
which  he  was  only  equitably  seized  or  to  the  beneficial  interest  of 
which  he  was  entitled  as  cestui  que  trust."  Bigelow,  J.,  in  Reed  v. 
Whitney,  7  Gray  533,  536. 

Whether  a  woman  will  be  entitled  to  dower  in  an  estate,  for  the 
conveyance  of  which  to  him  her  deceased  husband  had  entered  into 
a  contract  in  his  lifetime,  and  specific  performance  of  which  contract 
is  decreed  in  equity  after  his  death,  quaere.  See  Reed  v.  Whitney, 
7  Gray  533,  537.  —  Lobdell  v.  Hayes,  4  Allen  187. 

A  woman  will  not  be  barred  of  her  dower  by  leaving  her  husband 
and  living  with  an  adulterer.     Lakin  v.  Lakin,  2  Allen  45. 

As  to  the  rule  to  be  followed  in  the  assignment  of  dower  when 
improvements  have  been  made  upon  the  lands,  by  the  heirs  or  parties 
claiming  under  them,  subsequently  to  the  death  of  the  husband  and 
before  the  assignment  of  dower,  see  Ayer  v.  Spring,  9  Mass.  8.  — 
Catlin  V.  Ware,  9  Mass.  218,  221.  —  Sturtevant  v.  Phelps,  16  Gray 
50,  52.  —  Walsh  v.  Wilson,  131  Mass.  535. 

A  valid  assignment  of  dower  may  be  made  by  heirs  by  acts  in 
pais  without  any  deed  or  instrument  in  writing.  Conant  v.  Little, 
1  Pick.  189. 

"  When  her  husband  dies  intestate  and  leaves  no  issue  living,  she 
.  .  .  shall  also  he  entitled  during  her  life  to  one  half  of  the  other 
real  estate,""  ^c.  It  was  held  under  G.  S.  c.  90,  s.  15,  on  which  this 
is  based,  that  the  title  which  a  widow  took  thereunder  was  not  like 
dower,  which  confers  no  seizin  until  it  has  been  assigned  to  her,  but 
that  upon  her  husband's  death  his  widow  became  at  once  seized  of  a 
life  estate  in  an  undivided  half  of  his  real  estate  as  tenant  in  com- 
mon with  his  heirs.  Sears  v.  Sears,  121  Mass.  267,  268.  See  also 
Allen  V.  Libbey,  140  Mass.  82. 

"  Of  ivhich  he  died  seized.""  As  to  how  far  a  husband  can  be  said 
to  die  seized  of  lands  which  are  subject  to  a  mortgage  given  by  him, 
see  Sheafe  v.  O'Neil,  9  Mass.  9.  —  Raynham  v.  Wilmarth,  13  Met. 
414.  —  Henry's  Case,  4  Cush.  257. 
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Sect.  4.  "  A  widow  shall  have  no  right  of  dower  in  wild  lands." 
This  was  inserted  in  the  Revised  Statutes  of  1836,  in  adoption  of  the 
rule  laid  down  in  Conner  v.  Shepherd,  15  Mass.  164.  See  also 
White  V.  Cutler,  17  Pick.  248. 

"  Except  zvood  lots,^'  Sj-c.  This  adopts  the  rule  in  White  v.  Willis, 
7  Pick.  143.  See  also  Shattuck  v.  Gregg,  23  Pick.  88.  As  to  the 
widow's  right  to  cut  wood  from  such  a  lot,  see  White  v.  Cutler,  17 
Pick.  248. 

In  a  case  which  arose  prior  to  the  Revised  Statutes,  a  widow  was 
held  to  be  dowable  of  mi^ies  and  quarries  which  her  husband  had 
owned  and  worked  in  his  lifetime.     Billings  v.  Taylor,  10  Pick.  460. 

"  Nor  in  such  lands  conveyed  hy  him^  although  afterivards  cleared^ 
This  was  in  recognition  of  Webb  v.  Townsend,  1  Pick.  21. 

Sect.  5.  This  section  was  first  inserted  in  the  Revised  Statutes 
of  1836  (Rev.  Sib.  c.  60,  s.  2),  in  confirmation  of  previous  decisions 
of  the  supreme  court.  See  Snow  v.  Stevens,  15  Mass.  278.  —  Gibson 
V.  Crehore,  3  Pick.  475,  481.  —  Sheafe  v.  O'Neil,  9  Mass.  9,  13. 

Although  the  party  claiming  under  the  husband,  upon  redeeming 
the  mortgage,  has  it  discharged  of  record,  the  widow  must  repay  her 
proportion  of  the  sum  paid  by  him,  or  take  her  dower  according  to 
the  value  of  the  estate  after  deducting  that  sum.  Newton  v.  Cook, 
4  Gray  46,  49.  —  Pynchon  v.  Lester,  6  Gray  314, 

As  against  the  mortgagee  and  those  claiming  under  him,  the 
widow  of  the  mortgagor  can  only  have  dower  by  redeeming  the 
whole  mortgage.     McCabe  v.  Bellows,  7  Gray  148. 

A  widow  will  be  entitled  to  her  dower  against  an  assignee  of 
the  mortgage,  if  such  assignee  is  an  heir  who  has  assented  to  an 
assignment  of  the  mortgaged  premises  to  her  as  her  dower.  Draper 
V.  Baker,  12  Cush.  288.— King  v.  King,  100  Mass.  224,  226.  So 
also  if  the  assignee  is  a  party  who  has  given  bond  to  her  husband's 
executor  or  administrator  under  P.  S.  c.  134,  s.  10.  King  v.  King, 
100  Mass.  224,  226. 

As  to  the  right  of  a  widow  to  require  the  administrator  of  her 
husband's  estate  to  pay  off  a  mortgage  given  by  her  husband,  and 
in  which  she  has  herself  joined  releasing  dower,  and  as  to  her  right 
to  claim  dower  in  the  full  value  of  such  estate  after  the  mortgage 
has  been  so  paid  off,  see  Scott  v.  Hancock,  13  Mass.  162,  168.  — 
Peckham  v.  Hawden,  8  R.  I.  160. 

Sect.  6.  "  And  therein  releasing  her  right  to  dower."  In  Learned 
V.  Cutler,  18  Pick.  9,  it  was  held  that  it  was  not  necessary  that  dower 
should  be  released  eo  nomine,  but  that  any  other  words  showing  an 
intention  on  the  wife's  part  to  relinquish  her  dower  would  be  sufii- 
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cient.  And  it  was  said  that  if  she  joined  with  her  husband  in  the 
sale  and  conveyed  the  land  jointly  with  him,  this  generally  would  be 
a  sufficient  indication  of  her  intention  to  exclude  herself  from  any 
claim  of  dower.  This  case,  however,  was  decided  upon  the  statutes 
existing  prior  to  the  Revised  Statutes  of  1836,  and  which  did  not 
contain  the  words  quoted  above. 

''^Executed  either  separately.'''  These  words  were  first  inserted  in 
the  General  Statutes  of  1860.  Prior  to  that  time  the  separate  deed 
of  a  married  woman  was  not  valid  to  bar  her  dower  in  lands  pre- 
viously conveyed  by  her  husband.     Page  v.  Page,  6  Cush.  196. 

A  writing  signed  by  a  married  woman,  but  not  sealed  or  acknowl- 
edged, will  not  bar  her  dower.     Giles  v.  Moore,  4  Gray  600. 

It  seems  that  the  bar  arising  fi'om  a  release  of  dower  made  by  a 
married  woman,  can  be  taken  advantage  of  only  by  the  releasee  and 
those  claiming  under  him,  and  not  by  a  stranger.  Robinson  v. 
Bales,  3  Met.  40,  42.  — Pixley  v.  Bennett,  11  Mass.  298. 

As  to  the  law  relative  to  release  of  dower  prior  to  the  Revised 
Statutes  of  1836,  see  Fowler  v.  Shearer,  7  Mass.  14,  20.  —  Page  v. 
Page,  6  Cush.  196,  197.  —  Stearns  v.  Swift,  8  Pick.  532. 

Sect.  7.  For  the  law,  prior  to  the  Revised  Statutes  of  1836,  on 
the  subject  of  barring  dower  by  a  jointure,  see  Hastings  v.  Dickin- 
son, 7  Mass.  153.  —  Vincent  v.  Spooner,  2  Cush.  467,  472. — Bige- 
low  V.  Hubbard,  97  Mass.  195,  197. 

Sect.  8.  Prior  to  the  Revised  Statutes  of  1836  dower  could  not 
be  barred  by  a  'pecuniary  provision  as  provided  in  this  section.  See 
Gibson  v.  Gibson,  15  Mass.  106 ;  —  also  cases  cited  under  the  pre- 
ceding section. 

Where  one  covenanted  with  a  third  person  that  he  would,  by  last 
will  or  otherwise,  cause  certain  sums  to  be  paid  and  secured  for  his 
intended  wife  in  lieu  of  her  dower,  and  she  assented  thereto,  and  the 
husband  died,  having  made  no  provision  in  his  lifetime  by  will  or 
otherwise,  but  leaving  sufficient  estate  for  the  purpose  in  the  hands 
of  his  executor,  who  in  fact  offered  to  fulfil  the  covenant  of  the  de- 
ceased husband,  it  was  held  that  a  pecuniary  provision  had  been 
made  within  the  meaning  of  this  section,  and  that  the  dower  of  the 
wife  was  barred.     Vincent  v.  Spooner,  2  Cush.  467,  474. 

An  ante-nuptial  settlement,  though  valid  to  bar  dower  under  this 
or  the  preceding  section,  will  not,  even  though  expressly  so  provided, 
bar  a  widow's  right  at  law  to  her  distributive  share  of  her  husband's 
estate.  Sullings  v.  Richmond,  5  Allen  187.  But  such  an  agreement, 
if  fairly  performed  on  the  part  of  the  husband,  will  be  enforced  in 
equity  as  against  the  wife.     Sullings  v.  Sullings,  9  Allen  234,  237. 
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Sect.  10.  As  to  the  origin  and  history  of  the  jurisdiction  of  pro- 
bate courts  for  the  assignment  of  dower,  see  Sheafe  v.  O'Neil,  9  Mass. 
9,  10.  The  remedy  provided  by  this  section  is  in  addition  to  that  by 
petition  for  partition.     Sears  v.  Sears,  121  Mass.  267,  269. 

It  seems  that  prior  to  St.  1876,  c.  89  (re-enacted  in  the  latter  part 
of  this  section)  no  heir  or  devisee  of  a  deceased  person  could  either 
commence  himself  or  compel  the  widow  to  commence  proceedings 
for  setting  off  her  dower.     See  Ward  v.  Gardner,  112  Mass.  42,  43. 

Sect.  11.  In  the  assignment  of  dower,  commissioners  are  to 
regard  the  rents  and  profits  only  of  the  several  parcels  of  the  estate 
out  of  which  the  dower  is  assigned.  When  they  have  ascertained 
the  annual  income  of  the  whole  estate,  they  ought  to  set  off  to  the 
widow  such  a  part  as  will  yield  her  one  third  part  of  such  income, 
in  parcels  best  calculated  for  the  convenience  of  herself  and  of  the 
heirs.  Leonard  v.  Leonard,  4  Mass.  533.  See  also,  to  the  same 
effect,  Conner  v.  Shepherd,  15  Mass.  164,  167. 

Sect.  13.  With  regard  to  the  meaning  of  this  section,  see  Gibson 
V.  Crehore,  3  Pick.  475,  478.  —  Gibson  v.  Crehore,  5  Pick.  146, 
159,  —  also  Report  of  Commissioners  on  Revision  of  1836,  note  to 
c.  60,  s.  6.  It  would  seem  that  the  effect  of  this  section  is  to  give 
a  widow  a  right  to  recover  from  her  husband's  heirs,  but  not  from 
third  persons,  a  third  of  the  rents  of  her  husband's  real  estate  from 
the  time  of  his  death. 

Sect.  15.  This  section  was  inserted  in  the  Revised  Statutes  of 
1836  in  adoption  of  the  law  as  stated  in  Scott  v.  Hancock,  13  Mass. 
162,  168. 

^'  Or  is  deprived  of  the  provision  made  for  her  hy  ivill.''^  A  widow 
was  held  to  have  been  so  deprived,  where  her  husband  had  given  her 
in  his  will  all  the  residue  of  his  property  after  the  payment  of  his 
debts,  and  she  had  elected  to  take  such  provision  in  lieu  of  dower, 
but  it  had  afterwards  appeared  that  all  the  property  of  the  deceased 
was  needed  for  the  payment  of  his  debts.  Thompson  v.  McGaw, 
1  Met.  66,  73. 

Sect.  16.  As  to  what  is  waste  by  a  tenant  in  dower,  see  Padel- 
ford  V.  Padelford,  7  Pick.  152. 

Sect.  17.  "  Except  that^  when  such  assignment  cannot  be  made 
without  greatly  injuring  the  residue,  .  .  .  an  undivided  portion  .  .  . 
may  be  set  off"  ^c.  The  method  provided  for  in  P.  S.  c.  178,  s.  56, 
may  also  be  followed  in  the  cases  here  referred  to.  Elliot  v.  Elliot, 
137  Mass.  116, 118. 

Sect.  18.  "  The  court  may  upon  petition.'^  As  this  section  now 
stands,  it ■  would  seem  at  first  sight  as  though  a  new  petition  was 
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required  in  the  cases  provided  for  by  this  section.  This,  however, 
was  evidently  not  the  meaning  of  the  St.  1881,  c.  112,  s.  2,  on  which 
this  section  is  based.  In  the  Report  of  the  Commissioners  on  the 
Revision  of  1882  the  words  "  upon  petition  "  were  not  inserted,  and 
the  effect  of  the  section  was  thus  made  the  same  as  that  of  the 
earlier  statute.  It  appears,  however,  from  the  Journal  of  the  Joint 
Special  Committee  of  the  Legislature  on  Revision  of  the  Statutes 
(p.  72)  that  these  words  were  inserted  by  that  committee,  and  the 
question  arises  whether  this  would  be  considered  by  the  court  to 
have  been  an  attempt  by  that  committee  to  change  the  law  or  a  mis- 
taken effort  to  keep  it  unchanged. 


CHAPTER   125. 

OP  THE  DESCENT  OF  REAL  ESTATE. 

As  to  how  far,  in  the  case  of  a  person  residing  out  of  the  state,  the 
law  of  the  country  of  such  person's  domicil  determines,  with  refer- 
ence to  tlie  descent  of  real  property  in  this  state,  such  person's  right 
to  be  deemed  the  legitimate  child,  husband,  or  wife  of  the  deceased, 
see  Ross  v.  Ross,  129  Mass.  243. 

Section  1.  This  section  applies  to  contingent  as  well  as  to  vested 
interests  in  real  estate.  Winslow  v.  Goodwin,  7  Met.  363,  377.  — 
Dalton  V.  Savage,  9  Met.  28,  37. 

It  applies  also  to  the  descent  of  remainders  and  reversions  equally 
as  to  the  descent  of  estates  in  possession.  Cook  v.  Hammond,  4 
Mason  467,  484,  496. 

But  these  rules  of  inheritance  do  not  apply  to  estates  tail,  which 
therefore  do  not  descend  like  other  real  estate,  but  according  to  the 
rules  of  the  common  law,  —  that  is,  to  the  oldest  son,  &c.  Corbin 
V.  Healey,  20  Pick.  514,  516.  —  Baker  v.  Mattocks,  Quincy's  Mass. 
Reports,  69.  —  Wight  v.  Thayer,  1  Gray  284. 

"  Wheti  a  person  dies  seized."  As  to  the  meaning  of  the  word 
"  seized  "  in  this  place,  see  opinion  of  Judge  Story  in  Cook  v.  Ham- 
mond, 4  Mason  467,  488. 

First  clause.  ^^  In  equal  shares  to  his  children."  Prior  to  1790, 
the  real  estate  of  an  intestate  was  not  divided  equally  among  his 
children,  but  the  oldest  son  took  a  double  share.  The  following  is  a 
short  sketch  of  the  changes  in  the  law  on  this  subject :  — 

In  the  "  Body  of  Liberties  "  of  the  Massachusetts  colony,  adopted 
in  1641,  we  find  under  the  head  of  "  Liberties  of  Children  "  the  fol- 
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lowing  provisions  :  "  When  parents  dye  intestate  the  Elder  sonne 
shall  have  a  doble  portion  of  his  whole  estate  reall  and  personall, 
unlesse  the  Generall  Court,  upon  just  cause  alleadged,  shall  judge 
otherwise  ; "  and  "  When  parents  dye  intestate,  having  noe  heires 
males  of  their  bodies,  their  Daughters  shall  inherit  as  copartners, 
unles  the  Generall  Court,  upon  just  reason,  shall  judge  otherwise." 
See  Mass.  Hist.  Coll.,  3d  series,  vol.  8,  p.  191.  —  Colonial  Laws,  1660- 
1672,  p.  51. 

Subsequently  it  was  provided  that,  when  one  died  intestate,  the 
county  court  should  have  power  "  to  divide  and  assign  to  the  chil- 
dren or  other  heirs  their  several  parts  and  portions  out  of  his  estate ; 
provided  the  eldest  shall  have  a  double  portion,  and  where  there  are 
no  sons,  the  daughters  shall  inherit  as  copartners,  unless  the  court, 
upon  just  cause  alleged,  shall  otherwise  determine."  Ancient  Char- 
ters, p.  205.  —  Colonial  Laws,  1660-1672,  p.  201. 

In  1692,  it  was  provided  that  the  real  and  personal  estate  of  an 
intestate  should  be  distributed  by  the  judge  of  probate  "  by  equal  por- 
tions to  and  among  his  children  and  such  as  shall  legally  represent 
them,  if  any  of  them  be  dead,"  "  except  the  eldest  son  then  surviv- 
ing (when  there  is  no  issue  of  the  first  born  or  of  any  other  elder 
son),  who  shall  have  two  shares,  or  a  double  portion  of  the  whole; 
and  where  there  are  no  sons,  the  daughters  shall  inherit  as  copart- 
ners."    Prov.  St.  1692-93,  c.  14,  s.  1.  —  Ancient  Charters,  p.  230. 

In  1788  it  was  further  provided  that  the  issue  of  any  elder  son, 
who  deceased  before  his  father,  should  have  two  shares  in  right  of 
such  son.     St.  1783,  c.  36,  s.  1. 

And  by  St.  1789,  c.  2,  it  was  provided  that  the  real  and  personal 
estate  of  persons  dying  after  January  1,  1790,  should  "  descend  and 
be  distributed  in  equal  shares  to  and  among  his  children  and  such 
as  may  legally  represent  them,  if  any  of  them  be  dead."  This  pro- 
vision has  been  substantially  re-enacted  in  St.  1805,  c.  90,  s.  1. — 
Rev.  St.  c.  61,  s.  1.  —  Gen.  St.  c.  91,  s.  1,  —  and  in  this  statute. 

"  Otherivise  they  shall  take  according  to  the  right  of  representation.^^ 
This  provision  has  been  construed  to  mean  something  different  from 
what  would  ordinarily  be  considered  its  natural  meaning,  —  it  being 
held  that  when  all  the  living  descendants  of  an  intestate  are  not  in 
the  same  degree  of  kindred  to  him,  those  who  are  in  the  nearest 
degree  of  kindred  to  him  will  take  equal  shares,  per  capita,  and  the 
more  remote  descendants  will  take  according  to  their  rights  as  rep- 
resenting deceased  members  of  the  class  which  takes  per  capita. 
Balch  V.  Stone,  149  Mass.  39,  43. 

Second,  thirds  and  fourth  clauses.     These  clauses  take  the  place 
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of  the  second  clause  in  Gen.  St.  c.  91,  s.  1.  Under  the  General 
Statutes  and  earlier  laws,  the  father,  if  living,  inherited  as  sole  heir 
of  his  deceased  child,  and  the  mother  shared  only  with  the  brothers 
and  sisters,  but  the  father  and  mother  are  now  placed  on  an  equality, 
and  both  inherit  from  a  deceased  child  to  the  exclusion  of  the  brothers 
and  sisters  of  such  child.  The  change  in  the  laws  of  inheritance  in 
this  respect  took  effect  October  1,  1876. 

Fifth  clause.  "  And  to  the  issue  of  any  deceased  brother  or  sister.*^ 
Under  the  statutes  prior  to  St.  1876,  c.  220,  the  word  "  children  " 
was  used  instead  of  "  issue,"  and  it  was  held  that  that  word  did  not 
include  grandchildren.     Bigelow  v.  Morong,  103  Mass,  287. 

"  Otherwise  they  shall  take  according  to  the  right  of  representation.^^ 
These  words  have  been  construed  in  the  same  manner  as  the  similar 
provision  in  the  first  clause  of  this  section.  Balch  v.  Stone,  149 
Mass.  89,  48. 

Sixth  clause.  Under  this  clause  it  has  been  held  that  where  the  next 
of  kin  of  a  deceased  intestate  were  a  paternal  grandfather  and  a  ma- 
ternal grandfather  and  grandmother,  one  third  of  the  estate  went  to 
each,  although  the  two  latter  were  husband  and  wife,  and  therefore  to 
some  intents  but  one  person  in  law.    Knapp  v.  Windsor,  6  Gush.  156. 

Seventh  clause.  Upon  the  death  of  an  intestate,  leaving  no  next 
of  kin,  widow,  or  husband,  the  commonwealth  does  not  become  seized 
of  his  estate  until  after  an  inquest  of  office  declaring  and  establish- 
ing the  title  of  the  commonwealth  by  matter  of  record.  Wilbur  v. 
Tobey,  16  Pick.  177,  179. 

The  statutes  prior  to  St.  1876,  c.  220  (which  took  effect  October  1, 
1876),  contained  an  additional  provision  (see  Gen.  St.  c.  91,  s.  1, 
clauses  6  &  7),  relative  to  the  descent  of  the  estate  of  a  child  that 
died  under  age  and  not  having  been  married,  when  such  estate  had 
come  to  such  child  hy  inheritance  from  its  parent.  One  who  took 
by  inheritance  from  a  more  remote  ancestor,  by  right  of  representa- 
tion of  a  deceased  parent,  was  held  not  to  take  by  inheritance  from 
such  parent  within  the  meaning  of  the  statutes  referred  to.  Sedg- 
wick V.  Minot,  6  Allen  171.  So  also  of  a  child  who  took  by  inheri- 
tance from  a  brother  or  sister,  wlio  had  died  under  age  and 
unmarried,  property  which  had  come  by  inheritance  through  that 
brother  or  sister  from  the  deceased  parent  of  both.  Goodrich  v. 
Adams,  188  Mass.  552.  A  child  has  been  held  to  take  by  inheri- 
tance from  its  mother,  within  the  meaning  of  the  statutes  referred 
to,  where  the  estate,  though  given  to  the  mother  and  her  heirs,  was 
directed  to  be  held  by  a  third  person  in  trust  for  her  during  her  life. 
See  Richardson  v.  Stodder,  100  Mass.  528,  530. 
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Sect.  2.  As  to  the  law  relative  to  inheritance  by  kindred  of  the 
half  blood  prior  to  the  Revised  Statutes  of  1836,  see  Sheffield  v. 
Lovering,  12  Mass.  489,  494. 

This  section  applies  to  kindred  of  the  half  blood  in  any  degree. 
Larrabee  v.  Tucker,  116  Mass.  562. 

Sect.  3.  The  first  provision  for  inheritance  by  illegitimate  chil- 
dren was  made  by  St.  1828,  c.  139. 

"  An  illegitimate  ehild  shall  he  heir  of  his  mother  and  of  any 
maternal  a?icestorJ^  But  such  child  cannot  inherit  from  his  mother's 
legitimate  children  nor  from  her  collateral  kindred.  Pratt  v.  At- 
wood,  108  Mass.  40.  —  Haraden  v.  Larrabee,  113  Mass.  430,  432. 

"  A7id  the  lawful  issue  of  an  illegitimate  person  shall  represent  such 
person,^^  S^c.  This  clause  was  first  inserted  in  St.  1851,  c.  211. 
Prior  to  that  statute,  if  an  illegitimate  child  died  before  his  mother, 
his  children  did  not  inherit  her  estate.  Curtis  v.  Hewins,  11  Met. 
294. 

Sect.  4.  Prior  to  the  Revised  Statutes  of  1836,  the  mother  of  an 
illegitimate  child  did  not  inherit  his  estate.  Cooley  v.  Dewey,  4 
Pick.  93. 

Sect.  5.  In  the  corresponding  section  of  the  Revised  Statutes  of 
1836  (Rev.  St.  c.  61,  s.  4)  this  exception  was  added,  — "  except  that 
he  shall  not  be  allowed  to  claim,  as  representing  either  of  his  parents, 
any  part  of  the  estate  of  any  of  his  kindred,  either  lineal  or  collat- 
eral."    This  exception  was  repealed  by  St.  1853,  c.  253. 

It  has  been  held  to  be  the  intent  of  this  section,  not  that  children, 
acknowledged  as  therein  provided,  shall  be  considered  legitimate  for 
purposes  of  descent  only,  but  for  all  purposes,  as  for  instance,  the 
acquiring  of  settlements  as  paupers.  Monson  v.  Palmer,  8  Allen 
551,  555.     See  also  Loring  v.  Thorndike,  5  Allen  257,  263. 


CHAPTER  126. 

GENERAL  PROVISIONS   CONCERNING   REAL   ESTATE. 

Section  1.  Prior  to  St.  1852,  c.  29,  an  alien  could  only  take  an 
estate  defeasible  at  the  suit  of  the  commonwealth,  and  upon  his 
death  the  estate  vested  immediately  in  the  commonwealth.  See 
Slater  v.  Nason,  15  Pick.  345,  349.  —  Wilbur  v.  Tobey,  16  Pick.  177, 
179.  —  Foss  V.  Crisp,  20  Pick.  121.  —Kershaw  v.  Kelsey,  100  Mass. 
574.  — Sheaffe  v.  O'Neil,  1  Mass.  256.  — Fox  v.  Southack,  12  Mass. 
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143.  _  Waugh  V.  Riley,  8  Met.  290,  295.  —  Scanlan  v.  Wright,  13 
Pick.  523,  529.  —  Piper  v.  Richardson,  9  Met.  155,  157. 

The  provisions  of  this  section  apply  to  all  aliens,  whether  resident 
HI  this  state  or  elsewhere.     Lumb  v.  Jenkins,  100  Mass.  527. 

Sect.  2.  It  would  seem  that  it  was  intended  by  this  section  to 
recognize  the  power  to  sell,  assign,  or  devise  all  contingent  interests 
and  estates,  except  where,  in  case  of  the  death,  before  the  happening 
of  the  contingency,  of  the  person  to  whom  the  interest  or  estate  had 
been  originally  limited,  the  descent  of  such  interest  or  estate  to  the 
heirs  of  such  person  would  be  impossible,  simply  because,  by  the 
terms  of  the  grant  or  devise  creating  it,  the  interest  or  estate  was 
to  come  to  the  party  only  in  case  he  should  himself  be  living  at  a 
certain  time.  For  instance,  if  an  estate  is  limited  by  grant  or  devise 
to  A.  and  his  heirs,  in  case  he  shall  be  living  at  the  time  of  the  death 
of  B.,  then,  if  A.  dies  before  that  time,  of  course  the  grant  or  devise 
will  not  take  effect  at  all,  and  nothing  can  descend  to  his  heirs. 
The  statute  apparently  intended  to  except  this  kind  of  contingent 
estates  from  the  general  rule  making  such  estates  alienable.  This 
view  of  the  statute  seems  to  be  in  accord  with  the  decision  in  Win- 
slow  V.  Goodwin,  7  Met.  366,  377,  379,  in  which  it  was  assumed  that 
all  contingent  interests  were  inheritable,  except  those  of  the  peculiar 
kind  above  mentioned.  In  the  later  case  of  Gardner  v.  Hooper, 
3  Gray  398,  403,  however,  it  was  held,  nominally  upon  the  authority 
of  Winslow  V.  Goodwin,  that  even  this  exceptional  kind  of  contingent 
interests  could  be  alienated,  before  the  happening  of  the  contingency, 
by  the  party  to  whom  they  had  been  limited  ;  and  that  if  proceedings 
in  insolvency  were  commenced  against  such  party  prior  to  the  hap- 
pening of  the  contingency,  such  interest  would  pass  to  the  assignee 
in  insolvency.  This  case  of  Gardner  v.  Hooper  has  been  followed  in 
the  later  cases  of  Nash  v.  Nash,  12  Allen  345,  347.  — Dunn  v.  Sar- 
gent, 101  Mass.  336,  338.  —  Belcher  v.  Burnett,  126  Mass.  230.  — 
Putnam  v.  Story,  132  Mass.  205,  209,  211.  —  and  Whipple  v.  Fair- 
child,  139  Mass.  262,  265.  It  is  to  be  noted,  however,  of  the  case  of 
Gardner  v.  Hooper,  that  the  earlier  case  of  Winslow  v.  Goodwin,  on 
the  authority  of  which  it  was  decided,  is,  in  fact,  directly  opposed  to 
it,  and  moreover,  it  ignores  the  well  settled  rule  (recognized  in 
Shores  v.  Carley,  8  Allen  425),  that  a  husband  is  not  entitled  to  an 
estate  by  the  curtesy  in  his  wife's  estate  in  remainder,  if  such  estate 
does  not  vest  in  possession  during  the  coverture.  In  Taylor  v. 
Blake,  109  Mass.  513,  516,  a  view  of  the  law  more  in  accordance 
with  that  above  suggested  seems  to  have  been  taken.  In  Putnam 
V.  Story,  above  cited,  it  was  held  that,  where  property  was  given  to 
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A.  for  life  and  at  his  death  to  his  heirs,  a  child  of  A.  might,  during 
the  life  of  A.,  make  a  valid  assignment  of  his  (the  child  s)  interest 
in  such  property,  but  it  was  said  that,  if  A.  had  liad  no  child,  his 
heirs  presumptive,  being  liable  to  be  supplanted  as  such  heirs  by  the 
birth  of  a  child  of  A.,'  would  have  had  no  assignable  interest  in  the 
property.  See  also  4  Kent  Com.  261,  262.  —  2  Washburn  Real 
Prop.  237.  —  Report  of  Commissioners  on  Revision  of  1836,  note  to 
c.  60,  s.  30.  —  Minot  v.  Tappan,  122  Mass.  535,  537.  —  Blanchard  v. 
Brooks,  12  Pick.  47.  — Merriam  v.  Simonds,  121  Mass.  198,  202.— 
Daniels  v.  Eldredge,  125  Mass.  356,  359.  —  Wainwright  v.  Sawyer, 
150  Mass.  168,  170. 

For  provisions  authorizing  the  selling  or  mortgaging,  by  order  of 
the  supreme  or  probate  court,  of  estates  incumbered  by  contingent 
remainders,  executory  devises,  or  powers  of  appointment,  see  P.  S. 
c.  120,  ss.  19-22. 

Sect.  3.  A  sale  by  a  guardian  of  his  ward's  estate  tail  for  the 
payment  of  debts,  although  not  in  terms  provided  for  prior  to  the 
Revised  Statutes  of  1836,  was  valid  under  St.  1791,  c.  60.  Williams 
V.  Hichborn,  4  Mass.  189,  195. 

The  express  exception  of  estates  tail  in  remainder  was  first  made 
in  the  Revised  Statutes,  but  it  has  been  held  that  the  earlier  St. 
1791,  c.  60,  did  not  extend  to  them.  Holland  v.  Cruft,  3  Gray  162, 
182, 185. 

Sect.  4.  The  intention  of  this  section  was  to  abolish  the  rule  in 
Shelley's  Case  (1  Coke's  Rep.  94).  According  to  that  rule,  which 
was  formerly  in  force  in  Massachusetts,  a  conveyance  or  devise  of 
an  estate  to  one  for  life,  with  remainder  to  his  heirs,  was  held  to  vest 
the  fee  in  the  first  taker,  the  word  "heirs"  being  construed  as  a 
word  of  limitation  and  not  of  purchase.  The  first  statute  on  this 
subject  was  St.  1791,  c.  60,  s.  3,  which  provided  that  such  a  devise 
should  vest  an  estate  for  life  only  in  the  first  taker  and  a  remainder 
in  fee  in  his  heirs.  See  Bowers  v.  Porter,  4  Pick.  198,  206.  —  Steel 
V.  Cook,  1  Met.  281.  — Richardson  v.  Wheatland,  7  Met.  169,  172. 
This  section,  following  Rev.  St.  c.  59,  s.  9,  applies  to  deeds  as  well  as 
to  devises.  See  Report  of  Commissioners  on  Revision  of  1836,  note 
to  c.  59,  s.  9. 

A  devise  to  a  daughter  of  "  the  improvement  of  "  a  farm,  "  the 
said  premises  to  be  equally  divided  between  all  her  legal  heirs  at  her 
decease,"  has  been  held  to  come  within  this  section.  Bowers  v. 
Porter,  4  Pick.  198,  202. 

In  a  case  where  a  clause,  which,  if  it  had  stood  alone,  would  have 
brought  the  devise  within  this  section,  followed  a  provision  which 
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clearly  gave  an  estate  tail  to  the  first  taker,  it  was  held  that  this 
section  would  not  apply.     Weld  v.  Williams,  13  Met.  486,  496. 

Where  an  equitable  interest  is  given  to  one  for  life,  and  at  his 
death  the  legal  estate  is  given  to  his  heirs,  this  section  will  apply 
to  prevent  the  first  taker  from  acquiring  an  equitable  fee-simple. 
White  V.  Woodberry,  9  Pick.  136,  138. 

In  a  case  arising  under  a  deed  made  in  1817,  and  therefore  not 
affected  by  our  statutes,  by  which  deed  an  estate  was  given  to  trustees 
to  hold  for  the  life  of  A.  B.,  and  after  her  death  to  convey  to  her 
children,  if  any,  or,  in  default  of  children,  to  her  heirs,  it  was  held 
that  A.  B.  took  an  equitable  estate  for  life,  with  a  contingent  re- 
mainder to  her  children,  if  any,  and  with  a  reversion  to  herself,  in 
case  of  her  death  without  issue,  which  reversion  she  could  dispose  of 
by  will.     Loring  v.  Eliot,  16  Gray  568. 

This  section  was  not  intended  to  prohibit  or  restrain  the  creation 
of  estates  tail  by  language,  which,  as  in  the  case  of  a  devise  to  one, 
and  if  he  dies  without  issue,  then  to  another,  has  according  to  well 
established  rules  been  held  to  create  such  au  estate.  Hay  ward  v. 
Howe,  12  Gray  49,  52.  But  this  statute  does  apply  and  prevent  the 
creation  of  an  estate  tail  when  the  estate  devised  is  expressly  limited 
to  the  first  taker  for  life,  as  where  a  devise  was  made  to  one  "  to 
have  and  to  hold  to  him  for  life  and  to  his  lawful  issue  forever,  if  he 
shall  die  leaving  any  such  issue  ;  but  in  case  he  shall  decease  with- 
out leaving  such  issue,"  then  to  another.  Trumbull  v.  Trumbull, 
149  Mass.  200,  203. 

"  Or  hy  words  to  that  effect^  The  word  "  issue  "  is  to  be  deemed, 
in  contemplation  of  this  section,  a  word  of  the  same  effect  as  "heirs." 
Trumbull  v.  Trumbull,  149  Mass.  200,  203. 

"  And  a  remainder  in  fee-simple  in  his  heirs"  Such  remain- 
der will  be  contingent  until  the  death  of  the  life  tenant,  and  will 
then  vest  in  such  persons  as  may  then  prove  to  be  his  heirs.  Put- 
nam V.  Gleason,  99  Mass.  454.  —  Barton  v.  Bigelow,  4  Gray  353, 
357. 

Sect.  5.  By  the  rule  of  the  common  law  an  estate  in  joint  ten- 
ancy was  created  by  every  conveyance  of  land  to  two  or  more  per- 
sons, except  husband  and  wife,  when  made  without  any  restrictive, 
exclusive,  or  explanatory  words.  4  Com.  Dig.  228.  This  rule  was 
first  changed  in  this  state  by  St.  1785,  c.  62,  s.  4,  substantially  re- 
enacted  in  Rev.  St.  e.  59,  s.  10,  and  in  this  section.  St.  1785,  c.  62, 
s.  4,  in  terms  applied  to  all  gifts,  grants,  &c.,  "  which  have  been  or 
shall  be  made,"  and  such  retrospective  effect  of  the  law  was  held  not 
to  be  unconstitutional,  since  its  operation,  in  changing  joint  ten- 
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ancics  into  tenancies  in  common,  made  the  estates  affected  more 
valuable.     Miller  v.  Miller,  16  Mass.  59,  61. 

Sect.  G.  "  Shall  not  apply  to  mortgages^  When  a  mortgage  is 
given  to  two  or  more,  the  nature  of  the  estate  granted  depends  in 
each  case  upon  the  character  of  the  mortgage.  If  it  is  given  to 
secure  a  debt  due  to  the  mortgagees  jointly,  it  will  be  construed  as 
giving  an  estate  in  joint  tenancy,  —  if  to  secure  separate  debts, 
obligations,  or  duties,  then  as  creating  a  tenancy  in  common.  Gil- 
son  V.  Gilson,  2  Allen  115,  117.  —  Burnett  v.  Pratt,  22  Pick.  556.  — 
Blake  v.  Sanborn,  8  Gray  154. — Appleton  v.  Boyd,  7  Mass.  131, 
134.  The  same  rule  applies  to  assignments  of  mortgages.  Web- 
ster V.  Vande venter,  6  Gray  428,  429.  But  even  when  a  joint 
debt  is  secured,  it  has  been  held  that,  after  foreclosure,  the  mort- 
gagees, though  joint  tenants  before,  then  become  tenants  in  common 
of  the  mortgaged  premises.  Goodwin  v.  Richardson,  11  Mass.  469. 
—  Burnett  v.  Pratt,  22  Pick.  556,  558. 

"  Nor  to  devises  or  conveyances  made  in  trusts  These,  if  made  to 
two  or  more,  will  create  estates  in  joint  tenancy,  even  though  the 
devise  or  grant  is  simply  to  the  trustees  and  their  heirs.  Webster 
V.  Yandeventer,  6  Gray  428,  429. 

"  Or  to  husband  and  wife."  A  devise  or  conveyance  to  husband 
and  ivife  creates,  not  strictly  a  joint  tenancy,  but  "  one  indivisible 
estate  in  them  both  and  the  survivor  of  them."  Wales  v.  Coffin,  13 
Allen  213,  215.  —  Shaw  v.  Hearsey,  5  Mass.  521.  —  Fox  v.  Fletcher, 
8  Mass.  274.  —  Pierce  v.  Chace,  108  Mass.  254,  258. 

But  where  a  resulting  trust  in  land  conveyed  to  a  husband  was 
declared  in  favor  of  his  wife  on  the  ground  that  she  had  paid  half  of 
the  purchase  money,  it  was  held  that  the  trust  should  be  declared 
for  an  undivided  and  severable  half  of  the  estate,  and  not  for  such 
an  interest  as  the  wife  would  have  taken  under  a  deed  to  her  and 
her  husband  jointly.     Hayward  v.  Cain,  110  Mass.  273,  278. 

"  Nor  to  a  devise  or  conveyance  in  ivhich  it  manifestly  appears." 
^c.  As  to  what  will  be  sufficient  to  show  such  manifest  intent,  see 
Nash  V.  Cutler,  16  Pick.  491,  497.  —  Stimpson  v.  Batterman,  5  Cush. 
153,  155.  —  Jones  v.  Crane,  16  Gray  308. 

The  fact  that  a  conveyance  to  a  man  and  a  woman  is  made  "  in 
consideration  of  a  marriage  to  be  consummated  between  them,"  is 
not  sufficient  to  show  an  intent  that  they  shall  take  as  joint  tenants. 
Walsh  V.  Young,  110  Mass.  396. 

Sect.  15.  As  to  what  constitutes  an  entry  by  force,  see  notes  to 
chapter  175,  s.  1. 

Sect.  17.     See  P.  S.  c.  203,  ss.  67,  68,  for  provisions  making  it  an 


PUBLIC   STATUTES,  c.  126,  s.  5.  — c.  127,  s.  1.  309 

offence  punishable  witli  fine  and  imprisonment  to  convey  land  with- 
out notice  of  incumbrances  or  attachments. 

Sect.  18.  The  Commissioners  on  the  Revision  of  1881  dropped 
this  section  as  being  "  unintelligible  and  superfluous,"  but  the  com- 
mittee of  the  legislature  restored  it.  Mr.  Samuel  Hoar,  of  Concord, 
on  whose  motion  it  was  restored,  claimed  that  the  section  was  in- 
tended to  apply  to  incumbrances  appearing  on  the  record,  hut  not 
existing  in  fact,  and  this  view  seems  to  have  been  adopted  by  the 
committee,  and  has  apparently  been  adopted  by  the  supreme  court. 
See  Tibbctts  v.  Lceson,  148  Mass.  102,  103.  —  Bradshaw  v.  Crosby, 
151  Mass.  237,  239. 

It  has  been  decided  that  this  section  does  not  have  the  effect  of 
changing  the  rule  of  the  common  law  that  the  covenant  against  in- 
cumbrances does  not  run  with  the  land,  and  is  broken,  if  at  all,  upon 
the  delivery  of  the  deed.  Kramer  v.  Carter,  136  Mass.  501,  507. 
See  also  Tibbetts  v.  Leeson,  148  Mass.  102,  103.  Nor  does  it  change 
the  measure  of  the  damages  recoverable  in  an  action  on  the  cove- 
nant.    Bradshaw  v.  Crosby,  151  Mass.  237,  240. 

It  has  also  been  decided  that  this  section  applies  only  to  incum- 
brances appearing  "  of  record  "  in  the  registry  of  deeds  and  does  not 
apply  to  those  appearing  on  the  records  of  a  court  or  of  a  city  or 
town.     Carter  v.  Peak,  138  Mass.  439. 


TITLE   II. 

OF   WILLS   AND   OF   ADVANCEMENTS. 

CHAPTER   127. 


MAKING    AND     REVOCATION. 

"  The  power  to  dispose  of  property  by  will  is  neither  a  natural 
nor  a  constitutional  right,  but  depends  wholly  upon  statute,  and  may 
be  conferred,  taken  away,  or  limited  and  regulated,  in  whole  or  in 
part,  by  the  legislature."  Gray,  J.,  in  Brettun  v.  Fox,  100  Mass. 
234,  235. 

Section  1.  "  Every  person.''^  As  to  the  power  of  a  married 
woman  to  make  a  will,  see  P.  S.  c.  147,  s.  6. 

"  Of  full  age'''     By  the  common  law  on  this  subject,  which  was 
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ill  force  in  this  state  prior  to  the  Revised  Statutes  of  1836,  a  male 
infant  of  fourteen  years,  or  a  female  infant  of  twelve  years  of  age, 
might  make  a  valid  will  of  personal  property.  See  Deane  v.  Little- 
field,  1  Pick.  239,  243.  —  2  Kent  Com.  242. 

"  And  sound  mind.''''  The  burden  of  proving  a  testator's  sanity  is 
upon  those  offering  the  will,  but,  in  the  absence  of  evidence  to  the 
contrary,  the  legal  presumption  is  in  favor  of  the  sanity  of  the  testa- 
tor. Baxter  v.  Abbott,  7  Gray  71,  83. — Crowninshield  v.  Crownin- 
shicld,  2  Gray  524.  — Nash  v.  Hunt,  116  Mass.  237,  253.  The 
burden  of  proving  that  the  execution  of  a  will  was  procured  by  un- 
due influence  is,  however,  upon  the  party  alleging  that  it  was  so 
procured.     Baldwin  v.  Parker,  99  Mass.  79,  84. 

A  person  under  guardianship  as  a  non  compos  is  not  necessarily 
incapable  of  making  a  valid  will,  but  his  guardianship  is  prima  facie 
evidence  of  his  incapacity.  Crowninshield  v.  Crowninshield,  2  Gray 
624,  531.  — Breed  v.  Pratt,  18  Pick.  115.  — Stone  v.  Damon,  12 
Mass.  488. 

"  Signed  hy  himr  For  a  review  of  the  earlier  statutes  relating  to 
the  execution  of  wills,  see  Chase  v.  Kittredge,  11  Allen  49,  51.  As 
to  the  effect  of  such  earlier  statutes,  see  also  Winslow,  Ex  parte,  14 
Mass.  422.  —  Very  v.  Very,  3  Pick.  374. 

It  is  not  necessary  that  a  will  should  be  read  to  or  by  the  testator, 
it  is  sufficient  if  the  contents  of  the  will  are  known  to  and  approved 
by  the  testator  at  the  time  when  he  executes  it.  Worthington  v. 
Klemm,  144  Mass.  167, 

A  testator  cannot  by  a  duly  executed  will  reserve  to  himself  a 
power  to  declare  testamentary  bequests  by  another  instrument,  to 
be  signed  by  himself,  but  not  attested  in  the  manner  prescribed  in 
this  section.  Thayer  v.  Wellington,  9  Allen  283.  —  Wells  v.  Hawes, 
122  Mass.  97,  99.  But  a  testator  may  refer  to  a  paper  already  exe- 
cuted, whatever  may  be  the  form  of  its  execution,  in  such  a  way  as 
to  incorporate  it  into  his  will.  Newton  v.  Seaman's  Friend  Society, 
130  Mass.  91,  93.  —Thayer  v.  Wellington,  9  Allen  283,  292. 

Although  a  will  is  written  on  several  separate  pieces  of  paper,  it 
will  be  valid  if  the  different  papers  are  obviously  connected  in  their 
provisions,  and  sufficiently  shown  to  have  composed  a  connected 
series,  and  the  same  that  are  shown  to  have  been  attested  by  the 
witnesses.     Ela  v.  Edwards,  16  Gray  91. 

It  is  a  sufficient  signing  by  the  testator,  if  he  makes  a  mark  or 
cross,  and  his  name  is  added  by  one  of  the  attesting  witnesses. 
Nickerson  v.  Buck,  12  Cush.  332.  See  also  Chase  v.  Kittredge,  11 
Allen  49,  59. 
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"  Attested  and  subscribed  in  his  presence."  It  is  sufficient  evidence 
that  the  attestation  was  made  in  the  presence  of  the  testator^  if  the 
facts  show  a  possibility  of  his  seeing  the  witnesses  sign,  unless  this 
is  controlled  by  other  evidence  showing  that  in  fact  he  did  not  see 
them.  Dewey  v.  Dewey,  1  Met.  349.  But  a  will  subscribed  by  wit- 
nesses who  were  in  a  room  connected  with  that  in  which  the  testator 
was  lying,  but  who  were  not  actually  in  his  presence,  view,  or  hear- 
ing, has  been  held  not  to  be  valid.     Boldry  v.  Parris,  2  Cush.  433. 

Where  a  testator  "  has  lost  or  cannot  use  his  sense  of  sight,  if  his 
mind  and  hearing  are  not  affected,  if  he  is  sensible  of  what  is  being 
done,  if  the  witnesses  subscribe  in  the  same  room  or  in  such  close 
proximity  as  to  be  within  the  range  of  vision  of  one  in  his  position 
who  could  see,  and  within  his  hearing,  they  subscribe  in  his  pres- 
ence."    Morton,  C.  J.,  in  Riggs  v.  Riggs,  135  Mass.  238,  241. 

A  will  has  been  held  to  be  invalid,  where  a  witness  subscribed  his 
name  in  the  absence  of  the  testator  and  in  anticipation  of  the  testa- 
tor's signature,  although  he  afterwards  acknowledged  his  signature 
in  the  testator's  presence  ;  and  it  seems  that  the  attesting  witnesses 
must  actually  sign,  and  not  merely  acknowledge  their  signatures,  in 
the  presence  of  the  testator,  and  that  they  must  not  subscribe  their 
names  until  after  the  testator  has  himself  signed  the  will.  Cliase  v. 
Kittredge,  11  Allen  49.     See  also  Boldry  v.  Parris,  2  Cush.  433,  438. 

It  is  not  necessary  to  the  validity  of  a  will  that  the  witnesses 
should  sign  in  the  presence  of  each  other.  Dewey  v.  Dewey,  1  Met. 
349.  —  Hogan  v.  Grosvenor,  10  Met.  54. 

"  B(/  three  or  more  competent  witnesses.''^  It  is  not  necessary  that 
the  witnesses  should  actually  see  the  testator  sign  the  will,  —  it  will 
be  sufficient  if  he  by  words  or  by  acts  makes  known  to  them  that 
the  signature  is  his,  and  any  act  or  declaration,  that  carries  by  im- 
plication an  averment  of  such  fact,  will  be  effectual  for  this  purpose. 
Nickerson  v.  Buck,  12  Cush.  332.  For  instance,  a  declaration  by 
the  testator  that  the  instrument  is  his  will,  Dewey  v.  Dewey,  1  Met. 
349,  352.  See  also  Hall  v.  Hall,  17  Pick.  373.  —  Hogan  v.  Grosve- 
nor, 10  Met.  54.  —  Ela  v.  Edwards,  16  Gray  91. 

A  person  may  be  incompetent  as  a  witness  to  a  will  either  by 
reason  of  crime  or  of  interest,  the  statute  expressly  excepting  attest- 
ing witnesses  to  wills  from  the  general  rule  that  no  person  shall  be 
excluded  from  giving  evidence  for  such  reasons.  P.  S.  c.  169  s.  21. 
See  also  Amory  v.  Fellowes,  5  Mass.  219.  —  Sears  v.  Dillingham,  12 
Mass.  358.— Haven  v.  Hilliard,  23  Pick.  10,  16.  —  Sparhawk  v. 
Sparhawk,  10  Allen  155,  156.  An  incompetent  witness  is  one  who, 
at  the  time  of  attestation,  would  not  be  entitled  to  be  heard  and 
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examined  in  a  court  of  justice  on  the  question  of  the  due  execution 
of  the  will.     Haven  v.  HiUiard,  23  Pick.  10,  18. 

One  to  whom  a  beneficial  devise  or  legacy  is  given  in  a  will  is  not 
however,  by  reason  thereof,  incompetent  as  a  witness  thereto,  such 
devise  or  legacy  being  made  void  by  statute.  But  the  statute  does 
not  make  such  devise  or  legacy  void  when  there  are,  beside  such  wit- 
ness, three  other  competent  witnesses  to  the  will.  See  section  3  of 
this  chapter. 

A  mere  charge  on  the  lands  of  the  testator  for  the  payment  of  his 
debts  will  not  prevent  his  creditors  from  being  competent  witnesses 
to  his  will.     See  section  2  of  this  chapter. 

"  An  interest  to  disqualify  a  witness  must  be  a  present  vested 
interest,  and  not  uncertain  and  contingent."  It  must  also  be  "  pecu- 
niary, or  such  as  directly  or  indirectly  affects  property."  Wilde, 
J.,  in  Hawes  v.  Humphrey,  9  Pick.  350,  357. 

A  member  of  a  corporation,  to  which  property  is  given  by  will  in 
trust  for  charitable  purposes,  is  a  competent  witness  to  such  will. 
Loring  v.  Park,  7  Gray  42. 

An  heir  at  law  of  a  testator  is  a  competent  witness  to  a  will  which 
disinherits  him.     Sparhawk  v.  Sparhawk,  10  Allen  155. 

A  person  named  as  an  executor  in  a  will  is  not  thereby  rendered  in- 
competent as  a  witness  thereto.     Wyman  v.  Symmes,  10  Allen  153. 

A  wife  is  not  a  competent  witness  to  her  husband's  will.  Pease 
V.  Allis,  110  Mass.  157. 

Prior  to  St.  1878,  c.  122  (re-enacted  in  section  3  of  this  chapter), 
a  wife  was  not  a  competent  witness  to  a  will  which  contained  a  de- 
vise to  her  husband.     Sullivan  v.  Sullivan,  106  Mass.  474. 

A  subscribing  witness  to  a  will,  though  not  an  expert  in  matters 
of  sanity,  may  testify  as  to  the  opinion  which  he  formed,  at  the  time 
of  the  execution  of  the  will,  regarding  the  sanity  and  capacity  of  the 
testator.     Williams  v.  Spencer,  150  Mass.  346,  347. 

"  Excepting  an  estate  tail.''     See  Hall  v.  Priest,  6  Gray  18,  24. 

Contingent  as  well  as  vested  interests  may  be  devised.  Dalton  v. 
Savage,  9  Met.  28,  37. 

Sect.  2.  ^^  If  a  witness  to  a  will  is  competent  at  the  time  of  attes- 
tation, his  subsequent  incompetency ,'  ^c.  With  regard  to  this  clause, 
see  Wyman  v.  Symmes,  10  Allen  153,  155.  —  Hawes  v.  Humphrey, 
9  Pick.  350,  356.  — Sears  v.  Dillingham,  12  Mass.  358,  361. 

Sect.  3.  For  a  history  of  the  origin  of  this  section,  see  opinion  of 
Gray,  J.,  in  Sullivan  v.  Sullivan,  106  Mass.  474,  476. 

As  to  the  effect  of  this  section  upon  a  devise  or  legacy  given  to 
an  attes,ting  witness  in  trust  for  a  third  person,  quaere.    See  Sullivan 
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V.  Sullivan,  106  Mass.  474,  475.  —  Loring  v.  Park,  7  Gray  42.  — 
Paine  v.  Prentiss,  5  Met.  396,  399. 

"  Or  to  the  husband  or  ivife  of  such  a  person^  Prior  to  the  St. 
1878,  c.  122,  by  which  these  words  were  added,  it  was  held  that  the 
statute  did  not  render  void  a  devise  or  bequest  to  the  husband  of  an 
attesting  witness.     Sullivan  v.  Sullivan,  106  Mass.  474,  475. 

Sect.  5.  The  term  "  will  "  in  this  section  includes  every  kind  of 
testamentary  act,  taking  effect  from  the  mind  of  the  testator,  and 
manifested  by  an  instrument  in  writing.  Bayley  v.  Bailey,  5  Gush. 
245,  261. 

It  includes  nuncupative  wills  as  well  as  those  in  writing.  Slo- 
comb  V.  Slocomb,  13  Allen  38. 

Sect.  6.  As  to  what  a  nuncupative  will  is,  see  In  re  Arthur 
White,  22  Law  Reporter  110. 

Sect.  7.  This  section  was  passed  in  recognition  of  the  law  as  pre- 
viously laid  down  in  Dublin  v.  Chadbourn,  16  Mass.  433. 

A  will  not  proved  in  the  probate  court  is,  it  seems,  not  admissible 
as  evidence  for  any  purpose.  Shumway  v.  Holbrook,  1  Pick.  114, 
116. 

But  a  will  proved  in  a  probate  court  of  another  state,  though  a 
copy  has  not  been  filed  here  according  to  sections  15-17  of  this 
chapter,  may  have  a  certain  effect  here  as  regards  the  personal  prop- 
erty of  the  testator.     Hutchins  v.  State  Bank,  12  Met.  421,  425. 

As  to  the  extent  to  which  the  regularity  of  proceedings  upon  the 
proof  of  a  will  in  the  probate  court  may  be  inquired  into,  see  Marcy 
V.  Marcy,  6  Met.  360.  Note  that,  since  that  case  was  decided,  pro- 
bate courts  have  been  made  courts  of  record  by  St.  1862,  c.  68,  s.  3 
(re-enacted  in  P.  S.  c.  156,  s.  1).  See  also  Brown  v.  Wood,  17  Mass. 
68.  —  Peters  v.  Peters,  8  Gush.  529,  543,  544. 

If  a  will  is  proved  before  a  judge  of  probate  who  is  interested  in 
the  estate  of  the  deceased,  the  probate  is,  in  some  cases,  void.  See 
P.  S.  c.  158,  s.  4,  and  notes  to  the  same. 

Prior  to  Rev.  St.  c.  83,  s.  12,  re-enacted  in  P.  S.  c.  156,  s.  4,  it  was 
held  that  if  a  will  was  proved  before  a  probate  court  in  the  wrong 
county,  the  probate  was  void.  Holyoke  v.  Haskins,  5  Pick.  20.  — 
Harvard  College  v.  Gore,  5  Pick.  370. 

A  probate  court  may  itself,  in  a  case  of  fraud  or  mistake,  even 
after  the  expiration  of  the  time  allowed  for  an  appeal,  revoke  a 
decree  allowing  a  will  to  probate.     Waters  v.  Stickney,  12  Allen  1. 

So  also  it  may  make  a  supplementary  decree,  admitting  to  probate, 
as  part  of  a  will  already  allowed,  a  paper  referred  to  in  the  will,  and 
by  law  forming  a  part  of  it,  but  by  mistake  not  presented  to  the 
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court  when  the  will  was  offered  for  probate.  Newton  v.  Seaman's 
Friend  Society,  130  Mass.  91,  97. 

As  to  the  conclusiveness  of  a  decree  of  a  probate  court,  allowing 
the  will  of  a  married  woman,  upon  the  question  of  her  power  to  make 
the  particular  will  so  proved  and  to  dispose  of  the  property  therein 
devised  or  bequeathed,  see  Parker  v.  Parker,  11  Cush.  519,  ^26.  — 
Heath  v.  Withington,  6  Cush.  497,  501. 

Sect.  8.  Under  this  section  a  testator  may,  by  striking  out  a 
clause  of  his  will,  revoke  that  part  of  it  only.  Bigelow  v.  Gillott, 
123  Mass.  102,  105. 

"  Signed,  attested,  and  subscribed  in  the  same  manner  that  is  re- 
quired in  the  ease  of  a  wilV  These  words  were  inserted  in  the 
Revised  Statutes  of  1836  in  adoption  of  prior  decisions  of  the 
supreme  court.  See  Laughton  v.  Atkins,  1  Pick.  535.  —  Reid  v.  Bor- 
land, 14  Mass.  208.  — Brown  v.  Thorndike,  15  Pick.  388. 

The  validity  of  an  instrument  purporting  to  be  a  revocation  only 
should  be  tried  by  a  direct  proceeding  instituted  for  the  purpose  in 
the  probate  court.  Wallis  v.  Wallis,  114  Mass.  510,  512.  —  Laugh- 
ton  V.  Atkins,  1  Pick.  535. 

An  instrument  purporting  to  be  a  will  with  a  clause  of  revocation 
of  former  wills  cannot  be  used  in  the  probate  court  as  a  revocation 
only,  but  must  be  proved  as  an  entire  will.  Stickney  v.  Hammond, 
138  Mass.  116, 120. 

But  where  a  will  has  been  lost  or  destroyed,  and  it  can  be  proved 
that  it  was  duly  executed,  and  that  it  contained  a  clause  revoking  an 
earlier  will,  but  evidence  of  tlie  rest  of  its  contents  cannot  be  ob- 
tained, such  will  is  a  valid  revocation  of  the  earlier  will  ;  and  as,  by 
reason  of  the  imperfect  evidence  of  its  contents,  it  cannot  itself  be 
admitted  to  probate,  it  can  be  made  available  only  by  allowing  it  to 
be  set  up  in  opposition  to  the  probate  of  the  earlier  will.  Wallis  v. 
Wallis,  114  Mass.  510,  512. 

"  But  nothing  contained  in  this  section  shall  prevent  the  revocation 
implied  by  law  from  subsequent  changes  in  the  condition  or  circum- 
stances of  the  testator.''^  Under  this  clause  marriage  and  the  birth  of 
a  child,  in  the  case  of  a  man,  or  marriage  alone,  in  the  case  of  a 
woman,  operate  as  a  revocation  of  a  will.  Swan  v.  Hammond,  138 
Mass.  45,  47.  —  Blodgett  v.  Foster,  141  Mass.  75. 

"  An  entire  revocation  by  implication  of  law  is  limited  to  a  very 
small  number  of  cases.  The  marriage  of  a  feme  sole  is  held  to  be 
a  revocation  of  her  previous  will,  or  at  least  a  suspension,  for  there 
may  be  some  doubt  on  that  point.  In  the  case  of  a  man,  the  rule  is 
now  firmly  established  that  marriage  and  the  birth  of  a  child  shall 
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be  held  to  be  an  entire  revocation.  And  the  posthumous  child  is 
held  to  be  within  the  rule.  But  when  the  facts  on  which  the  revoca- 
tion is  ordinarily  implied,  have  been  contemplated  and  provided  for 
in  the  will,  no  such  presumption  arises,  and  the  will  is  not  revoked." 
Shaw,  C.  J.,  in  Warner  v.  Beach,  4  Gray  162,  163. 

A  will  is  not  revoked  by  the  subsequent  insanity  of  the  testator, 
however  long  continued,  and  though  circumstances  have  arisen 
which  render  it  probable  that,  had  the  testator  continued  sane,  he 
would  have  altered  his  will.     Warner  v.  Beach,  4  Gray  162. 

A  partial  revocation  of  a  will  may  arise  from  an  alienation  of  the 
estate  devised,  Hawes  v.  Humphrey,  9  Pick.  350.  —  Brown  v.  Thorn- 
dike,  15  Pick.  388,  407.  So  also  from  a  material  alteration  in  the 
devisor's  title  or  interest  in  it.     Ballard  v.  Carter,  5  Pick.  112,  116. 

CUSTODY   OF   WILLS    AND    THEIR    PRODUCTION    IN   COURT. 

Sect.  18.  For  cases  arising  under  the  similar  provision  of  St. 
1783,  c.  24,  s.  16,  which  provided  for  a  penalty  of  five  pounds  upon 
an  executor  neglecting  to  offer  a  will  for  probate,  see  Stebbius  v. 
Lathrop,  4  Pick.  33,  42.  —Hill  v.  Davis,  4  Mass.  137,  139. 

ALLOWANCE    OF   FOREIGN  WILLS. 

Sect.  16.  "  If  at  such  hearing  it  appears  .  .  .  that  the  instru- 
ment ought  to  he  allowed.''^  Upon  the  question  of  such  allowance, 
the  only  matters  open  are  whether  the  record  presented  is  duly 
authenticated  ;  whether  the  court,  in  which  the  will  purports  to  have 
been  allowed,  had  jurisdiction  ;  whether  there  is  in  the  county  any 
estate,  real  or  personal,  on  which  the  will  may  operate ;  and  perhaps 
some  other  matters,  such  as  actual  fraud  in  obtaining  the  probate 
of  the  will.  As  to  such  matters,  however,  as  the  capacity  and 
sanity  of  the  testator,  the  due  execution  of  the  will,  the  competency 
of  the  witnesses,  and  the  regularity  of  the  probate  proceedings,  the 
judgment  in  the  other  state  is  conclusive.  Crippen  v.  Dexter,  13 
Gray  330,  333.  —  Parker  v.  Parker,  11  Gush.  519,  523.  — Shannon 
V.  Shannon,  111  Mass.  331,  334.  Quaere,  however,  as  to  a  will  of 
real  estate  made  in  this  state  not  in  accordance  with  our  laws,  but 
proved  in  another  state.  See  Dublin  v.  Chadbourn,  16  Mass.  433, 
441.  See  also  the  last  clause  of  this  section  and  section  5  of  this 
chapter. 

A  will  proved  in  another  state,  although  a  copy  is  not  filed  and 
recorded  here  according  to  the  provisions  of  this  and  the  preceding 
section,  will  nevertheless  cause  the  personal  property  to  vest  in  the 
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executor  appointed  where  the  will  was  proved.  Hutchins  v.  State 
Bank,  12  Met.  421,  425. 

But  the  supreme  court  will  not  enforce  in  equity  a  trust  of  real 
estate  arising  under  a  will  proved  in  a  foreign  country,  but  of  which 
no  copy  has  been  filed  in  the  probate  court  here.  Campbell  v.  Wal- 
lace, 10  Gray  162.  —  Campbell  v.  Sheldon,  13  Pick.  8. 

Sect.  17.  "  After  alloxvmg  a  will  .  .  .  the  ^prolate  court  shall 
grant  letters^^  ^c.  Administration  in  this  state,  upon  the  estate 
situated  here,  may,  however,  be  granted  before  the  will  of  the  de- 
ceased is  proved  in  the  state  of  his  domicil.  Bowdoin  v.  Holland, 
10  Cush.  17,  20. 

RIGHTS   OF   WIDOW. 

Sect.  18.  The  right  of  a  widow,  under  this  section  to  waive  the 
provisions  of  her'  husband's  will,  is  a  personal  right,  and  will  not 
pass  to  her  representatives  in  case  of  her  death,  within  the  six 
months,  without  having  made  any  waiver.  Sherman  v.  Newton, 
6  Gray  307. 

But  where  a  widow  filed  her  waiver,  and  died  before  the  probate 
of  the  will,  it  was  held  that  the  waiver  was  good.  Atherton  v. 
Corliss,  101  Mass.  40. 

It  seems  that  no  waiver  of  the  provisions  of  her  husband's  will  is 
required  to  be  made  by  a  widow  before  she  can  claim  an  estate  of 
homestead  in  his  lands.  See  P.  S.  c.  123,  ss.  1,  7. —  Brettun  v.  Fox, 
100  Mass.  234,  235. 

When  the  widow  is  insane  or  a  minor,  the  waiver  may  be  made  in 
her  behalf  by  her  guardian.  P.  S.  c.  139,  s.  36.  Prior  to  St.  1871, 
c.  97,  it  was  held  that,  if  the  wife  was  insane,  neither  she  nor  her 
guardian  in  her  behalf  could  make  the  waiver.  Pinkerton  v.  Sar- 
gent, 102  Mass.  568,  570. 

See  P.  S.  c.  124,  s.  15,  for  a  provision  that  a  widow  may  claim 
dower  after  the  six  months,  if  she  is  deprived  of  the  provision  in  lieu 
of  dower  made  for  her  by  will. 

Whether  a  widow  has  any  right  to  the  benefit  of  this  section,  when 
her  husband's  domicil  was  in  another  state,  qugere.  See  Shannon  v. 
White,  109  Mass.  146,  148. 

When  a  widow  waives  the  provisions  of  her  husband's  will,  she 
not  only  renounces  all  devises  and  legacies  made  to  her  directly,  but 
also  those  made  to  a  class,  —  as  "  to  the  heirs  of  A.  B.,"  —  in  which 
she  may  be  included.     Upham  v.  Emerson,  119  Mass.  509. 

It  seems  that  a  widow  is  entitled  under  this  section  to  the  share  of 
her  husl^and's  estate  which  would  be  given  to  the  wife  of  an  intestate 
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by  the  statutes  in  force  at  the  time  of  her  husband's  death.  Cochran 
V.  Thorndike,  133  Mass.  4(3.  —  Brigham  v.  Maynard,  9  Gray  81,  82. 

Wliere  the  husband  has  left  no  issue,  if  the  widow,  in  waiving  the 
provisions  of  his  will,  states  that  she  claims  her  dower  in  his  estate, 
she  will  not  be  entitled  to  one  half  of  his  real  estate  for  life  under 
P.  S.  c.  124,  s.  8.     Mathews  v.  Mathews,  141  Mass.  511,  514. 

For  instances  of  the  confusion  which  the  waiver  by  a  widow  of  the 
provisions  of  her  husband's  will  may  work  among  the  other  provi- 
sions of  such  will,  and  as  to  the  course  adopted  by  the  court  in  such 
cases,  see  Sturtevant  v.  Bowker,  11  Met.  291.  —  Plympton  v.  Plymp- 
ton,  6  Allen  178.  —  Firth  v.  Denny,  2  Allen  468.  See  also  P.  S. 
c.  127,  s.  32.  —  Blaney  v.  Blaney,  1  Cush.  107.  —  Lobdell  v.  Hayes, 
12  Gray  236. 

A  widow,  to  whom  a  legacy  has  been  given  in  lieu  of  dower, 
will  be  entitled,  in  case  of  a  deficiency  of  assets,  to  be  paid  in  full, 
in  preference  to  legatees  who  are  mere  volunteers.  Pollard  v. 
Pollard,  1  Allen  490.  —  Borden  v.  Jenks,  140  Mass.  562,  564. 

For  a  case  in  which  a  husband,  by  assigning  property  in  his 
lifetime  to  trustees,  to  pay  the  income  to  himself  for  life,  and 
at  his  death  to  transfer  the  principal  to  certain  charitable  ob- 
jects, diminished  the  share  of  his  estate  that  could  otherwise  be 
claimed  by  his  widow  upon  his  decease,  and  thereby  indirectly 
evaded  the  effect  of  this  statute,  see  Stone  v.  Hackett,  12  Gray  227, 
232. 

The  court  may  in  certain  cases  order  the  ten  thousand  dollars,  to 
which  a  widow  is  entitled  under  this  section,  to  be  paid  to  her  before 
the  final  settlement  of  the  estate.  Atherton  v.  Corliss,  101  Mass. 
40,  47. 

"  The  income  during  her  life  of  the  excess  of  her  share  of  such  es- 
tate above  that  amount."  Such  income  is  to  be  reckoned  from  the  time 
of  her  husband's  death,  and  not  merely  from  the  time  of  the  settlement 
of  his  estate,  and  it  seems  that  the  proper  method  is  for  the  executor 
to  keep  a  separate  account  of  the  income  of  all  the  personal  prop- 
erty, while  in  his  hands,  and  to  pay  to  the  widow  one  full  third 
thereof  (including  the  income  derived  from  the  ten  thousand  dollars 
payable  to  her  absolutely)  and  that  the  principal  of  the  widow's 
third  is  to  be  determined  without  taking  any  such  income  into  ac- 
count. Pollock  V.  Learned,  102  Mass.  49,  53,  54. — Atherton  v. 
Corliss,  101  Mass.  40,  47. 

Sect.  20.  "  A  widow  shall  not  be  entitled  to  her  dower."  Under 
this  provision  a  widow  will  be  barred  from  claiming  dower  in  lands 
aliened  by  her  husband  in  his  lifetime  without  her  release  of  dower. 
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as  well  as  in  lands  held  by  him  at  the  time  of  his  death.  Buflfington 
V.  Fall  River  National  Bank,  113  Mass.  246. 

This  statute  provision  does  not  affect  a  widow's  claim  to  dower  in 
lands  out  of  the  commonwealth.  Staigg  v.  Atkinson,  144  Mass.  564, 
570. 

"  Unless  such  plainly  appears  hy  the  will  to  have  been  the  intention 
of  the  testator J^  As  to  what  is  sufficient  to  show  such  intention,  see 
Reed  v.  Dickerman,  12  Pick.  146.  —  Adams  v.  Adams,  5  Met.  277. 
—  Pratt  V.  Felton,  4  Cush.  174.  —  Barnard  v.  Fall  River  Savings 
Bank,  135  Mass.  326. 

PROVISIONS    FOR    SPECIAL   CASES. 

Sect.  21.  This  section  has  no  application  to  an  estate  in  which 
the  testator  had  only  a  power  of  appointment.  Sewall  v.  Wilmer, 
132  Mass.  131,  133. 

"  For  any  of  his  childreny  This  section  applies  not  only  to  chil- 
dren who  are  living  when  the  will  is  made,  but  to  those  who  are 
horn  afterwards  and  before  the  death  of  the  testator.  Bancroft  v. 
Ives,  3  Gray  367.  Posthumous  children  are  provided  for  by  the  next 
section. 

The  word  "  children  "  in  this  section  applies  only  to  such  as  are 
legitimate.  Kent  v.  Barker,  2  Gray  535.  But  illegitimate  children, 
whose  parents  subsequently  intermarry,  and  who  are  acknowledged  by 
their  fathers,  are  to  be  considered  legitimate  for  the  purposes  of  this 
section.  P.  S.  c.  125,  s.  5.  —  Kent  v.  Barker,  2  Gray  535,  538.  — 
Monson  v.  Palmer,  8  Allen  551,  554.  —  Loring  v.  Thorndike,  5 
Allen  257,  263. 

A  child  which  was  adopted  by  a  testator  under  Gen.  St.  c.  110 
(corresponding  to  P.  S.  c.  148)  after  the  date  of  his  will,  was  held 
not  to  be  entitled  to  claim  under  this  section  a  share  of  the  testator's 
estate,  the  will  having  made  a  special  provision  for  the  child  de- 
scribed by  the  name  which  he  bore  prior  to  his  adoption.  Bowdlear 
V.  Bowdlear,  112  Mass.  184. 

"  Unless  it  appears  that  the  omission  was  intentional.''^  This  may 
be  shown,  not  only  from  the  language  of  the  will,  but  by  parol  evi- 
dence of  the  acts  and  declarations  of  the  testator.  Wilson  v.  Fosket, 
6  Met.  400.  —  Converse  v.  Wales,  4  Allen  512.  The  burden  of  proof 
is  upon  those  who  would  make  the  intention  appear.  Ramsdill  v. 
Wentworth,  106  Mass.  320.  But  this  does  not  necessarily  give  to 
the  party  on  whom  this  burden  rests  the  right  to  open  and  close. 
Hurley  v.  O'Sullivan,  137  Mass.  86. 

So  also  by  evidence  of  his  general  intelligence  and  of  his  relations 
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with  his  children  during  his  lifetime.  Buckley  v.  Gerard,  123 
Mass.  8. 

The  omission  is  not  to  be  deemed  to  have  been  intentional,  where 
it  was  caused  by  a  mistake  as  to  the  leyal  effect  of  the  provisions  of 
the  will,  as  wiiere  a  testator  gave  all  his  property  to  his  wife  "  and 
her  heirs,"  but  was  shown  by  parol  evidence  to  have  understood 
that  the  effect  of  this  would  be  to  give  the  wife  only  a  life  estate, 
and  that  at  her  death  the  property  would  be  equally  divided  among 
his  children.     Ramsdill  v.  Wentworth,  101  Mass.  125. 

For  cases  where,  from  the  tenor  of  the  will,  the  omission  has  been 
presumed  to  have  been  intentional,  see  Wilder  v.  Thayer,  97  Mass. 
439.  —  Prentiss  v.  Prentiss,  11  Allen  47.  —  Wilder  v.  Goss,  14 
Mass.  357.  —  Church  v.  Crocker,  3  Mass.  17.  —  Terry  v.  Foster,  1 
Mass.  146.  —  Wild  v.  Brewer,  2  Mass.  570.  —  Loring  v.  Marsh,  6 
Wallace  337.  — s.  c.  2  Clifford  311,  469,  481.  (In  this  case  the  de- 
cision of  Judge  Clifford  contains  a  review  of  all  the  statutes  and 
decisions  upon  this  subject.) 

In  the  case  of  children  born  after  the  making  of  the  will  and 
before  the  death  of  the  testator,  it  would  seem  that  very  positive 
evidence  of  an  intent  to  omit  to  provide  for  them  will  be  required. 
Bancroft  v.  Ives,  3  Gray  367. — Prentiss  v.  Prentiss,  11  Allen  47. 
But  see  Buckley  v.  Gerard,  123  Mass.  8.  —  Peters  v.  Sidcrs,  126 
Mass.  135, 138. 

^^  And  not  occasioned  bi/ accident  or  mistake."  "  The  words  '  acci- 
dent or  mistake '  are  not  to  be  construed  as  meaning  such  mistakes 
or  accidents  as  would  or  might  have  caused  the  testator  to  entertain  a 
different  intention  from  that  which  omission  from  the  will  would 
show,  but  mistake  or  accident  in  the  expression  of  the  will  or  in  its 
transcription,"  and  consequently  it  has  been  held  that  the  fact  that 
the  testator,  at  the  time  when  he  made  his  will,  erroneously  supposed 
that  he  had  previously  provided  for  the  omitted  child  by  a  deed  of 
real  estate,  did  not  show  that  he  acted  under  a  "  mistake  "  within 
the  meaning  of  this  section.  Hurley  v.  O'SuUivan,  137  Mass.  86, 
89. 

For  earlier  statutes  on  the  subject  of  this,  section  see  Prov.  St. 
1700,  c.  4,  s.  2.  —  St.  1783,  c.  24,  s.  8.  As  to  the  construction  of 
these  statutes,  see  Church  v.  Crocker,  3  Mass.  17,  20. 

Sect.  22.  "  ffas  no  provision  made  for  him  by  his  father's  will  or 
othenoise."  A  direct,  specific,  and  intentional  provision  is  here 
referred  to,  not  a  provision  for  a  class,  as  for  instance,  for  the 
testator's  "  surviving  children,"  in  which  the  posthumous  child  is 
unintentionally  included.     Bowen  v.  Hoxie,  137  Mass.  527. 
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Sect.  23.  When  a  devisee  or  legatee,  who  dies  before  the  testa- 
tor, is  not  a  relation  to  him,  or,  being  such  relation,  leaves  no  issue 
who  survive  the  testator,  the  devise  or  legacy  lapses.  Ballard  v. 
Ballard,  18  Pick.  41,  43.  —  Prescott  v.  Prescott,  7  Met.  141.— 
Hooper  v.  Hooper,  9  Cush.  122.  —Fisher  v.  Hill,  7  Mass.  86. 

This  section  applies  as  well  to  devises  and  legacies  made  in  trust 
for  a  child  or  other  relation  as  to  those  made  directly  to  them. 
Paine  v.  Prentiss,  5  Met.  396. 

The  husband  or  wife  of  a  testator  or  testatrix,  or  the  relations  of 
such  husband  or  wife,  are  not,  within  the  meaning  of  this  section, 
relations  of  the  testator  or  testatrix.  Kimball  v.  Story,  108  Mass. 
382,  385.  —  Esty  v.  Clark,  101  Mass.  36. 

The  rule  of  this  section  applies  when  a  devise  is  made  to  a  class 
of  persons,  as  to  the  children  of  A.  B.,  and  one  of  such  children  dies 
before  the  testator.  Moore  v.  Weaver,  16  Gray  305.  —  Stockbridge, 
Petitioner,  145  Mass.  517,  519. 

The  rule  established  in  this  section  was  in  force  as  early  as  St. 
1783,  c.  24,  s.  8. 

Sect.  24.  This  provision  was  originally  made  applicable  to  wills 
made  after  the  last  day  of  April,  1836.  As  to  the  rule  regarding 
earlier  wills,  see  Richardson  v.  Noyes,  2  Mass.  56,  59.  —  Parker  v. 
Parker,  5  Met.  134,  138  ;  —  also  Mass.  Col.  Law  of  1651  in  Ancient 
Charters,  p.  85. 

"  Unless  it  clearly  appears  by  the  will  that  he  intended  to  convey 
a  less  estate.''  Such  intent  need  not  be  declared  in  express  terms, 
but  may  be  gathered  from  the  will  by  a  comparison  of  its  several 
provisions  and  a  clear  deduction  from  them.  Such  inference  must 
be  clear  and  satisfactory  to  the  mind,  and  it  may  be  drawn  from 
particular  provisions  inconsistent  with  an  intent  to  give  a  fee,  or 
from  the  general  import,  scheme,  and  object  of  the  will.  Fay  v.  Fay, 
1  Cush.  93,  102.  See  also  Gleason  v.  Fayerweather,  4  Gray  348, 
350.  — Bacon  v.  Woodward,  12  Gray  376. — Fearing  v.  Swift,  97 
Mass.  413,  415.  —  Willcut  v.  Calnan,  98  Mass.  75.  —  Spooner  v.  Love- 
joy,  108  Mass.  529,  532.— Goddard  v.  Whitney,  140  Mass.  92,  100. 
—  Todd  V.  Sawyer,  147  Mass.  570,  572. 

Sect.  25.  Prior  to  the  Revised  Statutes  of  1836  after-acquired 
lands  could  not  be  devised.  Winchester  v.  Forster,  3  Cush.  369.  — 
Ballard  v.  Carter,  5  Pick.  112. — Brigham  v.  Winchester,  1  Met. 
390.  —  Hays  v.  Jackson,  6  Mass.  149,  156, 

The  new  rule  established  by  the  Revised  Statutes  has  been  held  to 
apply  to  wills  made  prior  to  its  enactment,  provided  the  testator  died 
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subsequently  to  that  time.  Gushing  v.  Aylwin,  12  Met.  169,  174. — 
Pray  v.  Waterston,  12  Met.  262,  264. 

An  indirect  result  of  the  above  change  in  the  law  is  that  residuary 
devises  are  no  longer  to  be  considered  specific.  Blaney  v.  Blaney, 
1  Gush.  107,  116.  Another  result  is  that  lapsed  devises  now  pass 
to  the  residuary  devisee.     Prescott  v.  Prescott,  7  Met.  141, 146. 

"  If  such  manifestly  and  clearly  appears  hy  the  will  to  have  been 
the  testator's  interition.''^  It  has  been  held  that  this  proviso  is  satis- 
fied when  "  it  appears  by  the  whole  scheme  and  tenor  of  the  will  that 
the  testator  intended  to  make  a  full  and  entire  disposition  of  his 
whole  property,  real  and  personal."  Winchester  v.  Forster,  3  Gush. 
366,  371.  And  it  seems  to  be  laid  down  as  a  general  rule  that, 
when  a  will  purports  to  dispose  of  the  testator's  whole  estate  or 
property,  an  intention  to  dispose  of  after-acquired  property  will  be 
inferred,  unless  something  in  the  will  is  opposed  to  such  inference. 
Gushing  v.  Aylwin,  12  Met.  169,  175.  —  Brimmer  v.  Sohier,  1  Gush. 
118,  133.     See  also  Hill  v.  Bacon,  106  Mass.  578,  579. 

As  to  the  application  of  this  section  to  a  devise  of  a  certain  speci- 
fied estate  to  which  the  testator  has  made  additions  of  after-acquired 
lands,  see  Kimball  v.  Ellison,  128  Mass.  41. 

Sect.  26.  Prior  to  the  Revised  Statutes  a  testator  could  not  devise 
lands  of  which  he  was  not  seized  at  the  time  of  his  death.  Smith- 
wick  V.  Jordan,  15  Mass.  115.  —  Ward  v.  Fuller,  15  Pick.  185,  190. 
—  Poor  V.  Robinson,  10  Mass.  131. 

"  The  devisee  shall  have  the  like  remedy^''  S^c.  See  Brown  v. 
Wells,  12  Met.  501,  503. 

CASES    OF    CONTRIBUTION    AMONG    DEVISEES   AND   LEGATEES. 

Sect.  27,  ^''Unless  .  .  .  a  different  apportionment  is  found  neces- 
sary in  order  to  give  effect  to  the  testator  s  intention^''  ^c.  Under 
this  clause  specific  devisees  and  legatees  are  not  to  be  called  on  until 
the  residuary  devises  and  legacies  are  exhausted.  Bowen  v.  Hoxie, 
137  Mass.  527,  530. 

Sect.  28.  A  residuary  devisee  is  not  entitled  to  contribution 
under  the  provisions  of  this  section.  Blaney  v.  Blaney,  1  Gush.  107, 
114.  —  Hays  v.  Jackson,  6  Mass.  149,  155. 

Sect.  29.  In  a  case  where  there  was  no  property,  other  than 
what  was  specifically  devised  or  bequeathed,  which  was  available  for 
the  payment  of  debts,  it  was  held  that  there  was  to  be  no  preference 
of  the  real  over  the  personal  estate,  but  that  both  were  to  bear  the 
burden  in  equal  proportions.  Farnum  v.  Bascom,  122  Mass.  282, 
287. 

21 
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"  By  making  a  specific  devised  A  residuary  devise  is  not  to  be 
considered  as  specific.     Blaney  v.  Blanc}',  1  Cush.  107,  115. 

As  to  what  devises  are  to  be  deemed  to  be  specific,  see  also  Far- 
num  V.  Bascom,  122  Mass.  282,  285,  286,  287.  — Wilcox  v.  Wilcox, 
13  Allen  252,  256.  —  Boardman  v.  Boardman,  4  Allen  179.  —  Briggs 
V.  Hosford,  22  Pick.  288.  — Towle  v.  Swazej,  106  Mass.  100,  106. 

"  Or  if  by  any  other  provisions  in  his  will  he  has  prescribed  or 
required  an  appropriation  of  his  estate,^'  ^c.  As  between  parties 
claiming  specific  devises  or  legacies,  "  the  court  will  consider  the 
situation  of  the  several  beneficiaries,  and  will  accord  a  preference  to 
those  who  are  not  pure  beneficiaries,  but  who,  in  consideration  of  the 
legacy,  are  to  relinquish  or  have  relinquished  some  important  right." 
Accordingly  a  husband  was  held  to  be  entitled  to  a  preference  among 
the  specific  devisees  and  legatees  of  his  deceased  wife.  Farnum  v. 
Bascom,  122  Mass.  282,  288. 

For  a  case  in  which  it  was  held  that  the  testator  had  prescribed  a 
special  appropriation  of  his  estate,  see  Richardson  v.  Hall,  124  Mass. 
228,233.-8.  c.  127  Mass.  64. 

Sect.  32.  A  residuary  devisee  is  not  entitled  to  contribution 
under  this  section,  when  his  estate  is  taken  for  dower.  Blaney  v. 
Blaney,  1  Cush.  107. 

JURISDICTION   OF    QUESTIONS    ARISING    UNDER   WILLS. 

Sect.  34.  As  to  the  effect  of  this  section,  see  Swasey  v.  Jaques, 
144  Mass.  135,  136. 


CHAPTER  128. 

OP    ADVANCEMENTS. 


It  would  seem  that  the  statute  provisions  contained  in  this  chapter 
might  more  properly  be  inserted  under  chapter  135. 

Section  2.     See  Bemis  v.  Stearns,  16  Mass.  200. 

Sect.  3.  An  advancement  cannot  be  proved  by  oral  testimony, 
nor  in  any  ather  way  than  as  provided  in  this  section.  Barton  v. 
Rice,  22  Pick.  508.  —  BuUard  v.  Bullard,  5  Pick.  527.  But  a  testa- 
tor may  by  his  will  direct  that  certain  gifts  shall  be  taken  as  ad- 
vancements, in  which  case  they  become  so  to  all  intents  and  purposes, 
not  by  force  of  the  statute  nor  by  virtue  of  their  original  character, 
but  being  made  so  by  such  will.  Bacon  v.  Gassett,  13  Allen  334, 
337.  __  Cummings  v.  Bramhall,  120  Mass.  553,  560. 
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"  Expressed  in  the  gift  or  grant  to  he  so  made."  Formerly  a  deed 
expressed  to  be  given  "  in  consideration  of  love  and  affection  "  was 
deemed  to  be  given  by  way  of  advancement.  Scott  v.  Scott,  1  Mass. 
527.  —  Whitman  v.  Hapgood,  10  Mass.  437. 

"  Charged  in  ivriting  as  such  hy  the  intestate.''^  As  to  what 
amounts  to  such  a  charge,  see  Bigelow  v.  Poole,  10  Gray  104.  — 
Ashley's  Case,  4  Pick.  21.  —  Bulkeley  v.  Noble,  2  Pick.  337,  340. 

"  Or  acknowledged  in  writing  as  such  hy  the  party  receiving  themP 
In  a  case  arising  prior  to  the  present  laws  relating  to  the  separate 
property  of  married  women,  it  was  held  that  a  husband  might  make 
an  acknowledgment  of  an  advancement  of  personal  property  in  be- 
half of  his  wife,  who  was  insane  and  incapable  of  making  the 
acknowledgment  herself.     Hartwell  v.  Rice,  1  Gray  587,  593, 

A  written  agreement  of  children,  among  themselves,  in  the  life- 
time of  their  father,  never  known  to  or  approved  by  him,  that  sums 
owing  by  some  of  them  shall  be  treated  as  advancements,  is  not  a 
sufficient  acknowledgment  within  the  meaning  of  this  section.  Fitts 
V.  Morse,  103  Mass.  164. 

Sect.  4.  Interest  is  not  chargeable  on  advancements.  Osgood  v. 
Breed,  17  Mass.  356.  —  Cummings  v.  Bramhall,  120  Mass.  559. 

Sect.  6.  This  section  is  in  adoption  of  the  decision  in  Stearns  v. 
Stearns,  1  Pick.  157,  161. 

Sect.  7.  This  section  seems  to  have  been  enacted  in  adoption  of 
the  rule  laid  down  in  Bemis  v.  Stearns,  16  Mass.  200,  203,  and  in 
Stearns  v.  Stearns,  16  Mass.  167, 171.  See  also  Torrey  v.  Pond, 
102  Mass.  355. 


TITLE    III. 


OF   THE    settlement   OF    THE   ESTATES    OF    DECEASED    PERSONS,    OF 
GUARDIANSHIPS,   AND   OF  TRUSTS. 


CHAPTER  129. 

OF  THE  PROBATE  OF  WILLS  AND  THE  APPOINTMENT  OF  EXECUTORS. 

In  certain  cases  there  may  be  a  partial  or  qualified  allowance  of  a 
will.  Osgood  V.  Bliss,  141  Mass.  474,  479.  —  Ogden  v.  Greenleaf , 
143  Mass.  349,  353. 

There  is  no  limitation  to  the  time  within  which  a  will  must  be 
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offered  for  probate.  Haddock  v.  Boston  &  Maine  R.  R.,  146  Mass. 
155,  160. 

See  P.  S.  c.  127,  s.  7  and  notes  thereto. 

Section  1.  It  seems  that,  except  as  provided  in  this  section,  all 
the  three  witnesses  to  a  will  must  be  produced  at  the  probate  there- 
of, if  living  and  subject  to  the  process  of  the  court.  Chase  v.  Lin- 
coln, 3  Mass.  236. 

Sect.  2.  If  the  person  named  as  executor  declines  to  act,  and 
afterwards,  but  before  an  administrator  is  appointed,  withdraws  his 
declination,  the  court  may  proceed  as  if  such  declination  had  never 
been  made.     Shannon  v.  Shannon,  111  Mass.  331,  335. 

Sect.  5.  "  Shall  give  bond.''''  Whether  the  omission  by  an  execu- 
tor to  give  a  bond  according  to  law  will  invalidate  his  appointment 
as  executor  and  all  his  acts  as  such,  quaere.  See  Abercrombie  v. 
Sheldon,  8  Allen  532,  534.  — Baldwin  v.  Standish,  7  Cusli.  207.— 
Picquet,  Appellant,  5  Pick.  65,  69. 

An  appeal  from  the  probate  of  a  will  does  not  make  void  the 
executor's  bond,  but  only  suspends  its  operation  during  the  pendency 
of  the  appeal,  and  upon  the  affirmance  of  the  decree  allowing  the 
will,  its  obligation  revives  and  has  effect  from  the  time  of  the  first 
decree      Dunham  v.  Dunham,  16  Gray  577. 

"  With  sufficient  surety  or  sureties.'^  It  seems  that  it  is  proper  that 
each  and  all  of  the  sureties  should  be  bound  in  the  same  sum  as  the 
principal ;  but  in  a  case  in  which  each  of  two  sureties  was  bound  in 
only  half  of  the  full  penalty  in  the  bond,  it  was  held  that  the  irregu- 
larity was  not  such  as  to  make  the  appointment  of  the  executor  and 
his  acts  as  such  invalid.     Baldwin  v.  Standish,  7  Cush.  207,  208. 

"  Second.  To  administer  according  to  laiv^''  ^c.  As  to  the  extent 
to  which  a  failure  to  duly  administer  a  trust  imposed  by  the  will  on 
the  executor  for  the  investing  and  holding  of  property  may  consti- 
tute a  breach  of  the  executor's  bond,  see  Prior  v.  Talbot,  10  Cush.  1. 

—  Miller  v.  Congdon,  14  Gray  114,  115.  —  Treadwell  v.  Cordis,  5 
Gray  342,  358.  — Dorr  v.  Wainwright,  13  Pick.  328,  332.  — White  v. 
Ditson,  140  Mass.  351,  354.  —  Collins  v.  Collins,  140  Mass.  502,507. 

—  Ricketson  v.  Merrill,  148  Mass.  76,  82. 

"  And  also  the  proceeds  of  any  real  estate  of  the  testator  that  may 
be  sold  or  mortgaged  by  the  executor.^''  Under  the  form  of  bond  re- 
quired by  the  statutes  prior  to  St.  1880,  c.  152,  the  sureties  were  not 
responsible  for  the  proceeds  of  real  estate  sold  by  the  executor  under 
a  power  given  him  in  the  will,  but  not  for  the  purpose  of  paying 
debts  or  legacies.  White  v.  Ditson,  140  Mass.  351,  360.  —  Minot 
V.  Norcross,  143  Mass.  326,  334. 
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Sect.  6.  An  executor  who  gives  bond  under  this  section  is  es- 
topped, in  an  action  brought  against  him,  to  deny  that  he  has  assets 
in  his  hands,  and  he  is  bound  to  pay  the  debts,  legacies,  &c.,  even 
though  he  has  in  fact  no  assets.  Colwell  v.  Alger,  5  Gray  67.  — 
Jones  V.  Richardson,  5  Met.  247,  249.  And  the  penal  sum  named  in 
his  bond  does  not  necessarily  fix  the  limit  of  his  liability.  Jenkins 
V.  Wood,  144  Mass.  238,  243. 

He  is  not  estopped,  however,  in  an  action  brought  against  him  as 
executor,  to  set  up  as  a  defence  that  he  has  been  removed  from  that 
office.     National  Bank  of  Troy  v.  Stanton,  116  Mass.  435,  438. 

An  executor,  who  has  given  bond  under  this  section,  cannot  be 
required  to  pay  debts  upon  which  suits  have  not  been  brought  within 
the  time  limited  by  statute  for  bringing  suit  against  executors. 
Jenkins  v.  Wood,  134  Mass.  115,  117.  — s.  c.  140  Mass.  66.  — Hol- 
den  V.  Fletcher,  6  Gush.  235,  237,  238. 

A  bond  given  under  this  section  cannot,  after  the  expiration  of  a 
year  and  a  half,  the  executor  having  been  excused  from  filing  an  in- 
ventory within  the  three  months,  be  cancelled  or  surrendered  either 
by  the  probate  or  the  supreme  court.     Alger  v.  Golwell,  2  Gray  404. 

After  an  executor  has  given  bond  under  this  Section,  a  license  to 
sell  real  estate  for  the  payment  of  debts  or  legacies  cannot  be 
granted  to  him.     Thayer  v.  Winchester,  133  Mass.  447,  449. 

After  he  has  given  such  bond,  an  executor  does  not  become  per- 
sonally liable  for  the  payment  of  debts  and  legacies  except  through 
an  action  on  his  bond.     Jenkins  v.  Wood,  140  Mass.  (J6,  67. 

The  giving  of  a  bond  under  this  section  by  an  executor  will  not 
have  the  effect  of  rendering  unnecessary  the  appointment  of  an  ad- 
ministrator de  bonis  non  in  case  of  the  death  of  the  executor,  and  an 
action  may  be  maintained  against  such  administrator  to  recover  a 
legacy  which  the  executor  has  failed  to  pay.  Collins  v.  Collins,  140 
Mass.  502,  505. 

Sect.  7.  This  section  adopts  the  rule  laid  down  in  Clarke  v. 
Tufts,  5  Pick.  337,  339.  —  Thompson  v.  Brown,  16  Mass.  172,  179, 
and  Gore  v.  Brazier,  3  Mass.  523,  542.  See  also  Collins  v.  Collins, 
140  Mass.  502,  505. 

"  And  all  estate  not  so  sold  may  he  taken  on  execution^''  ^c.  Whether 
this  refers  to  real  estate  only,  or  to  both  real  and  personal  estate, 
qua?re.     See  Collins  v.  Collins,  140  Mass.  502,  505. 

Sect.  8.  If  an  executor  gives  a  bond  without  sureties,  without 
having  given  the  notice  required  by  this  section,  the  statute  limita- 
tion of  P.  S.  c.  136,  s.  9,  will  not  begin  to  run  from  the  filing  of  such 
bond.     Abercrombie  v.  Sheldon,  8  Allen  532. 
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A  notice  published  in  a  newspaper,  addressed  "  to  the  heirs  at  law, 
next  of  kin,  and  all  other  persons  interested  in  the  estate  of"  the 
testator,  will  be  a  sufficient  notice  under  this  section.  Wells  v. 
Child,  12  Allen  330,  332. 

Although  a  minor  interested  in  the  estate  has  had  no  guardian 
appointed,  a  general  notice  as  above  will  be  sufficient.  Wells  v. 
Child,  12  Allen  330,  332. 


CHAPTER    130. 

OF   THE   APPOINTMENT   OF   ADMINISTRATORS. 
ORDINARY   ADMINISTRATION. 

As  to  the  retroactive  effect  of  letters  of  administration  in  giving 
effect  to  acts  done  by  the  administrator  before  his  appointment,  see 
Hatch  V.  Proctor,  102  Mass.  351,  353.  — Alvord  v.  Marsh,  12  Allen 
603,  604. 

The  regularity  and  sufficiency  of  the  appointment  of  an  adminis- 
trator by  a  probate  court  having  jurisdiction  to  appoint  one  on  the 
estate,  cannot  be  drawn  in  question  in  an  action  brought  by  the 
administrator  against  a  stranger  to  recover  a  debt  due  to  the  intes- 
tate. Emery  v.  Hildreth,  2  Gray  228.  As  to  what  is  necessary  to 
give  the  court  jurisdiction,  see  note  to  chapter  156,  s.  2. 

Section  1.  "  Shall  he  granted  to  one  or  more  of  the  persons  here- 
inafter mentioned.''^  As  to  the  discretionary  power  of  the  judge  of 
probate  to  select  one  or  more  persons  out  of  several  equally  entitled 
under  the  statute,  see  1  Williams  on  Executors,  363,  <fec. 

Third  clause.  "  If  all  said  persons  are  incompetent  or  evidently 
unsuitable  r  This  provision  is  in  accordance  with  the  decision  in 
Stearns  v.  Fiske,  18  Pick.  24,  28. 

As  to  what  will  render  a  person  "  evidently  unsuitable,"  see 
Stearns  v.  Fiske,  18  Pick.  24,  27. 

"  Renounce  the  administration.^''  Such  renunciation  must  be  re- 
corded in  the  probate  court,  in  order  to  be  effectual.  Arnold  v. 
Sabin,  1  Cush.  525,  529. 

'■'■After  having  been  cited,^  ^c.  This  provision  is  in  accordance 
with  the  decision  in  Arnold  v.  Sabin,  1  Cush.  525,  528. 

It  seems  that  the  court  cannot  grant  administration  to  a  stranger 
within  the  thirty  days,  at  least  without  a  prior  adjudication  that  all 
the  next  of  kin  are  incompetent  or  unsuitable.  Cobb  v.  Newcomb, 
19  Pick.  336. 
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It  seems  that  a  public  notice  published  in  a  newspaper,  and  ad- 
dressed to  all  persons  interested,  will  be  a  sufiicient  citation  under 
this  clause.     Arnold  v.  Sabin,  1  Cush.  525,  529. 

"  To  one  or  more  of  the  principal  creditorsy  One  is  a  creditor 
within  the  meaning  of  this  section,  if  he  has  a  cause  of  action  against 
the  deceased  which  survives.     Smith  v.  Sherman,  4  Cush.  408,  412. 

As  to  how  it  may  be  proved  that  the  party  applying  is  in  fact  a 
creditor,  see  Arnold  v.  Sabin,  1  Cush.  525,  531. 

Sect.  2.  "  First.  To  make  ...  a  true  inventory ^^  ^c.  For- 
merly an  administrator  was  not  bound  to  inventory  real  estate. 
Henshaw  v.  Blood,  1  Mass.  35. 

"  Fourth.  To  pay  to  such  persons  as  the  court  may  direct.^''  Where 
the  court  had  ordered  an  administrator  to  pay  a  certain  sum  "  to  B. 
as  administrator  of  C,"  it  was  held  that,  in  an  action  on  the  bond 
for  a  failure  to  make  such  payment,  a  surety  could  not  be  allowed  to 
show  that  B.  was  not  in  fact  the  administrator  of  C.  White  v. 
Weatherbee,  126  Mass.  450,  451.  Nor  can  a  surety  show  that  the 
decree  of  the  probate  court  was  erroneous.  Choate  v.  Jacobs,  136 
Mass.  297,  298. 

As  to  the  authority  of  the  probate  court  to  make  a  decree  of  dis- 
tribution, and  as  to  the  effect  of  such  decree,  see  notes  to  P.  S. 
c.  135,  s.  3. 

Sect.  3,  This  section  does  not  prevent  the  appointment  of  an 
administrator  de  bonis  non  after  the  expiration  of  twenty  years. 
Bancroft  v.  Andrews,  6  Cush,  493,  495. 

In  an  early  case  it  was  held  that  an  original  administration 
granted,  contrary  to  the  statute,  more  than  twenty  years  after  the 
death  of  the  intestate  was  absolutely  void.  Wales  v.  Willard,  2  Mass. 
120. 

Sect.  4.  "  Then  first  comes  to  the  knowledger  See  Parsons  v. 
Spaulding,  130  Mass.  83. 

ADMINISTRATIOX   WITH    THE   WILL    ANNEXED. 

As  to  the  general  power  of  an  administrator  with  the  will  annexed, 
see  Smith  v.  Fellows,  131  Mass.  20,  21.  —  Blake  v.  Dexter,  12  Cush. 
559,  569.  —  Putnam  v.  Story,  132  Mass.  205,  213.  —  Greenough  v. 
Welles,  10  Cush.  572,  575. 

Sect.  6.     See  note  to  chapter  129,  s.  2. 

ADMINISTRATION   DE    BONIS   NON. 

Sect.  9.  "  To  some  suitable  person.''^  This  gives  the  judge  of  pro- 
bate discretionary  authority  to  grant  letters  of  administration  to  any 
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suitable  person,  and  the  next  of  kin  have  no  right  to  claim  such 
letters  as  in  the  case  of  an  original  grant  of  administration.  Russell 
V.  Hoar,  3  Met.  187,  190. 

As  to  the  cases  in  which  an  administrator  de  bonis  non  may  main- 
tain an  action  against  the  personal  representatives  of  the  original 
executor  or  administrator,  see  Minot  v.  Norcross,  143  Mass.  326, 
334.  _  Sewall  v.  Patch,  132  Mass.  326.  —  Buttrick  v.  King,  7  Met. 
20,  23. 

SPECIAL    ADMINISTRATION. 

Sect.  13.  As  to  the  effect  of  this  section  in  cases  where  the  origi- 
nal probate  of  the  will  was  granted  in  another  state,  and  only  ancil- 
lary probate  has  been  granted  here,  see  Shannon  v.  White,  109  Mass. 
146. 


CHAPTER   131. 

OF    PUBLIC    ADMINISTRATORS. 


Section  12.  This  section  does  not  prevent  the  probate  court  from 
decreeing  a  distribution  of  the  balance  of  an  estate,  in  the  hands  of 
a  public  administrator,  among  the  next  of   kin  of   the  intestate. 


CHAPTER  132. 

GENERAL   PROVISIONS   RELATIVE   TO    EXECUTORS   AND   ADMINISTRATORS. 

"  The  general  rule  is  that  an  executor  can  make  no  contract  which 
shall  bind  the  estate  of  his  testator  by  a  new  promise.  If  he  borrow 
money  for  the  purposes  of  the  estate  and  devote  it  to  the  payment  of 
debts  due,  if  he  contract  for  services  valuable  and  important  to  it, 
which  are  rendered,  he  alone  is  liable  therefor,  and  it  will  be  for  the 
probate  court  to  determine  whether  he  shall  be  allowed  in  his 
accounts  compensation  for  the  liability  he  has  incurred."  Devens, 
J.,  in  Kingman  v.  Soule,  132  Mass.  285,  288. 

"  Courts  of  common  law,  as  well  as  of  equity,  have  long  recognized 
that  assets  of  an  estate,  including  money,  so  long  as  the  fund  can  be 
identified,  in  the  hands  of  an  executor  or  administrator,  are  held  by 
him  in  autre  droit  and  quasi  in  trust."  Holmes,  J.,  in  Marvel  v. 
Babbitt,  143  Mass.  226. 
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NOTICE   OF   APPOINTMENT. 

Section  1.  If  an  executor  gives  a  notice  as  achninistrator,  the 
notice  will  not  for  that  reason  be  void.  Finney  v.  Barnes,  97  Mass, 
401. 

Sect.  2.  If  an  affidavit  is  not  filed  pursuant  to  this  section,  the 
giving-  of  the  notice  may  be  proved  by  other  evidence.  Henry  v. 
Estey,  13  Gray  336.  —  Estes  v.  Wilkes,  16  Gray  363. 

In  some  cases  the  due  notice  will  be  presumed  to  have  been  given. 
See  Aiken  v.  Morse,  104  Mass.  277,  280. 

Sect.  4.  As  to  the  liability  which  an  executor  or  administrator 
will  incur  by  omitting  to  give  due  notice  of  his  appointment,  see 
Forward  v.  Forward,  6  Allen  498. 

INVENTORIES   AND    APPRAISEMENTS. 

Sect.  5.  Formerly  neither  executors  nor  administrators  were  re- 
quired to  inventory  real  estate.     Henshaw  v.  Blood,  1*  Mass.  35. 

REMOVAL    AND    RESIGNATION. 

Sect.  14.  "  Uvidentli/  unsuitahle  thereforP  As  to  what  consti- 
tutes an  "  evident  unsuitableness,"  see  Hussey  v.  Coffin,  1  Allen  354, 
356.  — Thayer  v.  Homer,  11  Met.  104,  110.  — Drake  v.  Green,  10 
Allen  124.  —  Winship  v.  Bass,  12  Mass.  198. 

For  a  case  in  which  an  administrator  was  removed  because,  being 
without  funds,  he  was  unwilling  to  commence  a  doubtful  suit  for  the 
recovery  of  assets,  another  person  being  ready  to  take  his  place  and 
assume  the  risk,  see  Glines  v.  Weeks,  137  Mass.  547,  551. 

Sect.  16.  Independent  of  this  section  an  executor  or  administra- 
tor could  not  resign  his  trust.     Sears  v.  Dillingham,  12  Mass.  358. 

EXECUTORS    IN   THEIR   OWN   WRONG. 

Sect.  17.     "  Whoever  injuriously  intermeddles.''^     See  Perkins  v. 
Ladd,  114  Mass.  420,  421.  —  Haskius  v.  Hawkes,  108  Mass.  379,  381. 
Sect.  18.     See  Root  v.  Geiger,  97  Mass.  178. 


CHAPTER   133. 

OF  THE  COLLECTION  OF  THE  EFFECTS  OF  A  DECEASED  PERSON. 

As  to  the  proper  course  to  be  pursued  when  a  debt  is  due  to  the 
estate  from  the  executor  or  administrator,  see  Tarbell  v.  Jewett,  129 
Mass.  457.  —  Choate  v.  Tarbell,  138  Mass.  371. 
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"  Executors  are  charged  with  no  more,  in  virtue  of  their  office, 
than  the  administration  of  the  assets  of  the  testator.  If,  at  the  time 
of  his  death,  there  is  any  specific  personal  property  in  his  hands, 
belonging  to  others,  which  he  holds  in  trust  or  otherwise,  and  it  can 
be  clearly  traced  and  distinguished  from  the  testator's  own,  such 
property,  whether  it  be  goods,  securities,  stocks,  or  other  things,  is 
not  assets  to  be  applied  in  payment  of  his  debts  or  to  be  distributed 
among  his  heirs,  but  is  to  be  held  by  the  executors  as  the  testator 
himself  held  it.  But  if  the  testator  has  money  or  other  property  in 
his  liands  belonging  to  others,  whether  in  trust  or  otherwise,  and  it 
has  no  ear-mark,  and  is  not  distinguishable  from  the  mass  of  his 
own  property,  the  party  must  come  in  as  a  general  creditor,  and  it 
falls  within  the  description  of  assets  of  the  testator."  See  Attorney- 
General  V.  Brigham,  142  Mass.  248,  250. 

Section  1.  For  cases  relating  to  the  examination  of  executors 
and  administrators  under  this  provision,  see  Boston  v.  Boylston,  4 
Mass.  318,  322.  —  Higbce  v.  Bacon,  7  Pick.  14.  —  s.  c.  8  Pick.  484. 

A  party  to  whom  interrogatories  are  put  under  this  section  cannot 
avoid  the  effect  of  admissions  made  by  him  by  stating  independent 
matter  in  his  answers.     Higbee  v.  Bacon,  8  Pick.  484,  489. 

The  complainant  may  offer  evidence  to  disprove  answers  given  by 
a  party  interrogated  under  this  section.  Higbee  u.  Bacon,  8  Pick. 
484,  489. 

A  bill  in  equity  in  the  supreme  court  cannot  be  maintained  in  the 
cases  provided  for  by  this  section.  Wilson  v.  Leishman,  12  Met. 
316,  320. 

It  seems  that  proceedings  cannot  be  instituted  under  this  section, 
except  where  the  estate  concerned  is  already  under  administration 
in  the  probate  court.     Arnold  v.  Sabin,  4  Cush.  46. 

T'he  probate  court  may  permit  a  party  cited  for  examination  under 
this  section  to  appear  and  be  assisted  by  counsel  in  answering  the 
interrogatories  propounded  to  him.     Martin  v.  Clapp,  99  Mass.  470. 

Sect.  3.  It  seems  that  an  executor  has  full  and  absolute  power 
to  sell  and  transfer  stock  and  other  personal  property  of  his  testator 
without  any  order  of  court  such  as  is  provided  for  in  this  section. 
See  Hutchins  v.  State  Bank,  12  Met.  421,  423.  But  if  an  executor 
uses  the  funds  of  his  testator  to  pay  his  private  debts,  the  party  to 
whom  the  money  is  paid,  if  he  has  notice  of  the  facts,  will  be  liable 
to  refund.     Trull  v.  Trull,  13  Allen  407. 

Sect.  5.  "  A  true  inventory  of  the  real  and  jjersonal  estate  of  the 
deceased.''^  Formerly  an  executor  or  administrator  was  not  required 
to  inventory  real  estate.     See  Henshaw  v.  Blood,  1  Mass.  35. 
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Sect.  6.  This  section  seems  to  have  adopted  the  law  as  laid  down 
in  Fay  v.  Cheney,  14  Pick.  399,  403. 

The  heirs  of  a  mortgagee,  who  dies  before  foreclosure,  have  not 
such  an  interest  in  the  mortgaged  premises  as  entitles  them  to  enter 
for  the  purpose  of  foreclosure  or  to  bring  an  action  for  condition 
broken.  Smith  v.  Dyer,  16  Mass.  18.  —  Haskins  v.  Hawkes,  108 
Mass.  379,  381. 

The  quitclaim  deeds  of  such  heirs,  if  made  before  a  decree  of  distri- 
bution of  the  mortgagee's  estate,  will  not  give  the  grantees  sufficient 
title  to  sustain  a  writ  of  entry  even  against  such  heirs  themselves. 
Taft  V.  Stevens,  3  Gray  504.  But  see  remarks  of  Chapman,  C.  J.,  in 
Lincoln  v.  Emerson,  108  Mass.  87,  90,  91. 

After  entry  to  foreclose,  the  executor  or  administrator  of  a  mort- 
gagee, who  has  died  before  foreclosure,  may  maintain  a  writ  of  entry 
against  a  disseizor  of  the  mortgaged  premises,  or  trespass  against 
the  heir  of  the  mortgagee.  Richardson  v.  Hildreth,  8  Cush.  225.  — 
Palmer  v.  Stevens,  11  Cush.  147,  150. 

Sect.  7.  "  Shall  he  seized  of  the  mortgaged  premises  in  trust  for 
the  perso)is,''  ^c.     See  note  to  next  section. 

Sect.  8.  "  Shall  he  seized  of  such  real  estate  in  trust  for  the  jyer- 
•sows,"  ^c.  This  is  not  a  trust  which  is  executed  by  the  statute  of 
uses.  See  Boylston  v.  Carver,  4  Mass.  598,  609. — Baldwin  v.  Tim- 
mins,  3  Gray  302.  —Johnson  v.  Bartlett,  17  Pick.  477,  484. 

Sect.  9.  Prior  to  St.  1849,  c.  47,  which  this  section  re-enacts,  an 
executor  could  not,  even  before  entry  to  foreclose,  make  a  valid 
assignment  of  a  mortgage  of  real  estate  except  by  license  of  court. 
Ex  parte  Blair,  13  Met.  126.  —  Burt  v.  Bicker,  6  Allen  77,  78.  By 
St.  1851,  c.  288,  however,  all  such  assignments  made  after  the 
Revised  Statutes  of  1836,  and  prior  to  St.  1849,  c.  47,  were  declared 
to  be  valid,  though  made  without  license. 

It  seems  that  this  section  is  applicable  only  to  executors  and  ad- 
ministrators appointed  in  this  state.  Cutter  v.  Davenport,  1  Pick. 
81,  85.  — Hutchins  v.  State  Bank,  12  Met.  421,  424. 

As  to  the  right  of  an  executor  to  make  a  conditional  assignment 
of  a  mortgage,  see  Burt  v.  Ricker,  6  Allen  77. 

"  After  such  right  has  heen  foreclosed,  it  mag  he  sold  in  the  same 
manner  as  real  estate  of  which  the  deceased  died  seized^  If  in  such 
a  case  an  executor  or  administrator  sells  without  license,  his  deed 
will  not  be  void,  but  only  voidahle  by  the  next  of  kin,  legatees,  or 
creditors  of  the  deceased.  Baldwin  v.  Timmins,  3  Gray  302,  304.  — 
Thomas  v.  LeBaron,  10  Met.  403,  407. 

When  an  executor  or  administrator  obtains  a  release  of  the  equity 
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of  redemption  of  a  mortgage  held  by  him.,  a  license  to  sell  the  mort- 
gaged estate  will  be  equally  as  necessary  as  if  the  mortgage  had 
been  foreclosed  by  entry  and  three  years'  possession.  Johnson  v. 
Bartlett,  17  Pick.  477,  486,  487. 


CHAPTER  134. 


OF  SALES  AND  MORTGAGES  OF  REAL  ESTATE  BY  EXECUTORS  AND  ADMIN- 
ISTRATORS. 


See  p.  S.  c.  142,  for  general  provisions  relative  to  sales,  mort- 
gages, releases,  compromises,  &c,,  by  executors,  administrators,  &c. 

Except  as  provided  in  this  chapter,  an  executor  or  administrator 
has,  it  seems,  no  means  of  applying  the  real  estate  of  the  testator  or 
intestate  to  the  payment  of  his  debts.  Thus,  where  land  was  taken 
for  a  railroad  shortly  after  the  death  of  the  owner,  it  was  held  that 
the  damages  for  such  taking  were  to  be  paid  to  the  heirs  and  not  to 
the  administrator,  even  though  the  estate  was  insolvent.  Boynton 
V.  Peterborough  &  Shirley  R.  R.,  4  Cush.  467,  469.  See  also  cases 
cited  in  note  to  chapter  144,  s.  5. 

Section  1.  "  Insufficient  to  'pay  his  dehts^  The  debts,  to  pay 
which  the  real  estate  of  one  deceased  may  be  sold  under  this  section, 
are  only  those  debts  which  can  be  enforced  at  law,  Lamson  v. 
Schutt,  4  Allen  359. 

It  seems  that  a  widow  has  no  right  to  require  her  husband's  ex- 
ecutor or  administrator  to  sell  his  real  estate  in  order  to  pay  off  a 
mortgage  to  which  it  is  subject,  and  thereby  to  increase  her  dower, 
but  the  executor  or  administrator  may,  if  he  so  elects,  properly  do 
this  when  the  mortgage  debt  is  the  personal  debt  of  the  deceased. 
King  V.  King,  100  Mass.  224,  225.  But  he  may  not  do  this  to  the 
detriment  of  the  creditors  of  the  deceased.  Gibson  v.  Crehore, 
5  Pick.  146,  151. 

The  adjudication  of  the  probate  court  as  to  the  existence  of  debts 
is  final  so  far  as  it  affects  any  title  acquired  by  sale  under  license. 
See  P.  S.  c.  142,  s.  20. 

Real  estate  may  be  sold  for  the  payment  of  debts  even  when  the 
personal  estate  is  not  insufficient  for  the  purpose,  if  the  personal 
estate  has  been  specifically  bequeathed,  or  if  the  testator  has  by  his 
will  in  any  way  shown  an  intention  that  the  real  estate  shall  be  first 
resorted,  to  for  the  purpose.     Farnum  v.  Bascom,  122  Mass.  282,  287. 
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—  Lee,  Appellant,  18  Pick.  285,  290.  —  Hewes  v.  Dehon,  3  Gray 
205,  206.  —  Seaver  v.  Lewis,  14  Mass.  83,  85.  See  also  section  8  of 
this  chapter  and  P.  S.  c.  127,  s.  29. 

The  time  within  which  a  license  to  sell  real  estate  for  the  payment 
of  debts  may  legally  be  granted  is  not  limited  to  the  two  years  with- 
in which  actions  may  be  brought  against  the  executor  or  administra- 
tor.    Edmunds  v.  Rockwell,  125  Mass.  363. 

"  And  legacies."  A  residuary  bequest  is  not  a  legacy  within  the 
meaning  of  this  section.     White  v.  Ditson,  140  Mass.  351,  359. 

Sect.  2.  While  St.  1784,  c.  2,  was  in  force  (that  is,  until  the  Re- 
vised Statutes  of  1836),  the  reversion  expectant  after  the  death  of 
the  widow  of  the  deceased  could  only  be  sold  upon  special  applica- 
tion to  the  judge  of  probate.  ,  Bancroft  v.  Andrews,  6  Gush.  493, 496. 
Prior  to  the  St.  1784,  however,  no  such  special  application  was 
necessary.     Leverett  v.  Armstrong,  15  Mass.  26,  28. 

Sect.  3.     See  Hays  v.  Jackson,  6  Mass.  149. 

Real  estate  specifically  devised  will  not  be  sold  for  the  payment  of 
legacies.  Humes  v.  Wood,  8  Pick.  478. — Ellis  v.  Page,  7  Gush. 
161,  166. 

Sect.  5.  "  The  executor  or  administrator  shall  present  to  the  court 
a  petition^  When  there  are  two  or  more  executors  or  administra- 
tors, they  must  all  join  in  the  petition  for  leave  to  sell,  and  the 
license  must  run  to  them  all  jointly.  Hannum  v.  Day,  105  Mass. 
33,  34. 

When  an  administrator  was  licensed  to  sell  so  much  real  estate  as 
would  amount  to  1640,  and  he  sold  the  whole,  which  consisted  of 
several  parcels,  for  -$953.33,  it  was  held  that  the  whole  sale  was  void. 
Litchfield  v.  Gudworth,  15  Pick.  23,  31.  It  seems  that  the  parcel, 
the  title  of  which  was  in  question  in  this  case,  was  sold  for  $850, 
and  the  case  does  not  necessarily  decide  that,  if  a  separate  parcel 
had  been  sold  for  less  than  $640,  such  sale  would  have  been  rendered 
void  by  subsequent  sales  to  an  amount  in  excess  of  that  sum.  The 
effect  of  the  decision  in  this  case  has  however  been  substantially  to 
prevent  parties  from  applying  for  licenses  to  sell  "  so  much,"  &c. 
In  fact,  although  one  of  the  forms  of  petitions  printed  for  use  in  the 
probate  courts  is  for  a  sale  of  "  so  much,"  &c.,  the  present  statute 
does  not  appear  to  contemplate  the  use  of  that  form  of  petition  or 
license.  The  two  printed  forms  heretofore  generally  used  are  indeed 
based  on  the  St.  1783,  c.  32,  and  not  on  either  the  Revised  or  Gen- 
eral Statutes,  and  neither  of  these  forms,  without  alteration,  meets 
the  provisions  of  this  section  as  interpreted  in  Scwall  v.  Raymond, 
cited  below. 
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The  court  is  not  restricted  to  the  granting  of  a  license  to  sell  to 
the  exact  amount,  neither  less  nor  more,  which  the  petitioner  may 
represent  to  be  necessary.     Tenney  v.  Poor,  14  Gray  500,  502. 

When  the  representation  of  the  executor  or  administrator  is  that 
it  is  necessary  to  sell  the  whole  of  the  real  estate,  and  it  is  so  proved 
to  the  satisfaction  of  the  court,  it  need  not  grant  a  license  in  terms 
to  sell  so  much  as  may  be  necessary,  &c.,  but  may  grant  one  for  the 
sale  of  the  whole.     Sewall  v.  Raymond,  7  Met.  454. 

"  If  it  is  necessary  to  sell  only  part,  .  .  .  the  value  .  .  .  may  also 
be  set  forth  and  the  court  may  direct,''^  ^c.  These  provisions  are  not 
imperative  ;  the  executor  or  administrator  is  not  obliged  to  set  forth 
the  value,  &c.,  nor  is  the  court  required  to  direct  what  specific  part 
shall  be  sold,  but  may  order  a  sale  of  so  much,  &c.  Yeomans  v. 
Brown,  8  Met.  51,  57.  — Norton  v.  Norton,  5  Cash.  524,  527. 

Sect.  6.  As  to  the  proper  form  of  petition,  license,  &c.,  under 
this  section,  see  Yerry  v.  McClellan,  6  Gray  535.  —  Tenney  v.  Poor, 
14  Gray  500,  502. 

The  decree  of  the  probate  court  for  the  sale  of  the  ivhole  of  an 
estate,  if  not  appealed  from,  is  conclusive  as  to  the  necessity  for  the 
sale  of  the  whole.  Allen  v.  Trustees  of  Ashley  School  Fund,  102 
Mass.  262,  266. 

Sect.  7.  It  seems  that  the  supreme  court  or  superior  court  has 
discretionary  power  to  grant  or  refuse  a  license,  notwithstanding 
the  certificate  of  the  probate  court.  Allen,  Petitioner,  15  Mass. 
58,  60. 

Sect.  8.  This  section  adopts  the  rule  laid  down  in  Hays  v.  Jack- 
son, 6  Mass.  149.     See  also  Lee,  Appellant,  18  Pick.  285. 

Sect.  9.  As  to  what  is  sufficient  evidence  that  the  notice  required 
by  this  section  has  been  given,  see  Thomas  v.  Le  Baron,  8  Met.  355, 
362. 

"  All  persons  interested.''^  The  wife  of  a  devisee  of  the  real  estate 
referred  to  in  the  petition,  is  not  entitled  to  notice  as  a  person  inter- 
ested. Harrington  v.  Harrington,  13  Gray  513.  Nor  is  a  disseizor 
of  such  real  estate.     Yeomans  v.  Brown,  8  Met.  51,  57. 

It  is  not  necessary  that  guardians  should  be  appointed  for  all 
minors  interested  in  the  estate.     Holmes  v.  Beal,  9  Gush.  223,  226. 

"  Three  weeks  successively^  A  publication  in  three  successive 
weeks  will  be  sufficient,  although  there  is  not  an  interval  of  a  week 
between  either  the  first  and  second,  or  the  second  and  third  publica- 
tions.    Bachelor  v.  Bachelor,  1  Mass.  256. 

Sect.  10.  "  Shall  he  insufficient  therefor^  Such  insufficiency 
must  be  shown  by  the  executor's  or  administrator's  account,  rendered 
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on  oath,  and  allowed  in  the  probate  court.  Studley  v.  Jossclyn,  5 
Allen  118,  120. 

"  That  shall  eventually  be  found  due^^  ^c.  That  is,  by  an  account 
settled  in  the  probate  office.     Studley  v.  Josselyn,  5  Allen  118. 

As  to  the  rights,  as  against  the  widow's  dower,  of  one  who  gives 
bond  under  this  section,  and  subsequently,  in  paying  the  debts,  takes 
an  assignment  of  a  mortgage  which  had  been  given  to  secure  one  of 
such  debts,  and  in  which  the  widow  had  released  her  dower,  see  King 
V.  King,  100  Mass.  221. 

Sect.  11.  "  If  the  facts  set  forth  in  the  petition  are  proved  T  The 
admission  of  the  executor  or  administrator  is  not  sufficient  proof  of 
the  existence  of  a  debt.  Chamberlin  v.  Chamberlin,  4  Allen  184, 
186. 

"  And  no  sufficient  cause  is  shown  to  the  contrary ^  The  fact  that 
an  administrator's  account  is  still  unsettled  is  no  bar  to  his  petition 
for  leave  to  sell  real  estate  for  the  payment  of  debts,  but  it  may  be 
proper  under  such  circumstances  that  the  license  should  not  be 
granted  until  the  account  has  been  settled.  Palmer  v.  Palmer,  13 
Gray  32G,  329. 

It  seems  that  sufficient  cause  to  the  contrary  is  shown  if  funds  are 
furnished  for  the  payment  of  the  debts,  to  pay  which  the  sale  is 
asked  for.     Fay  v.  Taylor,  2  Gray  154,  160. 

It  is  not  the  duty  of  the  court  to  determine  the  validity  of  the 
title  of  the  deceased  to  the  land  for  the  sale  of  which  a  license  is 
asked  for,  nor  should  doubts  as  to  the  validity  of  that  title  prevent 
the  granting  of  the  license,  except  so  far  as  such  doubts  might  affect 
the  expediency  of  making  a  sale  before  they  were  removed.  Walker 
w.  Fuller,  147*  Mass.  489,491. 

"  Which  shall  authorize  him  to  sell  by  public  auction.'"  The  execu- 
tor or  administrator  may  make  a  valid  agreement  to  offer  the  estate 
at  auction,  and  to  sell  it  to  a  particular  individual  for  an  agreed 
price,  provided  no  higher  sum  shall  be  bid.  But  such  an  agreement 
to  sell  at  a  fixed  price,  without  regard  to  the  biddings,  would  be 
fraudulent  and  void.     Hunt  v.  Frost,  4  Cush.  54. 

Sect.  12.  "  Three  weeks  successively.'^  See  note  to  section  9  of 
this  chapter. 

Sect.  13.  If  the  affidavit  provided  for  in  this  section  is  not  filed, 
the  giving  of  the  notice  may  be  proved  aliunde  by  competent  evi- 
dence, but  a  lapse  of  twenty-four  years  has  been  held  not  to  raise  a 
presumption  that  the  notice  had  been  duly  given.  Tliomas  v.  Le 
Baron,  8  Met.  355,  364.  It  is  to  be  noted,  however,  that  this  case 
arose  when  the  periods  limited  by  the  statutes  of  limitation  were 
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longer  than  those  under  the  present  laws.  Compare  St.  1807,  c.  75, 
s.  2,  with  P.  S.  c.  196,  s.  1. 

Sect.  15.  "  Lands  fraudulently  conveyed  hy  the  deceased.''^  See 
Norton  v.  Norton,  5  Cush.  524,  528. 

When  real  estate  of  the  deceased  is  sold  under  this  section,  as 
having  been  conveyed  by  him  in  fraud  of  certain  creditors,  not  those 
creditors  only,  but  all  the  creditors  of  the  deceased,  will  be  entitled 
to  share  in  the  proceeds.     Norton  v.  Norton,  5  Cush.  524,  530. 

In  case  of  a  sale  of  lands  fraudulently  conveyed  by  the  deceased, 
any  surplus  of  the  proceeds,  after  paying  the  debts,  belongs  to  the 
fraudulent  grantee  as  against  the  heirs  or  devisees.  Allen  v.  Trus_ 
tees  of  Ashley  School  Fund,  102  Mass.  262,  267. 

As  to  the  sale  of  an  estate  to  which  the  deceased  had  title  only  as 
disseizor,  his  possession  not  having  continued  for  twenty  years,  see 
Peele  v.  Chever,  8  Allen  89. 

An  action  may  be  brought  under  this  section  before  the  other 
real  estate  of  the  deceased  has  been  sold.  Tenney  v.  Poor,  14  Gray 
500,  503.  As  to  the  form  and  effect  of  the  judgment  in  such  action, 
see  Norton  v.  Norton,  5  Cush.  524,  531. 

An  executor  or  administrator  cannot  maintain  an  action  to  recover 
possession  of  lands  under  this  section,  unless  he  has  first  obtained  a 
valid  license  for  the  sale  of  such  lands.  Hannum  v.  Day,  105  Mass. 
33,34. 

Nor  can  an  executor  or  administrator  maintain,  under  this  section, 
a  bill  in  equity  to  compel  the  specific  performance  of  a  contract  to 
convey  land  to  his  testator  or  intestate,  the  contract  not  having 
been  fully  performed  by  the  deceased  on  his  part  in  his  lifetime. 
Caverly  v.  Simpson,  132  Mass.  462,  464. 


CHAPTER   135. 


OF    ALLOWANCES   TO   WIDOWS   AND    CHILDREN  AND  OF  THE  DISTRIBUTION 
OF    THE    ESTATES    OF    INTESTATES. 

ALLOWANCES    TO   AVIDOWS    AND    CHILDREN. 

Section  2.  Regarding  the  purpose  of  the  allowance  to  a  widow, 
and  the  proper  amount  of  it,  see  Adams  v.  Adams,  10  Met.  170,  171. 
—  Washburn  v.  Hale,  10  Pick.  429,  431.  —  Washburn  v.  Washburn, 
10  Pick.  374.— Allen  v.  Allen,  117  Mass.  27,  28.—  Slack  v.  Slack, 
123  Mass.  443,  445. 

It  seems  that,  except  in  the  case  of  an  allowance  made  by  a  special 
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administrator  under  P.  S.  c.  130,  s.  13,  no  notice  of  an  application 
for  an  allowance  to  a  widow  or  to  minor  children  is  required  to  be 
given  to  parties  interested.     Wright  v.  Wright,  13  Allen  207. 

But  the  fact  that  such  notice  has  not  been  given  will  be  a  reason 
for  permitting  an  appeal  from  the  allowance  to  be  entered  after  the 
thirty  days  limited  by  P.  S.  c.  156,  s.  7.  Wright  v.  Wright,  13  Allen 
207,  210. 

A  widow  who  had  lived  separate  from  her  husband  for  many  years 
before  his  death,  and  who  had  considerable  separate  property  and  no 
children,  has  been  held  not  to  be  entitled  to  an  allowance  under  this 
section.     Hollenbeck  v.  Pixley,  3  Gray  521. 

Under  an  earlier  statute  it  was  held  that,  where  the  widow  had 
been  absent  from  home  with  her  husband  at  the  time  of  his  death, 
and  did  not  return  immediately  afterwards,  she  was  not  entitled  to 
any  allowance.     Pisk  v.  Cushman,  6  Gush.  20,  28. 

The  right  of  a  widow  to  an  allowance  under  this  section  is  per- 
sonal in  its  character,  and  does  not  pass  to  her  representatives  in 
case  of  her  death.  Thus  the  death  of  a  widow,  while  an  appeal 
from  the  decree  making  her  an  allowance  was  pending,  was  held  to 
put  an  end  to  the  claim.  Adams  v.  Adams,  10  Met.  170  So  where 
the  decree  of  the  probate  court  allowed  the  widow  certain  articles  to 
be  selected  by  her,  and  she  died  before  making  the  selection  ; —  but 
it  seems  that  if  she  had  died  after  making  her  selection  and  after 
making  a  demand  for  the  articles  selected,  her  executor  or  adminis- 
trator might  have  maintained  an  action  for  the  same  against  her 
husband's  estate.     Drew  v.  Gordon,  13  Allen  120,  122. 

In  a  case  arising  under  the  earlier  St.  1838,  c.  145,  it  was  said  by 
Thomas,  J.,  that  the  power  to  grant  an  allowance  to  a  widow  "  is 
given  in  all  cases — whether  there  is  a  will  or  not,  whether  the  widow 
waives  the  provisions  of  the  will  or  not,  whether  there  is  a  residuary 
clause  or  not,  —  provided  there  are  personal  assets  from  which  the 
allowance  can  be  made."  Williams  v.  Williams,  5  Gray  24,  25. 
Under  the  still  earlier  St.  1805,  c.  90,  s.  2  it  was  held  that  no  allow- 
ance could  be  made  to  the  widow  of  a  man  who  had  died  testate  and 
solvent.     Currier,  Appellant,  3  Pick.  375. 

The  court  has  power  to  make  a  second  allowance  to  a  widow  at  any 
time  before  the  personal  estate  of  the  deceased  is  exhausted.  Hale 
V.  Hale,  1  Gray  518,  521. 

Assets  of  a  partnership  in  the  hands  of  a  surviving  partner  are 
his  "personal  estate"  within  the  meaning  of  this  section,  and  an 
allowance  to  the  widow  may  be  made  out  of  such  assets,  even  though 
the  partnership  is  insolvent.     Bush  v.  Clark,  127  Mass.  111. 

22 
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Where  the  court  allowed  the  widow  such  articles  as  she  might 
choose  out  of  her  husband's  personal  estate  to  a  certain  amount 
according  to  the  inventory,  such  amount  being  greater  than  the 
appraised  value  of  all  the  personal  estate  then  in  the  hands  of  the 
administrator,  and  the  administrator  afterwards  sold  the  whole  of 
such  personal  estate  without  her  waiving  her  claim  to  her  allowance, 
it  was  held  that  she  was  entitled  to  the  whole  of  the  proceeds  of 
such  sale.     Kingsbury  v.  Wilmarth,  2  Allen  310. 

"  And  also  such  provisions  and  other  articles  as  are  necessary  for 
the  reasonable  sustenance  of  his  family^  and  the  use  of  his  house  and 
the  furniture  therein  for  forty  days  after  his  death.^^  Under  this  pro- 
vision a  widow  may  be  justified  in  spending  in  the  purchase  of  neces- 
saries money  belonging  to  the  estate  of  her  husband  which  is  in  her 
hands  at  the  time  of  his  death.     Fellows  v.  Smith,  130  Mass.  376. 

DISTRIBUTION. 

See  the  statute  provisions  relative  to  advancements  in  chapter  128. 

Sect.  3.  It  is  within  the  power  of  the  court  of  probate  to  or- 
der distribution  within  the  two  years  allowed  for  the  bringing  of 
actions  by  creditors,  but  in  such  case  the  administrator  should  be 
protected  by  bonds  under  P.  S.  c.  136,  s.  20,  if  there  is  reason  to 
fear  that  unsettled  demands  against  the  estate  of  the  deceased  may 
exist.     Atherton  v.  Corliss,  101  Mass.  40,  47. 

As  to  the  conclusiveness  of  a  decree  of  distribution  by  the  probate 
court,  see  Pierce  v.  Prescott,  128  Mass.  140,  142.  —  Muldoon  v. 
Muldoon,  133  Mass.  Ill,  112. 

Until  a  decree  of  distribution  has  been  made,  no  action  for  a  dis- 
tributive share  can  be  maintained  against  tlie  administrator.  Cath- 
away  v.  Bowles,  136  Mass.  54. 

The  decree  of  distribution  should  specify  by  name  the  individuals 
entitled  to  share,  and  should  fix  the  portion  of  each.  Loring  v. 
Steineman,  1  Met.  204,  210. 

A  decree  of  distribution  made  by  the  probate  court  after  such 
notice  as  is  prescribed  by  statute,  or,  if  none  is  prescribed,  then  after 
such  notice  as  the  court  sees  fit  to  order,  is  so  far  conclusive  as  to 
protect  an  administrator  acting  under  it  in  good  faith.  Loring  v. 
Steineman,  1  Met.  204,  207. 

Second  clause.  "  Shall  he  distributed  among  the  persons  who 
would  he  entitled  to  the  real  estate  hy  chapter  one  hundred  and  twenty- 
five,  and  in  the  same  proportions  as  there  prescrihed.^^  The  intention 
of  this  clause  is  to  refer  to  the  chapter  regulating  the  descent  of 
real  estate,  as  that  chapter  may  be  from  time  to  time  amended^  so 
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that  the  descent  of  real  estate  and  the  distribution  may  remain  the 
same,  except  so  far  as  expressly  made  different.  Paikman  v. 
McCarthy,  149  Mass.  502,  604. 

Fifth  clause.  The  sums  to  which  a  widow  is  entitled  under  this 
clause  are  to  be  determined  as  of  the  date  of  the  decree  of  distribu- 
tion. Sullings  V.  Richmond,  13  Allen  277.  —  Atherton  v.  Corliss, 
101  Mass.  40,  48. 

It  is  no  answer  to  a  claim  by  a  widow  in  the  probate  court  for  the 
distributive  share  in  her  husband's  estate  to  which  she  would  be 
entitled  under  this  clause,  that  in  an  ante-nuptial  settlement  with 
him  she  covenanted  not  to  claim  any  portion  of  his  personal  estate 
upon  his  decease.  Sullings  v.  Richmond,  5  Allen  187.  It  seems, 
however,  that  in  equity  a  widow  may  be  compelled  specifically  to 
perform  such  an  agreement.     Sullings  v.  Sullings,  9  Allen  234. 


CHAPTER  136. 

OP   THE   PAYMENT   OF   DEBTS,   LEGACIES,   AND    DISTRIBUTIVE   SHARES. 
PAYMENT    OF    DEBTS. 

As  a  general  rule,  an  executor  or  administrator  is  only  required 
to  pay,  and  only  justified  in  paying,  legal  demands  against  the  estate 
which  he  represents.  But  it  is  to  some  extent  true  that  he  will  be 
allowed  in  his  account  for  the  payment,  made  in  good  faith,  of  any 
claim  which  could  be  supported  by  any  proceeding  either  at  law  or 
in  equity.  Phillips  v.  Frye,  14  Allen  36,  38.  —  Ripley  v.  Sampson, 
10  Pick.  371,  373. 

It  would  seem  that  in  the  payment  of  debts  by  an  executor  or 
administrator,  interest  should  be  paid  to  the  day  of  payment,  and 
that  even  if  the  debt  did  not  bear  interest  before,  interest  should  be 
allowed  after  the  death  of  the  testator  or  intestate.  See  Williams  v. 
American  Bank,  4  Met.  317. 

Section  1.  "  No  executor.''^  This  section  applies  to  an  executor 
who,  being  also  residuary  legatee,  has  given  bond  under  P.  S.  c.  129, 
s.  6,  to  pay  debts  and  legacies,  as  well  as  to  one  who  gives  bond  in 
the  ordinary  form.  National  Bank  of  Troy  v.  Stanton,  116  Mass. 
436,  438. 

"  Unless  such  suit  is  for  the  recovery  of  a  demand  that  would  not  he 
affected  hy  the  iiisolvency  of  the  estate.''^  As  to  the  application  of  this 
exception,  see  National  Bank  of  Troy  v.  Stanton,  116  Mass.  436,  438. 
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A  claim  for  tlie  payment  of  the  funeral  expenses  of  the  deceased 
is  within  this  exception.     Studley  v.  Willis,  134  Mass.  155. 

Sect.  3.  "  He  shall  be  cliischaryed  upon  'proving  such  payments.''^ 
It  seems  that  mere  proof  of  the  fact  of  such  payments  will  not  be 
sufficient,  but  that  the  executor  must  have  filed  an  inventory,  and 
must  have  settled  an  account  in  the  probate  court  showing  that  fact. 
Gushing  v  Field,  9  Met.  180.     See  also  section  5. 

Sect.  4.  "  That  the  remainder  is  irisufficient,'"  ^c.  If  however 
there  is  either  real  or  personal  estate  which  can  be  made  applicable 
to  the  payment  of  debts,  the  executor  will  be  liable  to  an  action  upon 
a  demand  such  as  is  here  referred  to.  Hildreth  v.  Marshall,  7  Gray 
167,  169. 

"  But  the  creditors  of  the  deceased^  who  have  been  previously  paid, 
shall  not  be  liable  to  refund,''  ^c.  This  applies  whether  the  credi- 
tors have  been  paid  in  full,  or  only  in  part.  Colegrove  v.  Robinson, 
11  Met.  238,  240. 

This  proviso  applies  only  to  creditors  who  have  been  paid  after 
the  expiration  of  the  year  from  the  appointment  of  the  executor.  If 
however  an  administrator  within  the  year  pays  a  debt  of  his  intes- 
tate, he  may,  if  the  estate  afterwards  proves  insolvent,  recover  back 
the  excess  of  the  sum  so  paid  over  the  amount  finally  allowed  to  the 
creditor.  Heard  v.  Drake,  4  Gray  514,  516.  —  Richards  v.  Nightin- 
gale, 9  Allen  149.  But  the  action  for  the  recovery  of  the  excess 
cannot  be  brought  until  the  amount  to  be  recovered  has  been  fixed  by 
a  decree  of  distribution  of  the  insolvent  estate.  Flint  v.  Valpey,  130 
Mass.  38."),  387. 

Sect.  5.  "  Such  settlement  will  be  a  sufficient  bar  to  any  action 
brought,''  ^c.  Even  if  the  settlement  is  not  made  until  after  judg- 
ment has  been  obtained  by  the  creditor,  it  will  prevent  any  personal 
liability  of  the  executor  or  administrator  on  such  judgment.  Fuller 
V.  Connelly,  142  Mass.  227,  228. 

Sect.  6.  it  seems  that  an  executor  or  administrator,  who  has  a 
claim  agamst  the  estate  whicli  he  is  administering,  should  first  charge 
his  claim  an  an  item  in  one  of  his  accounts.  Willey  v.  Thompson, 
9  Met.  329,  336. 

If  an  executor  or  administrator  resigns,  he  cannot  afterwards 
bring  an  action  against  the  new  administrator  to  recover  any  debt 
due  him  from  the  estate,  but  his  only  remedy  is  in  the  settlement 
of  his  accounts  in  the  probate  court.  Prentice  v.  Dehon,  10  Allen 
353. 

This  section  does  not  apply  to  claims  which  an  executor  or  admin- 
istrator has  in  his  official  capacity  against  the  estate  of  his  testator 
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or  intestate,  but  only  to  those  which  the  executor  or  administrator 
had  in  his  private  capacity  against  the  deceased  in  his  life-time. 
Dana  v.  Prescott,  1  Mass.  200. 

The  method  provided  in  this  section  for  proving  the  claims  of  an 
executor  or  administrator  must  be  followed  as  well  where  the  estate 
is  insolvent  as  where  it  is  solvent,  —  the  claims,  when  allowed,  being 
added  to  the  list  allowed  by  the  commissioners.  Green  v.  Russell, 
132  Mass.  536,  541.  —  Newell  v.  West,  149  Mass.  520,  528. 

Sect.  7.  As  to  proceedings  on  appeal,  see  Willey  v.  Thompson, 
9  Met.  329,  337. 

Sect.  8.  At  common  law,  upon  the  death  of  one  of  two  joint 
promisors,  the  survivor  alone  was  liable  to  an  action  upon  the  con- 
tract, and  the  executor  or  administrator  of  the  deceased  party  could 
not  be  sued  thereon.  This  rule  was  first  altered  in  this  state  by 
St.  1799,  c.  57,  re-enacted  in  this  section.  Rice,  Appellant,  7  Allen 
112,  114.  —  Burnside  v.  Merrick,  4  Met.  537, 544.  —  Foster  v.  Hooper, 
2  Mass.  572.  But  this  section  does  not  authorize  an  action  to  be 
maintained  against  the  survivor  jointly  with  the  executor  or  admin- 
istrator of  the  deceased  party.  New  Haven  and  Northampton  Co.  v. 
Hayden,  119  Mass.  361,  365.  —  Rice,  Appellant,  7  Allen  112, 115.  — 
Cochrane  v.  Cushing,  124  Mass.  219,  220.  —  Ricker  v.  Gerrish,  124 
Mass.  367,  368. 

Nor  does  it  authorize  an  action  to  be  maintained  on  a  joint  con- 
tract against  the  estate  of  a  deceased  contractor  after  the  surviving 
contractor  has  been  released  from  liability  by  a  judgment  in  his 
favor  in  an  action  brought  on  the  contract  against  him  alone. 
Cowley  V.  Patch,  120  Mass.  137,  139. 

This  section  gives  a  creditor,  in  the  case  of  the  decease  of  one  of 
two  joint  debtors,  such  a  clear  and  adequate  remedy  at  law  against 
the  estate  of  the  deceased  that  he  is  not  (or  at  least  was  not  prior  to 
St.  1877,  c.  178,  8.  1,  re-enacted  in  P.  S.  c.  151,  s.  4)  entitled  to  a 
remedy  by  bill  in  equity.  Curtis  v.  Mansfield,  11  Cush.  152,  154. 
But  if  the  debt  is  one  due  from  partners,  a  bill  in  equity  will  be 
maintainable  for  the  purpose  of  applying  the  real  estate  of  a  deceased 
partner  to  the  payment  of  a  partnership  debt.  Burnside  v.  Merrick, 
4  Met.  537,  544. 

LIMITATIOX   OF    ACTIONS    BY   CREDITORS. 

Sect.  9.  "  The  exhibition  of  a  claim  cut  off  by  this  section  to  the 
executor  or  administrator,  his  acquiescence  therein,  or  even  his 
promise  to  pay,  furnish  no  legal  ground  for  avoiding  the  effect  of  the 
statute."     Parker,  C.  J.,  in  Dawes  v.  Shed,  15  Mass.  6,  10. 
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Tliis  section  applies  to  actions  brought  against  an  executor,  who, 
being  also  residuary  legatee,  has  given  bond  to  pay  all  debts  and 
legacies  of  the  testator.  Jenkins  v.  Wood,  134  Mass.  115,  117.  — 
s.  c.  140  Mass.  66.  —  Holden  v.  Fletcher,  6  Gush.  235,  237,  238. 

This  section  applies  to  an  action  brought  upon  a  judgment  against 
an  executor  or  administrator  as  well  as  to  other  actions.  Jenkins  v. 
Wood,  134  Mass.  115,  117. 

It  seems  that  this  section  has  no  application  to  a  demand  against 
an  executor  or  administrator  for  trust  property  which  was  in  a  shape 
to  be  distinguished  and  identified,  in  the  hands  of  the  testator  or 
intestate  at  the  time  of  his  death.  See  Trecothick  v.  Austin,  4 
Mason  16,  29-32.  But  it  does  apply  when  the  trust  property  has  no 
ear-mark  and  is  not  distinguishable  from  the  mass  of  the  property 
of  the  deceased.  Attorney-General  v.  Brigham,  142  Mass.  248, 
250. 

The  operation  of  this  section  is  not  suspended  by  P.  S.  c.  137, 
ss.  31,  32,  relating  to  insolvent  estates  of  deceased  persons.  Blanch- 
ard  V.  Allen,  116  Mass.  447,  449. 

This  section  applies  to  an  action  brought  by  a  collector  of  taxes  to 
recover  taxes  assessed  upon  the  deceased  in  his  lifetime.  Rich  v. 
Tuckerman,  121  Mass.  222,  223. 

It  is  the  duty  of  an  executor  or  administrator  to  plead  this  statute 
of  limitation  in  bar  of  any  action  brought  against  him  after  the  time 
prescribed.  Lamson  v.  Schutt,  4  Allen  359,  360.  —  Dawes  v.  Shed, 
15  Mass.  6,  8. 

If  the  executor  or  administrator  neglects  to  plead  the  statute,  or 
if,  having  pleaded  it,  he  suffers  himself  to  be  defaulted,  the  sureties 
on  his  bond  will  not  bo  liable  for  the  amount  of  the  judgment  ob- 
tained against  him.  Robinson  v.  Hodge,  117  Mass.  222,  224.  — 
Dawes  v.  Shed,  15  Mass.  6,  9. 

It  seems  that  there  is  no  such  duty  to  plead  the  general  statute  of 
limitations.  Emerson  v.  Thompson,  16  Mass.  429,  431.  —  Foster  v. 
Starkey,  12  Gush.  324,  327. 

No  disability  of  the  creditor,  as  by  infancy,  during  the  two  years, 
will  prevent  his  claim  from  being  barred  under  this  section.  Hall  v. 
Bumstead,  20  Pick.  2,  8. 

As  to  the  effect  of  an  appeal  from  the  probate  of  a  will  to  sus- 
pend the  running  of  the  two  years,  see  Trecothick  v.  Austin,  4  Mason 
16,  25-29. 

This  section  does  not  limit  the  time  within  which  the  administra- 
tor of  a  deceased  defendant  shall  be  cited  in  to  defend  the  action. 
Bank  of  Brighton  v.  Russell,  13  Allen  221. 
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An  action  against  a  defendant  personally  has  been  allowed  to  be 
changed  by  amendment,  after  the  two  years  limited  in  this  section 
have  expired,  to  an  action  against  the  defendant  in  his  capacity  of 
administrator.     Hutchinson  v.  Tucker,  124  Mass.  240. 

So  also  an  action  against  an  administrator  has  been  allowed  to  be 
amended  after  the  two  years  by  striking  out  the  name  of  the  original 
plaintiff  and  substituting  that  of  another  person.  Costelo  v.  Cro- 
well,  134  Mass.  280,  284. 

This  section  "  is  not  directly  applicable  to  claims  due  to  the  ex- 
ecutor or  administrator  himself,  whether  for  debts  originally  held  by 
him  against  his  testator  or  intestate,  or  arising  from  advances. made 
or  expenses  incurred  on  account  of  the  estate  in  the  course  of  admin- 
istration. Such  claims  may  be  charged  against  personal  assets  in 
his  hands  at  any  time  before  the  settlement  of  his  final  account." 
And  the  same  rule  holds  where  the  executor  or  administrator  has 
within  the  two  years  personally  incurred  legal  obligations  for  the 
benefit  of  the  estate  in  his  hands,  although  he  pays  no  money  on 
account  thereof  until  after  the  two  years  have  expired.  Ames  v. 
Jackson,  116  Mass.  508,  510. 

An  executor  or  administrator  may  plead  this  limitation  in  answer 
to  claims  in  set-off  filed  after  the  expiration  of  the  two  years. 
Lowell  V.  Nelson,  11  Allen  101,  102. 

When  an  estate  is  represented  insolvent,  the  presentation  of  the 
claim  of  a  creditor  to  the  commissioners  appointed  to  examine  such 
claims  will  be  a  sufficient  commencement  of  a  suit  to  prevent  the 
claim  from  being  barred  under  this  section.  See  Aiken  v.  Morse, 
104  Mass.  277,  279,  281. 

"  From  the  time  of  his  giving  bond"  ^e.  Where  a  bond  was  given 
and  approved  by  the  judge  of  probate  on  a  day  prior  to  that  on  which 
the  will  was  proved  and  the  letters  testamentary  issued,  on  which 
latter  day  the  bond  was  filed  in  the  probate  office,  it  was  held  that 
such  latter  day  was  the  time  of  giving  bond  within  the  meaning  of 
this  section.     Wells  v.  Child,  12  Allen  330,  333. 

In  computing  the  two  years,  the  day  on  which  the  bond  was  given 
is  to  be  excluded.     Paul  v.  Stone,  112  Mass.  27. 

If  a  bond  without  sureties  is  given  without  the  notice  to  creditors, 
&c.,  required  by  P.  S.  c.  129,  s.  8,  the  two  years'  limitation  provided 
for  by  this  section  will  not  begin  to  run.  Abercrombie  v.  Sheldon, 
8  Allen  532. 

Sect.  10.  See  a  query  as  to  the  constitutionality  of  this  section, 
in  Prentice  v.  Dehon,  10  Allen  353,  355. 

This  section  does  not  apply  to  claims  which  could  not  legally  have 
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been  prosecuted  against  the  executors  or  administrators  within  the 
two  years.     Spelman  v.  Talbot,  123  Mass.  489,  492. 

"  Is  not  chargeable  with  culpable  ■neglect.''^  As  to  what  is  culpable 
neglect  within  the  meaning  of  this  section,  see  Wells  v.  Child,  12 
Allen  333.  — Waltham  Bank  v.  Wright,  8  Allen  121,  — Jenney  v. 
Wilcox,  9  Allen  245.  —  Bradford  v.  Forbes,  9  Allen  365,  367^  — 
Richards  v.  Child,  98  Mass.  284.  —  Sykes  v.  Meacham,  103  Mass. 
285.  —  Morey  v.  American  Loan  k  Trust  Co.,  149  Mass.  253, 

Sect.  11.  This  section  was  enacted  in  adoption  of  the  rule  laid 
down  in  White  v.  Swain,  3  Pick.  365.  See  also,  as  to  the  earlier 
law,  Johnson  v.  Libby,  15  Mass.  140. 

"  When  assets  come  to  the  hands  of  an  executor"  ^c.  The  assets 
here  referred  to  are  new  assets  for  which  the  executor  or  administra- 
tor has  not  been  previously  liable,  not  those  which  merely  come  into 
his  hands  in  a  new  shape,  as  by  the  payment  of  a  note  which  had  been 
inventoried,  or  from  the  sale  of  real  estate  for  the  payment  of  debts. 
Sturtevant  v.  Sturtevant,  4  Allen  122,  124.  —  Chenery  v.  Webster, 

8  Allen  76.  —  Veazie  v.  Marrett,  6  Allen  372.  —  Bradford  v.  Forbes, 

9  Allen  365,  368.  —  Alden  v.  Stebbins,  99  Mass.  616.  — Robinson  v. 
Hodge,  117  Mass.  222,  224. 

Whether  the  discovery,  after  the  expiration  of  the  two  years,  of  a 
bond  for  the  reconveyance  of  real  estate  to  the  deceased,  would 
create  "  new  assets  "  within  the  meaning  of  this  section,  quaere.  See 
Glines  V.  Weeks,  137  Mass.  547,  551. 

Where  an  administrator,  within  the  two  years,  brought  a  suit  to 
recover  money  which  had  been  transferred  by  the  deceased  in  fraud 
of  his  creditors,  no  mention  of  the  claim  having  been  made  in  the 
administrator's  inventory,  it  was  held  that  whatever  might  be  recov- 
ered in  such  suit  after  the  expiration  of  the  two  years  would  be  new 
assets  within  the  meaning  of  this  section.  Welsh  v.  Welsh,  105 
Mass.  229,  231. 

Sect.  13,  When  the  claim  to  be  presented  under  this  section  is 
upon  a  probate  bond  given  to  a  judge  of  probate,  the  claim  should  be 
presented  not  by  the  judge,  but  by  the  party  entitled  to  the  benefit  of 
the  bond.     Hammond  v.  Granger,  128  Mass.  272,  277. 

"  Does  not  accrue  within  tivo  years."  See  Bacon  v.  Poraeroy,  104 
Mass.  577,  584. 

"  Or  may  become."  These  words  were  inserted  by  St.  1879,  c.  71, 
and  it  has  been  held  that  the  section,  before  these  words  were  added, 
did  not  apply  to  cases  where  the  deceased  had  entered  into  a  con- 
tract which  might  possibly  result  in  a  debt  at  a  future  time,  but  upon 
which  there  was  no  existing  debt  at  the  time  of  the  application. 
Ames  v'.  Ames,  128  Mass.  277,  279. 
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The  section  did,  however,  aj^ply  to  cases  when  the  debt  was  paya- 
ble in  the  future,  if  it  was  due  absolutely  and  not  subject  to  any  con- 
tingency. Pratt  V.  Lamson,  128  Mass.  528,  529.  See  also  Hammond 
V.  Granger,  128  Mass.  272,  275. 

"  It  shall  order  the  executor  or  administrator  to  retain  in  his  hands 
sufficient  to  satisfy  the  same^  The  question  whether  there  are  assets 
sufficient  to  satisfy  the  claim  is  not  material,  and  should  not  be  in- 
quiied  into,     Hammond  v.  Granger,  131  Mass,  351,  353. 

This  "looks  to  the  executor's  retaining  assets  already  in  his  hands. 
It  does  not  contemplate  the  court's  ordering  him  to  sell  real  estate 
to  meet  the  liability  when  it  shall  accrue."  Holmes,  J.,  in  Clark  v. 
Holbrook,  146  Mass.  366,  367. 

Sect.  15.  "//  he  has  been  required  to  retain  assets^  Unless  he 
has  been  so  required,  no  action  can  be  maintained  against  him. 
Brooks  V.  Rayner,  127  Mass.  268,  270 
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Sect.  19.  "  The  question  to  whom  and  at  what  time  a  legacy  or 
distributive  portion  under  a  will  is  to  be  paid  by  an  executor,  is  one 
of  wdiich  the  judge  of  probate  has  no  jurisdiction."  Shaw,  C.  J.,  in 
Cowdin  V.  Perry,  11  Pick.  503,  511.  "  Executors  must  see  at  their 
peril  that  they  pay  legacies  to  persons  legally  authorized  to  receive 
them,  and  a  literal  compliance  with  the  directions  of  the  will  is  not 
in  all  cases  sufficient."  Shaw,  C.  J.,  in  Newcomb  v.  Williams,  9 
Met.  525,  535. 

Under  this  section  an  action  of  contract  will  lie  for  a  specific 
legacy.     Colwell  v.  Alger,  5  Gray  67. 

Where  a  legacy  is  made  a  charge  upon  property  which  is  devised 
or  bequeathed  to  a  third  person  other  than  the  executor,  and  there 
is  no  direction  to  the  executor  to  pay  such  legacy,  an  action  for  its 
recovery  will  not  lie  against  the  executor,  but  only  against  those  to 
whom  the  property  charged  with  its  payment  may  come.  Pinkerton 
V.  Sargent,  112  Mass.  110,  114.  —  Henry  v.  Barrett,  6  Allen  500.— 
Adams  v.  Adams,  14  Allen  65.  As  to  the  liability  of  the  executor, 
as  executor,  for  the  payment  of  a  legacy  charged  upon  land  devised 
to  himself,  see  Pinkerton  v.  Sargent,  112  Mass.  110,  114.  —  Thayer 
V.  Finnegan,  134  Mass.  62,  66.  —  Baker  v.  Dodge,  2  Pick.  619.— 
Sheldon  v.  Purple,  15  Pick.  528,  532.  —  Farwell  v.  Jacobs,  4  Mass. 
634. 

An  action  for  a  legacy  will  not  lie  until  after  a  demand  by  the 
legatee  upon  the  executor.  Brooks  v.  Lynde,  7  Allen  64,  ^'6.  — 
Miles  V.  Boyden,  3  Pick.  213,  218. 
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It  seems  that  an  action  for  a  legacy  will  lie  against  an  executor 
after  the  expiration  of  one  year  from  the  death  of  the  testator,  but 
not  sooner.  Rotch  v.  Emerson,  105  Mass.  431,  435.  —  Dawes  v. 
Swan,  4  Mass.  208,  217.  —  Brooks  v.  Lynde,  7  Allen  64,  67.  —  How- 
land  V.  Rowland,  11  Gray  469,  476.  —  Pollard  v.  Pollard,  1  Allen 
490,  491.  See  also  section  20,  As  to  annuities,  see  section  25,  last 
clause. 

There  is  no  limitation  of  the  time  within  which  an  action  to  re- 
cover a  legacy  may  be  brought.  Kent  v.  Dunham,  106  Mass.  586, 
691.  —  Brooks  v.  Lynde,  7  Allen  64,  66.  —  Smith  v.  Wells,  134  Mass. 
11,  13.  After  the  lapse  of  twenty  years,  however,  there  is  a  pre- 
sumption of  fact  that  a  legacy  has  been  paid.  Andrews  v.  Spar- 
hawk,  13  Pick.  393,  400.  —  Kingman  w.  Kingman,  121  Mass.  249, 
251. 

"  Interest  is  payable  upon  pecuniary  legacies  from  the  time  when, 
by  the  terms  of  the  will  or  by  the  rules  of  law,  they  become  due  and 
ought  to  be  paid.  It  is  incident  to  the  principal  demand,  and  not 
imposed  upon  the  executor  for  his  default."  Nor  is  any  demand  of 
payment  necessary  in  order  to  entitle  the  legatee  to  the  interest. 
Kent  V.  Dunham,  106  Mass.  586,  590.  See  also  Ehott  v.  Sparrell, 
114  Mass.  404, 406. 

As  a  general  rule,  interest  is  payable  upon  a  legacy  after  the  ex- 
piration of  a  year  from  the  testator's  death.  Rotch  v.  Emerson,  105 
Mass.  431,  435.— -Dawes  v.  Swan,  4  Mass.  208,  217.  —  Sullivan  v. 
Winthrop,  1  Sumner  1,  12.  —  Loring  v.  Woodward,  41  N.  H.  391, 
393. 

But  when  money  is  given  by  will  for  the  support  and  maintenance 
of  a  minor  child  who  has  no  other  means  of  support,  or  when  a 
legacy  is  given  to  a  widow  in  lieu  of  dower,  interest  is  to  be  allowed 
from  the  death  of  the  testator.  Pollard  v.  Pollard,  1  Allen  490, 
491. 

Sect.  22.  A  debt  which  has  been  barred  by  the  statute  of  limita- 
tions cannot  be  set  off  under  this  section.  Allen  v.  Edwards,  136 
Mass.  138. 

As  to  the  set-off  of  debts  against  legacies  prior  to  this  statute 
provision,  see  Blackler  v.  Boot,  114  Mass.  24. 

Sect.  24.  This  section  adopts  the  rule  previously  established  by 
the  supreme  court.  See  Pollock  v.  Learned,  102  Mass.  55.  —  Lover- 
ing  V.  Minot,  9  Gush.  151, 157.  —  Lamb  v.  Lamb,  11  Pick.  371,  375. 
—  Minot  V.  Amory,  2  Gush.  377. 

As  to  the  mode  of  determining  what  is  to  be  considered  as  the 
income  of  the  residue  for  the  time  during  which  the  estate  is  being 
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settled  by  the  executor,  see  Treadwell  v.  Cordis,  5  Gray  342,  352.  — 
Lovering  v.  Minot,  9  Cush.  151,  157. —  Minot  v.  Amory,  2  Cusli. 
377,  383,  386,  390.  — Holgate  v.  Jennings,  24  Beavan  623.  —  Gush- 
ing V.  Burrell,  137  Mass.  21,  25.  —  Phelps  v.  Phelps,  143  Mass.  570, 
573,  576. 

Where  a  testator  directed  in  his  will  that  certain  bonds  should  be 
sold  by  his  executor  and  the  proceeds  paid  over  to  a  trustee,  who 
should  pay  the  interest  to  A.  B.  for  life,  it  was  held  that  interest 
accruing  on  the  bonds  while  they  were  in  the  hands  of  the  executor 
was  to  be  paid  to  A.  B.  as  income,  and  not  added  to  the  principal  of 
the  fund  to  be  held  by  the  trustee.  Sargent  v.  Sargent,  103  Mass. 
297,  299. 

Where  the  testator,  instead  of  giving  in  terms  the  income  of  cer- 
tain property,  gives  the  property  itself  to  the  legatee  for  life,  the 
same  rule  applies,  and  the  legatee  will  be  entitled  to  the  income  of 
the  property  from  the  time  of  the  testator's  death.  Ayer  v.  Ayer, 
128  Mass.  575,  577. 

Rents  that  become  payable  after  the  death  of  the  testator,  though 
payable  for  a  period  of  occupation,  a  part  of  which  was  before  his 
decease,  are  not  to  be  apportioned,  but  belong  wholly  to  the  party 
entitled  to  the  life  interest.     Sohier  v.  Eldredge,  103  Mass.  345,  350. 

A  similar  rule  applies  to  dividends  on  shares  in  corporations  or 
in  joint-stock  companies,  and  generally  to  interest  on  bonds  of  the 
United  States  or  of  a  state,  county,  city,  railroad  corporation,  <&:c., 
when  such  bonds  are  not  overdue  at  the  time  of  the  testator's  death  ; 
but  on  all  overdue  bonds  and  on  ordinary  notes  of  individuals  or  of 
corporations,  whether  secured  by  mortgage  or  not,  the  interest  is 
subject  to  apportionment,  although  payable  at  stated  times.  Dexter 
V.  Phillips,  121  Mass.  178,  180,  189,  190. 

"  Utdess  it  is  otherivise  provided  in  such  will^  As  to  what  would 
be  deemed  such  a  provision,  see  Lamb  v.  Lamb,  11  Pick.  371,  377.  — 
Keith  V.  Copeland,  138  Mass.  303. 

Sect.  25.  As  to  the  law  prior  to  St.  1848,  c.  310,  which  is  re- 
enacted  in  this  section,  see  Wiggin  v.  Swett,  6  Met.  194,  201.  — 
Foote,  Appellant,  22  Pick.  299,  304,  305. 

There  is  nothing  in  this  section  which,  when  a  tax  has  been 
assessed  during  the  life  of  A.  upon  property  to  the  income  of  which 
he  is  entitled,  can  authorize  the  apportionment  of  such  tax  in  case  of 
his  death  within  the  year  for  which  it  was  laid.  Holmes  v.  Taber, 
9  Allen  246,  248. 

Dividends  from  the  profits  of  incorporated  companies,  not  declared 
at  the  time  when  the  death  or  contingent  event  happens,  are  not 
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apportionable  under  this  section.  Granger  v.  Bassett,  98  Mass.  462, 
469.  _  Adams  v.  Adams,  139  Mass.  449,  452.  But  a  dividend  de- 
clared, after  the  termination  of  the  life  estate,  for  earnings  during  a 
period  which  ended  before  that  termination,  has  been  held  to  belong 
wholly  to  the  life  tenant.  Johnson  v.  Bridge  water  Iron  Manuf.  Co., 
14  Gray  274,  276. 

Interest  on  bonds,  &c.,  even  when  its  payment  is  provided  for  by 
detachable  coupons,  is  apportionable  under  this  section.  Adams  v. 
Adams,  139  Mass.  449,  450,  452.  See  also  Dexter  v.  Phillips,  121 
Mass.  178,  184.  —  Haraden  v.  Larrabee,  113  Mass.  430,  432.  —  Sar- 
gent V.  Sargent,  103  Mass.  297,  299. 

It  seems  to  have  been  assumed  that  rents  given  by  a  deed  of  trust 
are  to  be  apportioned  in  the  same  manner  as  if  given  by  a  will  or  by 
an  instrument  in  the  nature  of  a  will.  Parker  v.  Ames,  121  Mass. 
220,  222. 

"  Such  annuity,  rent,  interest,  or  income  for  the  then  current  ijear 
shall  he  apportioned. ""  This  does  not  require  an  apportionment  of 
the  income  for  the  year  as  a  whole,  but  only  of  such  items  of  inter- 
est, &c.,  as  come  within  the  rule.  Adams  v.  Adams,  139  Mass.  449, 
453.  _  White  v.  Stanfield,  146  Mass.  424,  436. 

LIABILITY    OF    HEIRS,    ETC.,    AFTER    SETTLEMENT    BY    EXECUTOR,    ETC. 

As  to  the  general  intent  of  the  provisions  contained  in  the  follow- 
ing sections,  see  remarks  of  Shaw.,  C.  J.,  in  Hall  v.  Bumstead,  20 
Pick.  2,  6. 

Sect.  26.  '■''After  the  settlement  of  an  estate,^'  ^c.  Before  such 
settlement,  &c.,  the  heirs  are  not  liable.  Hall  v.  Bumstead,  20  Pick. 
2,  3,  7.  —  Royce  v.  Burrell,  12  Mass.  395.  —  Russ  v.  Alpaugh,  118 
Mass.  369,  379.  —  Grow  v.  Dobbins,  124  Mass.  560.  —  Brooks  v. 
Rayner,  127  Mass.  268,  270.  — Grow  v.  Dobbins,  128  Mass.  271.— 
Bassett  v.  Granger,  136  Mass.  174, 176.  Compare  Holden  v.  Fletcher, 
6  Cush.  235,  237,  from  which  it  would  seem  that  if  an  executor 
nedects  to  make  a  final  statement  of  his  testator's  estate,  a  credi- 
tor may  find  himself  without  any  remedy  either  against  th^  execu- 
tor or  the  heir. 

"  The  heirsP  As  to  the  liability  of  the  husband  of  an  heir,  see 
Bates  V.  Norcross,  17  Pick.  14,  21.  —  Howes  v,  Bigelow,  13  Mass. 
384,  390. 

"  All  debts  for  which  suits  could  not  have  been  brought  against  the 
executor,''  ^c.  A  judgment  obtained  against  the  estate  in  another 
state,  in  which  ancillary  administration  upon  it  has  been  taken  out, 
is  not  suQh  a  debt,  although  recovered  subsequently  to  the  expiration 
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of  the  time  limited  for  bringing  actions  in  this  state.  Low  v.  Bart- 
lett,  8  Allen  259,  206. 

"  And  for  which  provision  is  not  made  in  the  preceding  provisions 
of  this  chapter."  When  a  debt  is  within  the  provisions  of  P.  S. 
c.  136,  s.  13,  relative  to  claims  on  which  the  right  of  action  docs  not 
accrue  within  the  two  years,  no  action  can  be  brought  upon  such 
debt  against  the  heirs,  &c.,  of  the  deceased.  Pratt  v.  Lamson,  128 
Mass.  528. 

Sect.  27.  The  declaration  in  an  action  under  this  section  must 
allege  sufficient  facts  to  bring  the  case  strictly  within  the  provisions 
of  the  statute.  Hall  v.  Bumstead,  20  Pick.  2.  See  also  Eddy  v. 
Chace,  140  Mass.  471. 

"  Whose  claim  could  not  legally  he  presented  to  the  probate  court." 
The  phraseology  was  adopted  by  the  Commissioners  on  the  Revision 
of  1881,  instead  of  that  used  in  G.  S.  c.  101,  s.  32,  in  order  to  con- 
form to  the  decision  in  Pratt  v.  Lamson,  128  Mass.  528,  529.  See 
also  Clark  v.  Holbrook,  146  Mass.  366,  368. 

"  To  an  amount  not  exceeding  the  value  of  real  or  personal  estate 
that  he  has  received  from  the  deceased."  See  Bell  v.  Boston,  101 
Mass.  506,  512.  —  Austin  v.  Gage,  9  Mass.  395.  An  heir  will  not  be 
liable  under  this  section  by  reason  of  the  inheritance  of  real  estate 
which  is  situated  out  of  the  commonwealth  (Austin  v.  Gage,  9  Mass. 
395),  nor  by  reason  of  personal  estate  received  from  an  executor  or 
administrator  appointed  in  another  state.  Julian  v.  Boston,  Clinton, 
Fitchburg,  k  New  Bedford  R.  R.  Co.,  128  Mass.  555. 

Sect.  28.  When  an  heir  dies  while  the  suit  against  him  is  pend- 
ing, his  executor  or  administrator  should  be  summoned  in  to  defend 
it.^   Wood  V.  Leland,  1  Met.  387,  389. 

Sect.  29.  A  suit  in  equity  may  be  maintained  in  the  cases  pro- 
vided for  in  this  section,  although  the  creditor  may  have  a  remedy 
at  law.     Wood  v.  Leland,  22  Pick.  503,  506. 

See  a  case  in  which  it  was  held  that,  by  reason  of  delay  and 
laches,  the  claimant  could  not  maintain  his  bill  in  equity,  although 
he  was  not  strictly  barred  by  any  statute  of  limitation.  Phillips  v. 
Rogers,  12  Met.  405,  410. 

When  a  suit  in  equity  is  maintained  under  this  section,  not  against 
all  the  persons  liable,  but  only  against  "  as  many  of  them  as  are 
within  the  reach  of  process,"  the  claimant  will  be  entitled  to  recover 
his  whole  claim  from  those  who  are  summoned,  without  alloAving  for 
the  absent  parties.     Wood  v.  Leland,  1  Met.  387,  389. 

The  claimant  will  also  be  entitled  to  have  the  whole  amount  of 
his  claim  apportioned  among  those  persons  who  are  solvent.     Cary 
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V.  Plolmes,  16  Gray  127,  128.  —  Wood  v.  Lcland,  22  Pick.  603, 
506. 

For  a  decision  relative  to  the  form  of  a  bill  in  equity  brought 
under  this  section,  see  Fairfield  v.  Fairfield,  15  Gray  596. 

^''  If  .  .  .  more  than  one  person  is  liable  for  the  deht.^^  If  one  per- 
son is  primarily  liable,  and  others  are  liable  only  in  case  the  debt 
cannot  be  collected  from  the  first  person,  a  suit  may  be  maintained 
under  this  section.     Kramer  v.  Carter,  136  Mass.  501,  505. 

Sect.  32.     See  Bri^dcn  v.  Cheever,  10  Mass.  450. 


CHAPTER   137. 

OF  INSOLVENT   ESTATES   OF   DECEASED   PERSONS. 

"  In  considering  what  should  be  the  true  rule  to  be  adopted  in  the 
ratable  division  of  the  estates  of  persons  deceased  insolvent,  while 
valuable  analogies  may  be  obtained  from  the  bankrupt  or  insolvent 
laws,  they  are  analogies  only."  Devens,  J,,  in  Bristol  County  Sav- 
ings Bank  v.  Woodward,  137  Mass.  414,  416. 

For  a  case  in  which  it  was  held  that  money  paid  to  a  deceased 
insolvent,  having  been  kept  distinct  from  his  general  funds,  was  not 
to  be  included  in  the  general  assets  to  be  divided  pro  rata  among  the 
creditors,  but  might  be  recovered  of  the  administrator  in  full,  see 
Cunningham  v.  Munroe,  15  Gray  471,  478. 

Section  1.  If  a  creditor  of  the  deceased  holds  security  of  less 
value  than  the  amount  of  his  debt,  he  can  prove  his  claim  only  for 
the  difference  between  the  amount  of  the  debt  and  the  value  of  the 
security.  Amory  v.  Francis,  16  Mass.  808.  —  Middlesex  Bank  v. 
Minot,  4  Met.  325.  —  Bristol  County  Savings  Bank  v.  Woodward, 
137  Mass.  412.  But  this  rule  does  not  apply  where  the  security  is 
furnished  by  a  third  person  who  is  not  primarily  responsible  for  the 
debt.  Bristol  County  Savings  Bank  v.  Woodward,  137  Mass.  412, 
413. 

It  is  not  necessary  that  the  value  of  the  security  should  be  deter- 
mined by  a  sale,  but  if  it  is  not  so  determined,  the  commissioners 
must  appraise  the  value.  Haverhill  Loan  and  Fund  Association  v. 
Cronin,  4  Allen  141. 

If  a  secured  creditor  proves  his  whole  claim,  and  receives  a  divi- 
dend thereon,  he  will  be  held  to  have  waived  his  security.  Hooker 
V.  Olmstead,  6  Pick.  481.— Towle  v.  Bannister,  16  Pick.  255,  257.— 
Nichols  V.  Smith,  148  Mass.  455,  460,  461. 
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A  debt,  wliicli  is  not  contingent,  may  be  proved,  although  not 
payable  till  a  later  day.  Haverhill  Loan  and  Fund  Association  v. 
Cronin,  4  Allen  141,  144. 

But  a  claim  which  is  contingent,  like  a  claim  for  future  rent  under 
an  existing  lease,  cannot  be  proved  until  after  it  has  become  absolute. 
Deane  v.  Caldwell,  127  Mass.  242,  246. 

"  It  would  seem  that  the  only  debts  which  can  be  proved  against 
the  insolvent  estate  of  a  deceased  person  are  legal,  as  distinguished 
from  equitable  debts."  Gray,  C.  J.,  in  Deane  v.  Caldwell,  127  Mass. 
242,  246. 

PROOF    OF    CLAIMS. 

When  an  insolvent  estate  has  a  claim  against  a  creditor  larger  in 
amount  than  the  creditor's  claim  against  the  estate,  it  is  not  neces- 
sary that  the  creditor  should  prove  his  claim  in  the  manner  provided 
in  this  chapter  in  order  to  enable  him  to  offset  it  in  an  action  brought 
against  him  by  the  executor  or  administrator.  M'Donald  v.  Webster, 
2  Mass.  498. 

A  claim  of  the  executor  or  administrator  against  the  estate  forms 
an  exception  to  the  general  rule,  and  is  not  to  be  proved  as  provided 
in  this  chapter,  but  as  provided  in  P.  S.  c.  136,  ss.  6,  7.  Green  v. 
Russell,  132  Mass.  536,  540.  And  this  rule  holds  even  after  the 
executor  or  administrator  has  resigned  or  has  been  removed.  Newell 
V.  West,  149  Mass.  520,  528. 

Sect.  2.  It  is  not  necessary  that  notice  to  creditors  or  others 
should  be  given  before  the  appointment  of  commissioners  is  made, 
and  no  person  is  entitled  to  appeal  from  such  appointment.  Putney 
V.  Fletcher,  140  Mass.  598. 

Sect.  3.  "  Shall  7nake  their  return^  It  seems  that  as  a  general 
rule,  commissioners  of  insolvency  in  making  their  return  may  reckon 
interest  to  the  date  of  the  death  of  the  deceased  debtor,  or  to  the 
date  of  their  return  ;  but  the  creditors  will  be  entitled,  if  the  estate 
proves  to  be  sufficient,  to  interest  to  the  date  of  the  decree  of  distri- 
bution, and  even  those  claims  which  did  not  bear  interest  before  the 
death  of  the  debtor  are  to  be  allowed  it  after  that  time.  Williams  v. 
American  Bank,  4  Met.  317.  And  where  a  particular  rate  of  inter- 
est had  been  agreed  on  between  the  debtor  and  the  creditor,  the 
claim  should  bear  interest  at  that  rate.  Bowers  v.  Hammond,  139 
Mass.  360,  364. 

As  to  the  remedy  in  case  the  commissioners  do  not  seasonably 
make  their  return,  see  Blanchard  v.  Allen,  116  Mass.  447,  449. 

Sect.  4.     See  Curley  v.  Squire,  141  Mass.  509,  511. 

Sect.  9.     This  section  does  not  have  the  effect  to  extend  the  two 
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years  within  which,  by  P.  S.  c.  136,  s.  9,  proceedings  by  a  creditor 
against  an  executor  or  administrator  must  be  commenced.  In  no 
case  can  a  claim,  which  is  first  presented  after  the  two  years  have 
expired,  be  allowed  unless  authorized  under  P.  S.  c.  137,  ss.  10,  29. 
Aiken  v.  Morse,  104  Mass.  277,  281,  282. 

"  The  court  7nay  allow  such  further  time,""  S^c.  Such  allowance 
may  be  made  even  after  a  report  of  the  commissioners  has  been 
made  and  accepted.  Walker  v.  Lyman,  6  Pick.  458,  460. — Towle 
V.  Bannister,  16  Pick.  255. 

Sect.  10.  "  Unless  further  assets,''  ^j-c.  See  Ostrom  v.  Curtis, 
1  Cush.  461,  466. —  Johnson  v.  Libby,  15  Mass.  140,  142.  — Aiken 
V.  Morse,  104  Mass.  277,  282. 

There  is  no  statute  of  limitation  which  bars  the  claim  of  a  creditor 
by  reason  of  any  lapse  of  time  between  the  closing  of  the  commis- 
sion of  insolvency  and  the  coming  to  hand  of  further  assets.  Ostrom 
V.  Curtis,  1  Cush.  461,  467.  But  see  Johnson  v.  Libby,  15  Mass. 
140,  143. 

APPEALS. 

Sect,  11.  A  claim  by  a  citizen  of  another  state  cannot,  while 
pending  in  the  superior  court  on  appeal,  be  removed  to  the  circuit 
court  of  the  United  States.     Du  Vivier  v.  Hopkins,  116  Mass.  125. 

"  Be  determined  at  common  law.''  See  Waters  v.  Randall,  8  Met. 
132. 

Sect.  12.  As  to  the  proper  form  of  proceedings  in  claiming  an 
appeal,  see  Jacobs  v.  Jacobs,  110  Mass.  229,  230. 

Sect.  14.  Arbitrators  appointed  under  this  section  have  no  power 
to  award  that  the  claimant  is  in  fact  indebted  to  the  estate.  Gilmore 
V.  Hubbard,  12  Cush.  220. 

Sect.  16.  "  For  other  cause  than  his  oivn  neglect."  See  Cross  v. 
Cross,  7  Met.  211. 

For  a  case  in  which  an  administrator,  who  had  by  accident  failed 
to  claim  an  appeal  within  the  time  allowed,  endeavored  without  suc- 
cess to  obtain  relief  in  equity,  see  Parker  v.  Townsend  National 
Bank,  121  Mass,  565. 

PAYMENT    OF    DIVIDENDS    TO   CREDITORS. 

Sect.  21,  Before  the  General  Statutes  of  1860,  no  distinction  was 
made  between  partnership  and  individual  creditors,  in  the  settlement 
of  the  estate  of  a  deceased  insolvent.  Jewett  v.  Phillips,  5  Allen 
150,  151,—  Sparhawk  v,  Russell,  10  Met.  305. 

As  to  the  purpose  and  effect  of  this  section,  see  Bush  v.  Clark,  127 
Mass,  111,  113. 
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Sect.  27.  An  executor  or  administrator  will  be  liable  to  an  action 
under  tbis  section  for  neglecting  to  render  his  account,  even  though 
he  has  not  been  cited  for  that  purpose  by  the  judge  of  probate.  Fay 
V.  Haven,  3  Met.  109,  112. 

"  Within  six  months  after  the  final  determination  of  the  claims  of 
creditor sy  Such  final  determination  is  not  to  be  considered  as  post- 
poned by  the  fact  that  a  contingent  claim  against  the  estate  has  been 
presented,  without  further  action  being  taken  thereon.  McKim  v. 
Bartlett,  129  Mass.  226,  229. 

CONTINGENT   CLAIMS. 

Sect.  28.  "  Is  liable  as  a  surety  for  the  deceased.''^  This  docs  not 
apply  to  all  cases  of  sureties,  but  only  to  those  where  the  holder  of 
the  debt  cannot,  or  from  some  cause  does  not,  prove  his  debt  under 
the  commission,  or  where  the  surety  cannot,  before  the  close  of  the 
commission,  make  the  debt  his  own  by  payment.  Cummings  v. 
Thompson,  7  Met.  132,  134. 

"  Or  has  any  other  coyitingent  claim"  As  to  the  meaning  of  "  con- 
tingent," see  Sears  v.  Wills,  7  Allen  430.  —  French  v.  Hay  ward,  16 
Gray  512.  —  Spelman  v.  Talbot,  123  Mass.  489,  493. 

ACTIONS    BY   CREDITORS    DURING    PENDENCY   OF    INSOLVENCY   PROCEEDINGS. 

Sect.  31,  "  The  action  may  be  tried  a7id  determined,  and  judg- 
ment rendered  thereon  in  the  same  manner^'  ^c.  Upon  such  judg- 
ment an  execution  may  issue  for  the  costs  but  not  for  the  debt,  un- 
less the  estate  finally  proves  not  to  be  insolvent,  and  the  court  in  which 
the  action  is  pending  cannot,  in  order  to  determine  whether  an  exe- 
cution for  the  debt  ought  to  issue,  go  into  the  question  whether  the 
estate  is  actually  insolvent,  that  question  being  determinable  solely 
by  the  probate  court.  Greenwood  v.  McGilvray,  120  Mass.  516,  519, 
521. 

This  section  does  not  prevent  the  entry  of  a  decree  in  a  suit  in 
equity  against  the  administrator  of  an  estate,  which  has  been  repre- 
sented insolvent,  when  such  suit  has  been  brought  by  the  adminis- 
trator to  recover  the  balance  of  a  mutual  account,  the  balance  being 
found  in  the  suit  to  be  against  the  plaintiff.  Goldthwait  v.  Day,  149 
Mass.  185,  186. 

In  Newcomb  v.  Goss,  1  Met.  333,  it  was  held  that  if  an  adminis- 
trator suffered  judgment  to  be  recovered  against  him  before  he  rep- 
resented the  estate  of  his  intestate  to  be  insolvent,  he  might  be 
required  to  pay  the  full  amount  of  such  judgment,  but  this  decision 
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was  overruled  in  the  later  case  of  Fuller  v.  Connelly,  142  Mass.  227, 
230. 

This  section  does  not  operate  to  suspend  the  running  of  the  two 
years  within  which  actions  against  executors  and  administrators 
must  be  commenced,     Blanchard  v.  Allen,  116  Mass.  447,  449. 

Sect.  32.  This  section  does  not  operate  to  suspend  the  running 
of  the  two  years  within  which  actions  against  executors  and  admin- 
istrators must  be  commenced.  Blanchard  v.  Allen,  116  Mass.  447, 
449. 

Sect.  33.  "  No  execution  shall  be  issued  on  such  judgment.^'  That 
is,  no  execution  for  the  debt,  but  notwithstanding  this  section  an 
execution  on  the  judgment  may  be  issued  against  the  executor  or 
administrator /or  costs.     Perkins  v.  Fellows,  136  Mass.  294. 


CHAPTER  138. 

OF  THE   SETTLEMENT   OF   THE   ESTATES   OP   DECEASED   NON-EESIDENTS. 

As  to  the  rights  of  an  ancillary  administrator,  as  against  the  prin- 
cipal administrator  in  another  state,  in  the  matter  of  bringing  suits 
to  collect  debts  due  to  the  deceased,  see  Merrill  v.  New  England  Ins. 
Co.,  103  Mass.  245,  248. 

Section  1.  When  a  foreign  executor  or  administrator  takes  out 
ancillary  administration  in  this  state,  he  will  not  be  liable  on  his 
bond  in  this  state  for  the  disposition  of  the  effects  received  in  the 
state  in  which  the  original  administration  was  granted.  Fay  v. 
Haven,  3  Met.  109.  See  also  Hooker  v.  Olmstead,  6  Pick.  481.  — 
Selectmen  of  Boston  v.  Boylston,  2  Mass.  384. 

"  His  estate  found  here'"'     See  Martin  v.  Gage,  147  Mass.  204,  205. 

See  also,  on  the  subject  of  this  section,  Stevens  v.  Gaylord,  11 
Mass.  256.  —  Dawes  v.  Boylston,  9  Mass.  337,  355. 

Sect,  3.  For  cases  arising  under  this  section,  see  Davis  v.  Estey, 
8  Pick.  475.  — Dawes  v.  Head,  3  Pick.  128. 


CHAPTER  139. 

OF   GUARDIANSHIPS. 


"  Guardians  are  not,  like  executors,  administrators,  or  trustees, 
invested  with  a  legal  title  to  the  property  which  is  placed  under 
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their  care,  but  they  have  a  naked  power,  not  coupled  with  an  inter- 
est. The  debts  of  the  ward  remain  his,  so  that,  though  he  has  no 
power  to  pay  them,  yet  he,  and  not  the  guardian,  must  be  sued  upon 
them.  If  they  defend  actions  brought  against  him,  they  must  de- 
fend in  his  name  and  not  in  their  own.  If  they  bring  action,  it  must 
be  in  his  name  and  not  in  their  own,  and  the  judgment  is  in  his 
name.  The  proper  discharge  of  their  duties  does  not  require  them 
to  subject  themselves  to  any  personal  litigation  or  liability  for  costs. 
It  is  true  that  they  may  make  contracts  in  their  own  names,  and 
such  contracts  bind  themselves,  but  do  not  bind  either  the  ward  or 
his  estate."  Chapman,  J.,  in  Hicks  v.  Chapman,  10  Allen  463,  464. 
See  also  Simmons  v.  Almy,  100  Mass.  239,  240.  —  Moore  v.  Hazle- 
ton,  9  Allen  102,  104.  —  McKim  v.  Mann,  141  Mass.  507,  508. 

By  the  common  law,  the  guardian's  trust  is  one  of  obligation  and 
duty  only,  and  not  one  of  speculation  and  profit.  The  guardian  can 
neither  reap  any  profit  from  the  use  of  the  ward's  estate,  nor  act  for 
his  own  benefit  in  any  contract,  purchase,  or  sale  thereof,  nor  will 
the  due  execution  of  the  trust  subject  the  guardian  to  any  loss. 
Fiske  V.  Lincoln,  19  Pick.  473,  476.  As  to  the  compensation  of 
guardians,  see  note  to  P.  S.  c.  144,  s.  7. 

"  A  guardian  cannot  bind  the  person  or  estate  of  his  ward  by  a 
contract  made  by  himself.  Such  contract  binds  him  personally,  and 
recovery  for  breach  of  it  must  be  had  in  an  action  against  him.  He 
cannot  escape  liability  on  such  contracts  by  reciting  that  he  makes 
them  in  his  official  capacity  ;  and  it  is  immaterial,  in  a  suit  brought 
against  him  thereon,  whether  he  is  described  by  his  official  title  or 
not.  The  judgment  in  either  case  must  be  against  him  personally." 
SouLE,  J.,  in  Rollins  v.  Marsh,  128  Mass.  116,  118. 

As  to  the  liability  of  a  guardian  for  neglecting  to  assert  and  main- 
tain the  legal  rights  of  his  ward,  see  Pierce  v.  Prescott,  128  Mass. 
140,  145.  —  Shurtleff  v.  Rile,  140  Mass.  213. 

Where  a  guardian  orders  necessary  repairs  to  be  made  on  the  real 
estate  of  his  ward,  the  guardian  alone  will  be  liable  for  the  expense, 
which  cannot  be  collected  from  the  ward  or  from  his  estate,  even 
after  the  death  or  removal  of  the  guardian.  Wallis  v.  Bardwell,  126 
Mass.  366. 

The  appointment  of  a  guardian  in  one  state  gives  him  no  author- 
ity and  has  no  effect  in  another.  See  Milliken  v.  Pratt,  125  Mass. 
374,  378. 

For  cases  arising  out  of  the  appointment  in  different  states  of 
guardians  for  the  same  person,  see  Brooks  v.  Tobin,  135  Mass.  69.  — 
Woodworth  v.  Spring,  4  Allen  321. 
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Section  1.  " Inhabitants  of  or  residents  in"  See  Harvard  Col- 
lege V.  Gore,  5  Pick.  370,  373. 

As  to  the  county  in  which  proceedings  for  tlie  appointment  of 
a  guardian  should  be  had,  see  Harding  v.  Weld,  128  Mass.  587, 
590. 

As  to  the  power  of  the  guardian  ad  litem  of  a  minor  to  consent  to 
a  judgment  or  decree  against  his  ward,  see  Walsh  v.  Walsh,  116 
Mass.^377,  381. 

OF    MINORS. 

A  father  has  no  power,  as  natural  guardian  of  his  child,  to  make 
a  lease  of  the  child's  real  estate.     May  v.  Calder,  2  Mass.  55. 

Sect.  5.  "  By  his  or  her  last  will  in  writing."  Such  a  will  must 
be  duly  executed  in  accordance  with  the  requirements  of  the  statutes 
in  regard  to  wills.     Wardwell  v.  Wardwell,  9  Allen  518. 

OF    INSANE    PERSONS    AND    SPENDTHRIFTS. 

Sect.  7.  "  An  insane  person."  The  words  "  insane  person  "  in- 
clude every  idiot,  non-compos,  lunatic,  insane,  and  distracted  person. 
P.  S.  c.  3,  s.  3,  cl.  10. 

"  The  court  shall  cause  not  less  than  fourteen  days^  notice"  ^c.  If 
such  notice  is  not  given,  the  decree  appointing  the  guardian  will  be 
void.  Hathaway  v.  Clark,  5  Pick.  490.  —  Chase  v.  Hathaway,  14 
Mass.  222,  224.  — Allis  v.  Morton,  4  Gray  63,  64. 

If,  after  due  notice,  the  case  is  adjourned  from  time  to  time,  it  will 
not  be  necessary  to  the  validity  of  a  decree  appointing  a  guardian 
that  another  notice  should  be  given  to  the  insane  person  as  to  the 
time  when  the  hearing  is  to  be  had  and  the  decree  to  be  entered. 
Brigham  v.  Boston  &  Albany  R.  R.,  102  Mass.  14,  17.  —  Davison  v. 
Johonnot,  7  Met.  388. 

"  That  the  person  in  question  is  incapable  of  taking  care  of  himself" 
In  deciding  this  point,  the  court  is  not  restricted  to  the  evidence 
which  is  derived  from  the  examination  of  the  person  himself.  Brig- 
ham  V.  Brigham,  12  Mass.  505. 

The  allegation  of  insanity  is  not  supported  by  proof  that  the 
person  is  aged  and  has  squandered  his  property  under  the  influence 
of  profligate  children,  though  it  seems  that  a  guardian  may  be  ap- 
pointed for  such  a  person  on  the  ground  that  he  is  a  spendthrift. 
Darling  v.  Bennett,  8  Mass.  129. 

Sect.  8.  In  a  case  in  which  the  selectmen,  after  entering  a  com- 
plaint, took  a  bond  to  indemnify  the  town  against  any  expense  on 
account  of  the  spendthrift  or  his  family,  the  consideration  of  which 
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bond  was  that  all  further  proceedings  should  be  relinquished,  it  was 
held  that  the  bond  was  void,  whether  there  was  good  ground  for 
the  complaint  or  not.     Norton  v.  Leonard,  12  Pick.  152. 

As  to  the  liability  of  a  person  under  guardianship  as  a  spendthrift 
to  be  arrested  on  an  execution  issued  for  a  debt  incurred  by  him 
prior  to  the  guardianship,  see  Blake's  Case,  106  Mass.  501,  503. 

Sect.  9.  After  the  complaint  and  order  of  notice  are  properly 
filed,  a  promise,  by  one  who  is  subsequently  adjudged  a  spendthrift, 
to  pay  a  debt  which  was  contracted  before  the  complaint,  will  not 
take  the  debt  out  of  the  operation  of  the  statute  of  limitations. 
Manson  v.  Felton,  13  Pick.  206.  —  Foster  v.  Starkey,  12  Cush.  324, 
329.  Nor  under  similar  circumstances  can  an  adult  ratify  by  a 
sealed  instrument  a  conveyance  of  real  estate  which  was  made  by 
him  while  a  minor.     Chandler  v.  Simmons,  97  Mass.  508. 

The  purpose  of  this  section  was  to  invalidate  contracts  made  by 
the  spendthrift  after  the  filing  of  the  complaint  and  before  the  ap- 
pointment of  the  guardian.  Contracts,  &c.,  made  by  him  after  the 
appointment  are  invalid  whether  the  complaint  is  filed  in  the  regis- 
try of  deeds  or  not.     Lynch  v.  Dodge,  130  Mass.  458. 

Where  a  guardian  was  actually  appointed,  but  never  accepted  the 
office,  a  transfer  of  property  made  by  the  spendthrift  nine  years  after 
sucb  appointment  was  held,  after  the  death  of  the  spendthrift,  not 
to  be  invalid.     O'Donnell  v.  Smith,  142  Mass.  505,  510. 

"  Except  for  necessaries.''''  Household  furniture  may,  under  some 
circumstances,  be  such  necessaries.  Leonard  v.  Stott,  108  Mass. 
46. 

Sect.  11.  "  Shall  have  the  care  and  custody  of  his  pa-son  and 
estate.^'  A  guardian  may  change  the  legal  domicil  of  his  insane 
ward.  Holyoke  v.  Haskins,  5  Pick.  20,  26,  And  the  ward  may  in 
some  cases  change  his  own  domicil.  Talbot  v.  Chamberlain,  149 
Mass.  57. 

OF    PERSONS    OUT    OF    THE    COMMONWEALTH. 

Sect.  17.  "  For  a  county  in  which  there  is  such  estate,^^  ^o. 
Where  a  part  of  the  property  was  personal  estate,  which  was  held  in 
trust,  it  was  decided  that  the  probate  court  for  the  county  in  which 
the  trustee  resided  had  jurisdiction  of  the  appointment  of  a  guar- 
dian.    Clarke  v.  Cordis,  4  Allen  466,  478. 

Sect.  18.  The  rights  and  powers  of  a  guardian  are  strictly  local, 
being  circumscribed  by  the  jurisdiction  of  the  government  which 
clothed  him  with  office.  Woodworth  v.  Spring,  4  Allen  321.  — 
Spring  V.  Woodworth,  2  Allen  206. — Himes  v.  Howes,  13  Met. 
80. 
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REMOVALS,   RESIGNATIONS,   ETC. 

Sect.  21.  "  Or  otherwise  incapable  of  discharging  his  trust"  ^e. 
Want  of  capacity  may  arise  from  any  physical,  mental,  or  moral  in- 
firmity or  defect,  and  unsuitableness  refers  to  any  unfitness  arising 
out  of  the  situation  of  the  guardian  in  connection  with  the  estate  of 
his  ward,  as  by  reason  of  his  being  indebted  to  it,  or  having  claims 
upon  it,  or  interest  in  it  under  a  will  or  as  heir  at  law.  A  wide  dis- 
cretion is  given  to  the  judge  of  probate  in  deciding  upon  the  capa- 
bility or  suitableness  of  a  guardian.  Thayer  v.  Homer,  11  Met.  104, 
110. 

Conduct  of  a  guardian  tending  to  alienate  the  affection  of  his 
infant  ward  from  its  mother,  she  being  a  person  of  good  character, 
has  been  held  to  be  a  sufficient  cause  for  his  removal  from  the  trust. 
Perkins  v.  Finnegan,  105  Mass.  501. 

"  Another  may  be  appointed  in  his  stead."  The  ward  is  entitled 
to  notice  upon  proceedings  for  the  appointment  of  a  new  guardian. 
Allis  V.  Morton,  4  Gray  63. 

Proceedings  for  the  appointment  of  the  new  guardian  must  be  had 
in  the  county  where  the  ward  resides  at  the  time  of  such  appoint- 
ment, although,  by  reason  of  a  change  in  the  ward's  residence,  this 
brings  the  matter  before  a  court  different  from  that  in  which  the 
former  guardian  had  been  appointed.  Harding  v.  Weld,  128  Mass. 
687,  590. 

After  a  guardianship  is  dissolved,  the  interest  of  two  or  more  joint 
guardians  remains  joint  as  to  any  remedies  to  which  they  may  be 
entitled  on  account  of  any  joint  transaction  founded  upon  their  rela- 
tion to  their  ward.     Shearman  v.  Akins,  4  Pidj:.  283. 

BONDS    OF    GUARDIANS. 

Sect.  22.  "  Every  guardian  .  .  .  shall  .  .  .  give  bond  with  suffi- 
cient S7irety  or  sureties."  Delivery,  express  or  constructive,  is  as 
essential  to  a  guardian's  bond  as  to  a  deed,  in  order  to  bind  either 
the  guardian  or  his  sureties.  Fay  v.  Richardson,  7  Pick.  91.  —  Fay 
V.  Hurd,  8  Pick.  528. 

As  to  the  liability  of  the  sureties,  see  Mattoon  v.  Cowing,  13  Gray 
387.  — Fay  v.  Taylor,  11  Met.  529. —  Brooks  v.  Brooks,  11  Cush. 
18,  23. 

"  Third.  To  render  .  .  .  a  true  account"  ^c.  If  a  guardian  fails 
to  render  his  accounts  as  required  by  the  bond,  the  ward's  only 
remedy  is  by  an  action  on  the  bond.     Dawes  v.  Bell,  4  Mass.  106.  — 
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Brooks  V.  Brooks,  11  Gush.  20,  21.  —  Conant  v.  Kendall,  21  Pick. 
36.  —  Moore  v.  Hazletou,  9  Allen  102,  105. 

The  proper  method  of  computing  interest  in  guardians'  accounts 
is  somewhat  doubtful,  but  it  seems  that,  if  the  income  exceeds  the 
expenses,  a  balance  should  be  struck  every  year,  and  that  the  sur- 
plus should  be  carried  forward  on  interest  whenever  the  sum  is  so 
large  that  a  person  acting  faithfully  and  discreetly  would  put  it  into 
a  productive  state.  In  one  case  five  hundred  dollars  was  considered 
to  be  the  sum  which  would  require  investment.  Fay  v.  Howe, 
1  Pick.  527.  —  Miller  v.  Congdon,  14  Gray  114.  —  Boynton  v.  Dyer, 
18  Pick.  1. 

Where  the  accounts  showed  a  balance  due  from  the  ward  to  the 
guardian,  the  latter  was  allowed  to  balance  the  account  monthly 
and  to  charge  interest  on  such  balance  for  the  next  month.  May  v. 
May,  109  Mass.  252,  258. 

In  a  case  where  a  guardian  settled  two  accounts  in  the  probate 
court  without  charging  himself  with  interest,  it  was  held  that  on  the 
presentation  of  the  third  account  he  might  be  charged  with  interest 
from  an  early  date  after  his  appointment,  in  the  same  manner  as  if 
no  previous  account  had  been  settled,  provided  that  the  question  of 
interest  had  not  been  put  in  issue  and  decided  on  the  settlement  of 
the  former  accounts.     Boynton  v.  Dyer,  18  Pick.  1. 

Damages  for  a  tort  committed  by  the  ward  against  his  guar- 
dian cannot  be  allowed  in  the  account.  Brown  v.  Howe,  9  Gray 
84. 

"  Fourth.  At  the  expiration  of  his  trust  to  settle  his  account,^'  ^e. 
Until  the  guardian's  account  is  settled  and  the  balance  due  from  liim 
to  his  ward  determined  in  the  probate  court,  no  action,  either  in  law 
or  in  equity,  can  be  maintained  by  the  ward  against  the  guardian  to 
recover  any  balance  due  from  the  latter  to  the  former.  Murray  v. 
Wood,  144  Mass.  195,  197. 

If,  by  collusion  between  the  guardian  and  ward,  a  final  account  is 
settled  in  the  supreme  court,  which  account  is  fraudulent  and  void  as 
against  the  sureties,  the  guardian  cannot  be  cited  anew  by  the  ward 
before  the  judge  of  probate  to  settle  a  correct  account,  but  both  he 
and  the  ward  will  be  bound  by  the  account  as  settled.  Baylies  v. 
Davis,  1  Pick.  206. 

The  settlement  of  an  account  out  of  court  by  a  ward  on  his  com- 
ing of  age  does  not  prevent  him  from  afterwards,  within  a  reasonable 
time,  citing  the  guardian  to  render  an  account  before  the  judge  of 
probate,  for  the  court  regards  witli  the  strictest  scrutiny  any  such 
settlement  made  out  of  court.     Moore  v.   Hazleton,  9  Allen  102, 
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105.  — Wade  v.  Lobdell,  4  Cush.  510.  —  Boynton  v.  Dyer,  18  Pick. 
1.  —Bard  v.  Wood,  3  Met.  74. 

Inasmuch  as  it  may  happen  that  other  persons  must  take  the  place 
of  the  guardian  in  settling  his  final  account,  for  instance  when  the 
guardian  dies,  the  statutes  do  not  require  the  account  to  be  settled 
upon  oath  ;  but  it  seems  that  the  court  may  in  its  discretion  compel 
an  answer  upon  oath  to  all  proper  interrogatories  respecting  the  ac- 
count and  the  items  thereof.  Curtis  v.  Bailey,  1  Pick.  198.  —  Wade 
V.  Lobdell,  4  Cush.  510. 

After  the  death  of  the  guardian,  the  ward's  property  is  held  by 
his  administrator,  not  as  effects  to  be  administered  upon,  but  rather 
as  a  bailment  for  its  preservation  until  an  account  can  be  settled  in 
the  probate  court.  The  administrator  is  the  usual  and  proper  person 
to  present  the  deceased  guardian's  account  for  settlement,  but  the 
sureties  on  the  guardian's  bond  may  present  it,  and  they  are  not 
discharged  from  their  liability  as  such  sureties,  although  the  account 
is  not  settled  until  after  the  right  of  action  against  the  administrator 
is  barred  by  the  statute  of  limitations.  Chapin  v.  Livermore,  13 
Gray  561.  It  has  even  been  held  that  the  administrator  of  one  of 
the  sureties  may  present  the  account  for  settlement.  Curtis  v. 
Bailey,  1  Pick.  198. 

Sect.  28.  "  From  the  time  of  the  discharge  of  the  guardian.''^  The 
guardian  is  discharged  whenever  the  guardianship  is  in  any  way 
effectually  determined  and  brought  to  a  close.  Loring  v.  AUine,  9 
Cush,  69.  Accordingly  the  death  of  the  ward  is  a  discharge  of  the 
guardian  within  the  meaning  of  this  section.  McKim  v.  Mann,  141 
Mass.  507,  508. 

"  Is  out  of  the  commonwealth.^^  The  fact  that,  when  a  guardian 
is  discharged  by  the  death  of  his  ward,  there  is  in  the  common- 
wealth no  administrator  or  other  person  entitled  to  bring  an  action 
against  the  sureties,  is  not  sufficient  to  bring  the  case  within  this 
provision.     McKim  v.  Mann,  141  Mass.  507,  509. 

This  section  applies  as  well  to  a  bond  given  upon  obtaining  a 
license  to  sell,  as  to  a  general  guardianship  bond.  Loring  v.  Alline, 
9  Cush.  69. 

See  also  Chapin  v.  Livermore,  13  Gray  561. 

GENERAL    POWERS    AND    DUTIES    OF    GUARDIANS. 

It  seems  that  letters  of  guardianship  remain  in  force,  and  are  con- 
clusive as  to  the  powers  and  duty  of  the  guardian  and  the  disabili- 
ties of  the  ward,  until  they  are  duly  avoided  by  a  regular  appeal, 
unless  it  appears  that  the  judge  of  probate  has  exceeded  his  author- 
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ity,  or  has  undertaken  to  determine  rights  of  parties  over  wliich  he 
has  no  jurisdiction,  or  lias  proceeded  in  a  course  prohibited  by  law, 
in  either  of  which  cases  the  letters  are  only  prima  facie  evidence  of 
the  propriety  of  the  guardianship.  Smith  v.  Rice,  11  Mass.  507.  — 
Sumner  v.  Parker,  7  Mass.  79.  —  Conkey  v.  Kingman,  24  Pick.  115. 
—  White  V.  Palmer,  4  Mass.  147.  —  Leonard  v.  Leonard,  14  Pick. 
280,  284. 

Sect.  29.  '•''  Every  guardian  shall  pay  all  just  debts"  ^c.  If  the 
guardian,  having  assets,  refuses  to  pay  a  debt  of  the  ward,  the 
creditor  may  maintain  an  action  on  the  guardianship  bond,  but  it  is 
doubtful  whether  the  debt  must  not  first  be  ascertained  by  a  judg- 
ment. Conant  v.  Kendall,  21  Pick.  36.  —  Cole  v.  Eaton,  8  Gush. 
587.  The  property  of  the  ward  may  be  taken  on  an  execution  issued 
against  him,  and  may  be  attached  on  mesne  process  in  all  tlie  usual 
modes,  including  trustee  process.  Simmons  v.  Almy,  100  Mass. 
239,  340.— Hicks  v.  Chapman,  10  Allen  463.  — Whitcomb  v.  Jacobs, 
9  Gray  255.  It  has  even  been  held,  in  the  case  of  a  non  compos 
under  guardianship,  that  he  might  be  committed  on  execution.  Ex 
parte  Leighton,  14  Mass.  207.  But  see,  contra,  Conant  v.  Kendall, 
21  Pick.  36. 

"  It  is  a  well  settled  general  principle  that  a  guardian  cannot  by 
his  contract  bind  the  person  or  estate  of  his  ward."  Jones  v.  Brewer 
1  Pick.  314,  317.  See  also  Bicknell  v.  Bicknell,  111  Mass.  265.  — 
Mass.  General  Hospital  v.  Fairbanks,  132  Mass.  414,  421.  And 
where  he  has  given  a  promissory  note  as  guardian,  he  has  been  held 
personally  liable  on  such  note.  Foster  v.  Fuller,  6  Mass.  58.  — 
Thacher  v.  Dinsmore,  5  Mass,  299. 

If  a  guardian  promises  to  pay  a  debt  incurred  by  the  ward  before 
he  was  put  under  guardianship,  such  promise,  if  seasonably  made, 
will  take  the  debt  out  of  the  statute  of  limitations.  Manson  v.  Fel- 
ton,  13  Pick.  206.  —  Foster  v.  Starkey,  12  Cush.  324,  329. 

Where  a  mortgagee  entered  for  condition  broken,  and  was  subse- 
quently put  under  guardianship  as  a  spendthrift,  it  was  held  that  the 
guardian  could  restore  the  possession  of  the  land  to  the  mortgagor, 
and  thereby  prevent  foreclosure.  Botham  v.  Mclntier,  19  Pick. 
346. 

If  the  ward  is  a  minor,  and  has  entered  into  a  contract  which 
would  be  voidable  by  him  on  his  coming  of  age,  it  cannot  be  avoided 
by  the  guardian,  especially  if  it  is  beneficial  to  the  ward ;  but  it  is 
questionable  whether  the  guardian  would  be  justified  in  fulfilling 
such  a  contract  on  behalf  of  the  ward  by  paying  money  or  otherwise. 
Oliver  v.  Houdlet,  13  Mass.  237.     The  deed  of  a  minor  may,  however, 
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be  avoided,  after  he  becomes  of  age,  by  a  guardian  appointed  over 
him  as  a  spendthrift.     Chandler  v.  Simmons,  97  Mass.  508,  511. 

As  to  the  power  of  the  guardian  of  an  insane  person  or  spendthrift 
to  make,  under  a  contract  made  by  his  ward  when  sui  juris,  an  elec- 
tion which  the  ward  might  have  made,  if  still  competent  to  act  for 
himself,  see  Warfield  v.  Fisk,  136  Mass.  219,  220. 

"  And  he  shall  appear  for  and  represent  his  ward  in  all  legal 
suits^  There  is  no  occasion  in  any  case,  either  in  law  or  in  equity, 
for  the  appointment  of  a  guardian  ad  litem  to  represent  a  ward  who 
has  a  probate  guardian,  unless  the  interests  of  the  ward  and  of  the 
probate  guardian  are  conflicting.     Mansur  v.  Pratt,  101  Mass.  60. 

If  the  interest  of  the  guardian  in  any  suit  is  adverse  to  that  of  his 
ward,  it  becomes  the  duty  of  the  court,  before  hearing  the  cause,  to 
appoint  a  guardian  ad  litem.  Mitchell  v.  Kingman,  5  Pick.  431.  — 
Davenport  v.  Davenport,  5  Allen  464.  —  Denny  v.  Denny,  8  Allen  311. 

Since  the  guardian  has  merely  a  naked  power,  not  coupled  with 
an  interest,  all  suits  in  relation  to  the  ward  or  to  his  property  must 
be  brought  or  defended  by  him  in  the  name  of  the  ward.  Hicks  v 
Chapman,  10  Allen  463,  464.  A  writ  of  entry  to  recover  the  real 
estate  of  a  ward  cannot  be  maintained  in  the  name  of  his  guardian, 
but  should  be  brought  in  the  name  of  the  ward  himself,  who  may  sue 
by  next  friend.     Jennings  v.  Collins,  99  Mass.  29,  32. 

A  ward  cannot,  in  his  own  name  alone  and  without  the  concur- 
rence of  his  guardian,  institute  any  civil  action,  not  even  an  action 
against  the  guardian  for  assault  and  battery.  Perhaps,  however,  an 
infant  may  by  a  next  friend  prosecute  a  suit  against  his  guardian. 
Mason  v.  Mason,  19  Pick.  506. 

It  seems  that  a  guardian  cannot,  during  the  guardianship,  bring 
any  action  against  his  ward.     Brown  v.  Howe,  9  Gray  84. 

Sect.  30.  "  He  shall  manage  the  estate,^^  ^c.  The  guardian  in 
managing  the  estate  must  act  in  good  faith,  and  exercise  a  sound 
discretion ;  otherwise  he  will  be  personally  liable  for  any  losses 
which  may  occur.  Lowell  v.  Minot,  20  Pick.  116.  — Clark  v.  Gar- 
field, 8  Allen  427.  — Harding  v.  Larned,  4  Allen  426. 

^'^  And  shall  apply  the  income  and  profits  thereof^''  ^c.  It  has  been 
held  that,  where  the  ward  was  an  insane  man  of  large  property  and 
without  wife  or  children,  fancied  enjoyments,  luxuries,  and  even 
harmless  caprices,  were  to  be  indulged  up  to  the  limits  of  the  in- 
come, and  that  for  solid  enjoyments  and  substantial  comforts  the 
court  might  even  allow  the  guardian  to  encroach  on  the  principal. 
Kendall  v.  May,  10  Allen  59,  67.  See  also  May  v.  May,  109  Mass. 
252,  255. 
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A  guardian  has  no  right  to  the  service  of  his  ward,  and  is  under 
no  obligation  to  support  him,  except  to  the  extent  of  the  property  of 
the  ward  which  has  come  into  his  hands.  Blanchard  v.  Ilsley,  120 
Mass.  487,  490. 

Sect.  31,  "  Mai/  assign  and  set  out  dower  J'  The  authority  of  a 
guardian  to  do  this  was  first  recognized  in  Jones  v.  Brewer,  1  Pick. 
314,  317. 

If  a  guardian  submits  to  arbitration  the  sum  which  an  infant  ward 
shall  pay  a  widow  in  lieu  of  dower,  the  award  is  voidable  on  the 
infant's  coming  of  age.     Barnaby  v.  Barnaby,  1  Pick.  221. 

Sect.  32.  ^''  If  a  minor,  who  has  a  father  living.^'  If  the  minor's 
father  is  dead,  neither  his  mother  nor  his  father-in  law  is  required  to 
support  him,  provided  he  possesses  property  in  his  own  right  suffi- 
cient for  his  maintenance.  Whipple  v.  Dow,  2  Mass.  415.  —  Dawes 
V.  Howard,  4  Mass.  97. —  Cole  v.  Eaton,  8  Cush.  587. 

Sect.  36.  This  section  appears  to  have  been  enacted  by  reason 
of  the  decision  in  Pinkerton  v.  Sargent,  102  Mass.  568. 

Sect.  38.  Prior  to  statutory  provision  on  this  subject,  the  guar- 
dian had  general  authority  to  sell  any  personal  property  of  his  ward, 
and  though  he  might  make  the  sale  improperly,  a  bona  fide  purchaser 
would  have  a  good  title.  Ellis  v.  Essex  Merrimack  Bridge,  2  Pick. 
243.  As  to  the  validity,  under  the  present  statutes,  of  a  sale  or 
transfer  of  personal  property  of  his  ward,  made  by  a  guardian  with- 
out license,  see  Atkinson  v.  Atkinson,  8  Allen  15,  19.  —  Wallace  v. 
Holmes,  9  Blatchford  65.  Compare  P.  S.  c.  133,  ss.  3,  9.  —  Report 
of  Commissioners  on  Revision  of  1836,  notes  to  c.  79,  s.  22,  and  to 
c.  69,  s.  11,  also  St.  1817,  c.  190,  s.  35.  It  seems  that  a  guardian 
may  sell  personal  property  without  license. 

Under  this  section  a  guardian  may  be  authorized  to  invest  the 
whole  of  his  ward's  property  in  the  purchase  of  a  life  annuity  for 
him.     Hooper,  Petitioner,  120  Mass.  102. 

Sect.  41.  "  But  not  from  his  right  to  her  property."  Under  the 
Revised  Statutes  of  1836  the  guardian  was  fully  discharged  by  the 
marriage  of  his  female  minor  ward.  See  Bartlett  v.  Covvles,  15  Gray 
445.  — Report  of  Commissioners  on  Revision  of  1860,  note  to  c.  109, 
s.  27. 

Sect.  42.  It  seems  that  a  ward  can  make  a  complaint  under  this 
section  in  his  own  name  alone,     Sherman  v.  Brewer,  11  Gray  210. 

Sect.  43.  The  husband  of  a  plaintiff  should  not  be  appointed 
guardian  ad  litem  of  infant  defendants,  although  he  is  their  father 
and  probate  guardian.     BickncU  v.  Bicknell,  111  Mass.  265. 

As  to  the  power  of  the  guardian  ad  litem  of  a  minor  to  consent  to 
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a  judgment  or  decree  against  his  ward,  see  Walsh  v.  Walsh,  116 
Mass.  377,  381. 

See  also  note  to  P.  S.  c.  165,  s.  25. 


CHAPTER   140. 

OF   SALES   AND   MORTGAGES   OF   REAL    ESTATE   BY   GUARDIANS. 

The  legislature  can  specially  authorize  the  sale  of  the  real  estate 
of  a  ward,  notwithstanding  it  has  delegated  the  same  power  to  the 
courts.  Davison  v.  Johonnot,  7  Met.  388.  —  Rice  v.  Parkman,  16 
Mass.  326. 

SALES  FOR  MAINTENANCE  OR  INVESTMENT. 

Section  6,  As  to  the  right  of  a  guardian,  who  has  been  licensed  to 
sell  for  investment,  to  apply  a  part  of  the  proceeds  for  his  ward's 
maintenance,  see  Strong  v.  Moe,  8  Allen  125. 

GENERAL    PROVISIONS    RELATIVE    TO    SALES    AND    MORTGAGES    BY   GUARDIANS. 

The  real  estate  of  a  ward,  which  may  be  sold  under  this  chapter, 
does  not,  it  seems,  include  that  in  which  he  has  an  interest  only  as 
cestui  que  trust.  Penniman  v.  Sanderson,  13  Allen  193,  200,  202, 
204. 

Sect.  17.  Under  G.  S.  c.  102,  s.  41,  the  guardian,  before  fixing  on 
the  time  and  place  of  sale,  was  required  to  take  and  subscribe  an 
oath.  This  requirement  was  abolished  by  St.  1871,  c.  122,  s.  2. 
For  previous  alterations  of  the  law  relating  to  the  oath,  see  St.  1869, 
c.  358.  —  St.  1870,  c.  277. 

As  to  the  liability  of  a  guardian  wlien  he  does  not  make  the  sale 
according  to  the  order  of  the  court,  see  Harding  v.  Larned,  4  Allen 
426. 


CHAPTER  141. 

OF   TRUSTS. 
CREATION   OF    TRUSTS. 


Section  1.  "  No  trust  concerning  lands.^''  A  trust  concerning  a 
mortgage  of  real  estate  is  not  within  this  section,  and  may  be  created 
orally,  for  the  reason  that  the  debt  secured  by  the  mortgage  is  con- 
sidered the  principal  thing,  and  the  security  as  merely  the  accessory. 
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Sturtevant  v.  Jacques,  14  Allen  523,  527.  —  Thacher  v.  Churchill, 
118  Mass.  108,  109. 

As  to  what  is  necessary  to  create  a  trust  in  personal  property,  see 
Gerrish  v.  New  Bedford  Inst,  for  Savings,  128  Mass.  159.  —  Chace 
V.  Chapin,  130  Mass.  128,  130.  —  Chase  v.  Perley,  148  Mass.  289, 
294. 

"  Except  such  as  may  arise  or  result  hy  implication  of  law.''''  Such 
a  trust,  for  the  benefit  of  the  partnership  creditors,  arises  when  real 
estate  is  purchased  by  partners  with  partnership  funds  and  for  part- 
nership purposes.  Fall  River  Whaling;  Co.  v.  Borden,  10  Cush.  458, 
471,  475.  —  Burnside  v.  Merrick,  4  Met.  537,  541. 

"  A  partnership,  satisfactorily  proved,  and  certainly  if  proved  by 
writings,  is  to  be  held  as  raising  in  equity  a  partnership  trust  in 
partnership  lands,  whatever  the  state  of  the  legal  title.  If  such 
writings  of  the  copartnership  refer  directly  to  the  land  by  name  as 
partnership  property,  then  the  trust  is  proved  by  the  statute  memo- 
randum ;  if  the  writings  do  not,  by  name,  refer  to  the  land,  then  it  is 
a  trust  therein  by  implication  of  lawy  Gushing,  J.,  m  Fall  River 
Whaling  Go.  v.  Borden,  10  Gush.  458,  471,  475. 

Such  a  trust  arises  also  when  a  deed  is  made  to  one,  the  consider- 
ation being  paid  by  another,  the  nominal  grantee  in  such  case  being 
considered  to  hold  as  trustee  for  the  party  who  pays  the  considera- 
tion. Livermore  v.  Aldrich,  5  Cush.  431,  435.  —  Perkins  v.  Nichols, 
11  Allen  542,  545.  —  Blodgett  v.  Hildreth,  103  Mass.  484,  487.  — 
Peabody  v.  Tarbell,  2  Gush.  227.  And  it  seems  that  the  result  will 
be  the  same  when  the  grantee  named  in  the  deed  pays  the  considera- 
tion in  his  own  money,  if  it  is  fully  and  clearly  proved  by  parol  that 
it  had  been  distinctly  agreed  before  the  purchase  that  the  money  so 
paid  should  be  considered  as  a  loan  from  such  grantee  to  a  third 
person.  Kendall  v.  Mann,  11  Allen  15.  See  also  Barnard  v.  Jewett, 
97  Mass.  87. 

But  the  fact  that  a  conveyance  is  entirely  without  consideration 
will  not,  though  aided  by  a  parol  agreement,  raise  an  implied  trust 
in  the  grantee  in  favor  of  the  grantor  (Titcomb  v.  Morrill,  10  Allen 
15.  _  Blodgett  V.  Hildreth,  103  Mass.  484,  486.  —  Peirce  v.  Colcord, 
113  Mass.  372,  374),  nor  in  favor  of  a  third  party.  Campbell  v. 
Brown,  129  Mass.  23,  25. 

"  Shall  he  created  or  declared^  The  words  "  created  or  declared  " 
are  to  be  construed  as  equivalent  to  "  manifested  or  proved,"  which 
were  the  words  used  in  the  statute  in  force  prior  to  the  Revised 
Statutes  of  1836  ;  and  consequently  a  paper,  signed  by  a  party  sub- 
sequently to  the  transaction  out  of  which  the  trust  actually  origi- 
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nated,  and  acknowledging  the  existence  of  the  trust,  has  been  held  a 
sufficient  declaration  of  the  trust,  although  the  paper  was  never 
delivered  to  the  cestui  que  trust,  and  was  found  among  the  papers  of 
the  signer  after  his  death.     Urann  v.  Coates,  109  Mass.  581,  585. 

"  Unless  by  an  instrument  in  writing.^''  As  to  the  kind  of  "  instru- 
ment in  writing  "  required  in  order  to  establish  a  trust  under  this 
section,  see  Barrell  v.  Joy,  16  Mass.  221.  —  Blodgett  v.  Hildreth,  103 
Mass.  484,  486.  —  Faxon  v.  Folvey,  110  Mass.  392,  394. 

As  to  the  effect  of  an  "  instrument  in  writing  "  given  after  the 
rights  of  third  parties  have  intervened,  though  an  oral  agreement 
existed  previously,  see  Gardner  v.  Rowe,  2  Sim.  &  Stuart  346.  — 
Jamison  v.  Miller,  27  N.  J.  Eq.  586.  —  Holmes  v.  Winchester,  135 
Mass.  299. 

This  section  does  not  have  the  effect  to  prevent  a  trust,  not  evi- 
denced by  writing,  from  being  enforced  as  a  result  of  a  proceeding 
commenced  to  defeat  a  fraud.     Wall  v.  Hickey,  112  Mass.  171,  174. 

Where  a  party,  on  receiving  a  deed  of  land,  orally  promises  to 
hold  it  in  trust  for  the  grantor,  but  afterwards  refuses  so  to  do, "  the 
law  might  imply  against  him  a  promise  to  pay  the  value  of  the  land, 
in  order  to  prevent  the  statute  of  frauds  from  being  made  a  shield 
to  fraud."  Morton,  C.  J.,  in  Twomey  v.  Crowley,  137  Mass.  184, 
185. 

Sect.  3.  "  Without  notice  of  the  trust.'"  If  the  purchaser  has 
notice  that  the  seller  has  previously  agreed  to  sell  the  land  to  an- 
other and  wrongfully  refuses  to  perform  such  agreement,  he  will 
take  a  title  subject,  in  equity,  to  such  agreement,  even  though  he  has 
no  notice  that  the  agreement  is  in  writing.  Connihan  v.  Thompson, 
111  Mass.  270,  271. 

"  Or  from  taking  them  on  execution  in  like  manner  as  if  no  such 
trust  existed.''''     See  Colburn  v.  Jewell,  130  Mass.  182. 

APPOINTMENT    AND    RKMOVAL    OF    TRUSTEES. 

Where  a  will,  without  naming  a  trustee,  imposes  upon  the  execu- 
tor duties  which  are  ordinarily  performed  by  a  trustee,  the  perform- 
ance of  such  duties  will  be  required  of  the  executor  until  they  are 
transferred  to  a  trustee  duly  appointed.  Smith  v.  Fellows,  131  Mass. 
20,  21. 

Sect.  5.  As  to  the  power  of  the  supreme  court  in  the  matter  of 
the  appointment  of  new  trustees,  under  its  general  equity  jurisdic- 
tion, see  Bowditch  v.  Banuelos,  1  Gray  220,  229.  —  In  re  Eastern 
R.  R.  Co.,  120  Mass.  412,  413.  —  Attorney-General  v.  Barbour,  121 
Mass.  568,  573. 
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As  to  the  county  in  which  a  petition  to  the  supreme  court  for  the 
appointment  of  a  new  trustee  should  be  brought,  see  Bradstreet  v. 
Butterlield,  129   Mass.  339,  341. 

It  seems  that  not  only  when  a  sole  trustee,  but  also  when  one  of 
several  dies,  &c.,  it  is  the  duty  of  the  court  to  appoint  a  successor, 
and  to  keep  up  the  number  of  the  trustees  originally  appointed. 
Dixon  V.  Homer,  12  Ciish.  41.  —  Mass.  Gen.  Hospital  v.  Amory,  12 
Pick.  445.  But  although  the  court  appoints  only  one  trustee  when 
it  ought  to  have  appointed  more,  this  fact  will  not  affect  the  validity 
of  the  appointment  and  of  the  acts  of  the  trustee.  Greene  v.  Borland, 
4  Met.  330. —  Dixon  v.  Homer,  12  Gush.  41,  43.  —  Hammond -y. 
Granger,  128  Mass.  272,  277. 

In  some  cases  a  trustee  may  be  allowed  to  resign  a  part  of  his 
trust,  and  a  new  trustee  may  be  appointed  to  act  in  his  place  so  far 
only  as  that  portion  of  the  trust  is  concerned.  Carruth  v.  Reed,  148 
Mass.  431,  433. 

A  new  trustee  appointed  under  this  section  will  be  entitled  to  be 
admitted  on  petition  to  prosecute  a  bill  in  equity  filed  by  his  prede- 
cessor, and  need  not  file  a  supplemental  bill  or  bill  of  revivor.  Mur- 
ray V.  Dehon,  102  Mass.  11. 

"  When  no  adequate  provision  is  made.^^  See  Shaw  v.  Paine,  12 
Allen  293,  297.  —  National  Webster  Bank  v.  Eldridge,  115  Mass. 
424. 

"  After  notice  to  all  persons  interested.''''  It  seems  that  such  notice 
is  not  necessary  to  the  validity  of  the  appointment.  Bassett  v. 
Crafts,  129  Mass.  513,  515.  But  see  contra,  Shaw  v.  Paine,  12  Allen 
293,  295.  When  the  decree  recites  that  due  notice  has  been  given, 
the  fact  that  it  was  not  given,  cannot  be  set  up  in  a  collateral  pro- 
ceeding to  impeach  the  validity  of  the  trustee's  appointment.  McKim 
V.  Doane,  137  Mass.  195. 

By  "  all  persons  interested  "  is  meant  only  those  who  have  a  vested 
interest.     Dexter  v.  Cotting,  149  Mass.  92,  96. 

Accordingly  where  a  trust  was  for  the  benefit  of  A.  during  his  life 
and  after  his  death  for  his  heirs,  it  was  held  that  upon  the  appoint- 
ment of  a  trustee  during  the  life  of  A.,  a  notice  to  him  alone  was 
sufficient.     Bradstreet  v.  Butterfield,  129  Mass.  339,  342. 

One  who  is  a  devisee  or  legatee  under  the  same  will  which  creates 
a  trust,  but  has  no  interest,  direct  or  indirect,  in  the  trust  itself,  is 
not  entitled  to  notice  as  a  "  person  interested."  Greene  v.  Borland, 
4  Met.  330,  332. 

No  notice  is  necessary  when  the  judge  acts  under  an  authority 
given  him  by  the  terms  of  the  instrument  creating  the  trust,  and  not 
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by  virtue  of  his  general  authority  as  a  court  or  judicial  officer  under 
the  statutes.  National  Webster  Bank  v.  Eldridge,  115  Mass.  424, 
428.  —  Shaw  v.  Paine,  12  Allen  293,  296. 

Sect.  6.  "  Upon  giving  such  bond  as  may  he  required^  See  Brad- 
street  V.  Butterfield,  129  Mass.  339,  344. 

"  Have  and  exercise  the  same  powers^^  Sj-c.  A  power  to  sell  real 
estate,  which  was  given  to  a  trustee  named  in  a  will,  being  consid- 
ered to  be  "  a  power  attached  to  the  trust  and  not  personal  to  the 
nominee  of  the  testator,"  has  been  held  to  pass  to  a  trustee  appointed 
under  this  section.  Nugent  v.  Cloon,  117  Mass.  219,221.  —  Brad- 
ford V.  Monks,  132  Mass.  405,  407.  So  also  a  power  to  select  objects 
of  charity.     Schouler,  Petitioner,  134  Mass.  426,  428. 

"  The  trust  estate  shall  vest  in  him^  It  will  so  vest  without  any  con- 
veyance. Parker  v.  Converse,  5  Gray  336,  341.  Prior  to  St.  1878, 
c.  254,  when  a  new  trustee  was  appointed  by  the  court  in  pursuance 
of  provisions  in  the  will  or  other  instrument  creating  the  trust,  the 
trust  estate  did  not  vest  in  him  without  proper  conveyance  (Peabody 
V.  Eastern  Methodist  Soc.  in  Lynn,  5  Allen  540.  —  Webster  v.  Van- 
deventer,  6  Gray  428,  429),  unless  the  instrument  creating  the  trust 
provided  that  it  should  so  vest,  it  which  case  it  seems  that  a  convey- 
ance was  not  necessary.  National  Webster  Bank  v.  Eldridge,  115 
Mass.  424,  428. 

Sect.  9.  As  to  the  power  of  the  supreme  court  to  remove  a  trus- 
tee under  its  general  equity  jurisdiction,  see  Bowditch  v.  Banuelos, 
1  Gray  220,  229.  —  Attorney  General  v.  Barbour,  121  Mass.  568, 
573. 

"  Upon  application  of  the  parties  beneficially  interested  in  the  trust.'' 
See  Wilson  v.  Wilson,  145  Mass.  490,  492. 

"  If  such  removal  appears  essential  to  the  interests  of  the  appli- 
cantsy  See  Wilson  v.  Wilson,  145  Mass.  490,  492  (Case  of  removal 
of  trustee  because  of  mutual  iiostility  between  him  and  the  cestui  que 
trust,  the  former  having  discretionary  power  as  to  the  amount  of  in- 
come to  be  paid  over  to  the  latter). 

As  to  what  amounts  to  misconduct  in  a  trustee  sufficient  to  justify 
his  removal,  see  Billings  v.  Billings,  110  Mass.  225,  228.  —  Scott  v. 
Rand,  118  Mass.  215.  — Sparhawk  v.  Sparhawk,  114  Mass.  356,  358. 

''  Evidently  unsuitable^  See  notes  to  chapter  132,  s.  14,  and  to 
chapter  139,  s.  21. 

Sect.  10.  "  A  mere  abandonment  of  a  trust  by  one  trustee  does 
not  divest  his  legal  interest  in  the  trust  property  and  transfer  it  to 
the  other  trustees. 
Grav  428,  429. 
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BONDS    OF    TRUSTEES. 

Sect.  12.  This  section  does  not  apply  to  trustees  for  public  and 
permanent  charities.  Drury  v.  Natick,  10  Allen  169,  176.  —  Lowell, 
Appellant,  22  Pick.  215. 

Sect.  16.  Under  Gen.  St.  c.  100,  ss.  2,  3,  4,  which  remained  in 
force  until  St.  1873,  c.  122,  it  was  not  necessary  that  a  trustee  under 
a  will,  who  was  by  its  provisions  exempted  from  giving  bond,  should 
take  out  any  letters  of  trusteeship  from  the  probate  court.  Parker 
V.  Sears,  117  Mass.  513,  522. 

"  When  the  testator  has  ordered  or  requested  such  exemption"  It 
seems  that  such  request  need  not  be  made  in  express  terms,  but  may 
be  inferred  from  the  general  provisions  of  the  will.  Lowell,  Appel- 
lant, 22  Pick.  215,  221. 

"  When  all  the  persons  beneficially  interested  in  the  trust."  These 
words  "  mean  all  persons  who  have  a  present  vested  interest,  and 
are  not  intended  to  include  all  persons  who  may  possibly  become  in- 
terested in  the  future."     Dexter  v.  Cotting,  149  Mass.  92,  95. 

Sect.  18.  It  seems  that,  notwithstanding  this  provision,  the  fee 
of  land  devised  to  a  person  in  trust  will  vest  and  remain  in  the 
trustee  until  he  is  removed  or  another  trustee  is  appointed,  although 
the  trustee  named  in  the  will  fails  to  give  bond  as  required  by  law. 
Howe  V.  Ray,  110  Mass.  298,  300. 

Where  a  testator  by  his  will  appoints  a  person  his  executor  and 
also  gives  him  property  in  trust,  such  person  may  be  considered  to 
have  declined  the  trust,  if  he  fails  to  give  bond  as  trustee,  although 
he  has  given  bond  as  executor.     Daggett  v.  White,  128  Mass.  398. 

Sect.  19.     See  note  to  section  16. 

SALE   OF   TRUST   ESTATE. 

Sect.  20.  As  to  the  general  authority  of  the  legislature  to  au- 
thorize the  sale  of  estates  held  in  trust,  see  Sohier  v.  Trinity  Church, 
109  Mass.  1, 17. 

As  to  the  extent  of  the  power  of  the  court  to  decree  sales  of  trust 
estates,  see  Old  South  Society  in  Boston  v.  Crocker,  119  Mass.  1,  26. 
—  Weeks  v.  Hobson,  150  Mass.  377. 

For  a  case  in  which  the  court  refused  to  decree  a  sale,  for  the 
reason  that  it  would  tend  to  defeat  some  of  the  objects  of  the  trust, 
see  Davis,  Petitioner,  14  Allen  24,  29. 

For  another  peculiar  case  in  which  the  court  refused  to  order  a 
sale,  see  Hidden  v.  Hidden,  103  Mass.  59. 

As  to  the  validity  of  a  transfer  of  personal  property  by  a  trustee 
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without  license  of  court,  see  Loring  v.  Salisbury  Mills,  125  Mass.  138, 
150.  —  Manahau  v.  Varnum,  11  Gray  405.  See  also  note  to  chap- 
ter 139,  s.  38. 

The  following  is  a  form  for  a  petition  under  this  section  :  — 

To  the  Honorable  the  Judge  of  the  Probate  Court  in  and  for  the  County  of 
Suffolk. 

Respectfully  represents  J.  M.  B.,  of  Boston  in  said  county,  that  he  is 
the  duly  appointed  trustee  under  the  will  of  W.  B.,  late  of  said  Boston, 
for  the  benefit  of  J.  H.  B.  and  others,  —  that  a  portion  of  the  property 
held  by  him  as  trustee  as  aforesaid  consists  of  .  .  .  ,  — that  he  deems  it 
expedient  that  the  said  real  estate  should  be  sold  and  the  proceeds  rein- 
vested in  more  productive  securities,  —  that  the  only  person  now  entitled 
to  a  present  beneficial  interest  in  said  trust  estate  is  J.  H.  B.,  now  of  San 
Francisco  in  the  State  of  California,  and  that  upon  the  death  of  the  said 
J.  H.  B.  the  estate  is  to  be  conveyed  to  his  heirs,  who  are  persons  not 
now  ascertained  or  ascertainable. 

Wherefore  your  petitioner  prays  that  notice  of  this  petition  may  be 
ordered  to  be  given,  in  such  manner  as  this  court  may  order,  to  all  per- 
sons who  are  or  who  may  become  interested  in  said  estate  and  to  all  per- 
sons whose  issue,  not  now  in  being,  may  become  so  interested,  and  that 
a  suitable  person  may  be  appointed  to  appear  and  act  in  this  case  as  the 
next  friend  of  all  persons  not  ascertained  or  not  in  being,  who  are  or 
may  become  interested  in  said  estate,  —  and  that  this  Court  will  order 
your  petitioner  to  sell,  either  at  public  or  private  sale  and  in  one  or  more 
parcels,  as  to  him  shall  seem  most  expedient,  all  the  aforesaid  real  estate 
and  to  convey  the  same  to  the  purchaser  or  purchasers,  and  the  proceeds 
of  such  sale  or  sales  to  invest  in  such  manner  as  will  best  effect  the 
■objects  of  the  said  trust. 

J.  M.  B. 

Sect.  21.  '•'■  Notice  shall  he  given,  in  such  manner  as  the  court  may 
order,  to  all  persons  who  are  or  may  become  interested  in  such  estate, 
and  to  all  persons  whose  issue,  not  then  in  being,  may  become  so  inter- 
ested." A  notice  directed  to  the  "  heirs  at  law,  next  of  kin,  and  all 
other  persons  interested  "  in  the  real  estate  which  it  is  proposed  to 
sell,  has  been  held  to  satisfy  these  requirements  of  the  statute. 
Boston  Safe  Deposit  and  Trust  Co.  v.  Mixter,  146  Mass.  100,  105. 

Sect.  22.  This  section  has  been  held  to  authorize  the  court  to 
appoint  a  trustee  to  carry  out  an  implied  trust  created  by  an  agree- 
ment to  convey  real  estate,  made  by  a  party  residing  out  of  the 
state,  and  to  order  such  trustee  to  convey  the  estate  to  the  pur- 
chaser.    Felch  V.  Hooper,  119  Mass.  52,  58. 
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JURISDICTION    OVER    TRUSTS. 


Sect.  27.  The  courts  of  this  state  have  no  jurisdiction  to  enforce 
the  performance  of  a  trust  created  by  a  judicial  decree  of  a  court  of 
another  state,  having  jurisdiction  of  the  matter.  Jenkins  v.  Lester, 
131  Mass.  355,  357.  — Emery  v.  Batchelder,  132  Mass.  452. 


CHAPTER   142. 


GENERAL  PROVISIONS  RELATIVE  TO  SALES,  MORTGAGES,  RELEASES,  COM- 
PROMISES, ETC.,  BY  EXECUTORS,  ADMINISTRATORS,  GUARDIANS,  AND 
TRUSTEES. 

Section  1.  For  a  case  arising  under  this  section,  see  Miller  v. 
Goodwin,  8  Gray  542,  544. 

After  a  decree  of  a  probate  court  dismissing  a  petition  under  this 
section,  the  petitioner  cannot  bring  another  petition  for  the  same 
purpose  in  the  supreme  court.  Luchterhand  v.  Sears,  108  Mass. 
652. 

The  jurisdiction  conferred  upon  the  probate  court  under  this  sec- 
tion is  concurrent  with  the  jurisdiction  of  the  supreme  court  to  en- 
force the  specific  performance  of  contracts,  and  is  governed  by  the 
same  rules.     Lynes  v.  Hayden,  119  Mass.  482. 

Sect.  6.  As  to  the  power  of  trustees  to  give  power  of  sale  mort- 
gages prior  to  St.  1873,  c.  280,  see  Capron  v.  Attleborough  Bank,  11 
Gray  492. 

Sect.  8.  There  is  no  statute  provision  requiring  trustees  to  sell 
within  a  year  from  the  granting  of  the  license.  Boston  Safe  Deposit 
and  Trust  Co.  v.  Mixter,  146  Mass.  100, 105. 

COMPROMISES,    ETC. 

Sect.  12.  Administrators  may  at  common  law  submit  matters  to 
arbitration,  and  this  power  is  not  affected  by  this  statute.  Chad- 
bourn  V.  Chadbourn,  9  Allen  173. 

As  to  the  effect  of  this  section,  see  also  Blake  v.  Ward,  137  Mass. 
94,  96. 

Sect.  13.  This  provision  held  to  be  constitutional  in  Clarke  v. 
Cordis,  4  Allen  466. 

Parties  in  being,  having  only  future  contingent  interests,  need 
not  be  parties  to  an  agreement  of  compromise  under  this  section. 


372  GENERAL  PROVISIONS   RELATIVE  TO   SALES,   ETC. 

Where  one  of  the  claimants  to  an  estate,  which  is  the  subject  of 
a  compromise  under  this  section,  is  a  minor,  it  seems  that  the 
guardian  of  such  minor  may  execute  the  agreement  of  compro- 
mise so  as  to  make  it  binding  upon  his  ward.  Clarke  v.  Cordis, 
4  Allen  466,  478. 

IRREGULAR    AND    INVALID    SALE3,  ETC.,    BY   EXECUTORS,  ETC. 

Sect.  18.  "iVo  sale  of  real  estate  made.^^  It  seems  that  this 
provision,  making  the  statute  applicable  to  past  sales,  is  not  uncon- 
stitutional.    See  Cooper  v.  Robinson,  2  Cush.  184,  190. 

Quaere,  as  to  the  effect  of  this  statute  with  reference  to  failure  to 
comply  with  requisitions  of  subsequent  statutes. 

"  £(/  an  executor,  administrator,  (guardian,  trustee,  or  other  per- 
son." Quaere,  whether  the  words  "  or  other  person "  render  it 
unnecessary  that  the  person  purporting  to  sell  as  executor,  &c., 
should  have  been  duly  appointed  as  such.  If  they  do  not  have 
this  effect,  it  would  seem  to  be  a  question  whether  the  mere  failure 
of  an  executor  to  give  the  bond  required  by  P.  S,  c.  129,  s.  5,  might 
not  invalidate  all  sales  made  by  him.  See  notes  to  that  section.  So 
also,  the  failure  to  give  due  notice  to  a  non  compos,  upon  proceed- 
ings for  the  appointment  of  a  guardian,  might,  by  invalidating  such 
appointment,  render  void  all  sales  made  by  such  guardian.  See 
notes  to  chapter  139,  s.  7. 

"  For  the  reason  that  the  deed  was  not  delivered  within  one  year 
after  the  license.''^  If  the  deed  is  not  delivered  within  the  year, 
the  sale  will  be  void,  unless  the  case  is  brought  within  the  provisions 
of  this  section.  See  Richmond  v.  Gray,  3  Allen  25,  27.  —  Macy  v. 
Raymond,  9  Pick.  285. 

This  statute  provision  does  not  by  implication  prohibit  a  trustee 
from  selling  at  private  sale,  after  the  lapse  of  a  year  from  the  grant- 
ing of  his  license  for  such  sale.  Boston  Safe  Deposit  &,  Trust  Co. 
V.  Mixter,  146  Mass.  100,  106. 

"  Or  on  account  of  any  irregularity  in  the  proceedings.''^  As  to 
what  defects  in  the  proceedings  may  properly  be  called  irregularities, 
quaere.  It  seems  that  anything  so  important  as  the  omission  to  de- 
liver the  deed  within  the  year  is  not  to  be  deemed  a  mere  ^^irregu- 
larity,''* else  why  is  that  defect  specially  mentioned  in  this  section, 
and  why  was  St.  1840,  c.  97,  enacted,  when  Rev.  St.  c.  71,  s.  38,  and 
c.  72,  s.  20,  were  already  in  force  ?  See  remarks  of  Wells,  J.,  in 
Hannum  v.  Day,  105  Mass.  33,  39. 

"  First.  That  the  license  was  granted  by  a  court  of  competent 
jurisdiction.'"     It  is  provided  by  P.  S.  c.  156,  s.  4,  that  the  jurisdic- 
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tion  assumed  in  any  case  by  a  probate  court,  "  so  far  as  it  depends 
on  the  place  of  residence  of  a  person,  shall  not  be  contested  in  any 
suit  or  proceeding,  except  in  an  appeal  in  the  original  case,  or  when 
the  want  of  jurisdiction  appears  on  the  same  record.'" 

The  jurisdiction  of  a  probate  court  may  be  ousted  by  the  fact  that 
the  judge  is  interested  in  the  case.  See  P.  S.  c.  158,  s.  4,  and  notes 
to  the  same. 

A  license  is  not  granted  by  a  court  of  competent  jurisdiction,  if 
it  is  granted  by  a  court  other  than  that  by  which  the  executor,  ad- 
ministrator, or  guardian,  obtaining  the  license,  was  originally  ap- 
pointed.    See  P.  S.  c.  134,  s.  4,  and  c.  140,  s.  13. 

Under  this  clause  it  is  necessary  to  the  validity  of  a  license 
granted  by  a  probate  court,  that  the  court  should  have  had  author- 
ity under  the  statutes  to  grant  the  license  upon  the  facts  existing. 
The  court  being  "  of  special  and  limited  jurisdiction,  the  facts  essen- 
tial to  that  jurisdiction  must  exist."  Thus,  where  a  license  was 
granted  to  an  executor  who  had  given  a  bond  as  residuary  legatee, 
under  P.  S.  c.  129,  s.  6,  it  was  held  that  a  sale  under  such  license 
was  void.     Thayer  v.  Winchester,  133  Mass.  447,  451. 

So  also  a  sale  by  an  administrator  for  the  payment  of  debts  has 
been  held  to  be  void,  because  at  the  time  of  the  granting  of  the  li- 
cense there  were  no  unpaid  debts  of  the  deceased  for  which  his  es- 
tate was  legally  liable.  This  statute,  however,  was  not  referred  to 
in  the  case,  and  was  perhaps  overlooked.  Tarbell  v.  Parker,  106 
Mass.  347.  See  also  Ames  v.  Jackson,  115  Mass.  511.  It  is  now 
provided,  however,  by  section  20  of  this  chapter,  that  the  adjudica- 
tion of  the  probate  court  as  to  the  existence  of  unpaid  debts  shall  be 
final  and  conclusive.  It  is  to  be  noted  that  a  license  to  sell  real 
estate  for  the  payment  of  debts  may  in  many  cases  be  properly 
granted  even  after  the  expiration  of  the  two  years.  See  Ames  v. 
Jackson,  115  Mass.  511.  —  Munroe  v.  Holmes,  13  Allen  109,  111.  — 
Palmer  v.  Palmer,  13  Gray  326.  — Cooper  v.  Robinson,  2  Cush.  184. 
—  Richmond,  Petitioner,  2  Pick.  567.  —Allen,  Petitioner,  15  Mass. 
58.  —  Scott  V.  Hancock,  13  Mass.  162. 

There  seems  to  be  no  limit  of  time  within  which  a  license  to 
sell  for  the  payment  of  legacies  may  be  granted.  See  P.  S.  c.  134, 
s.  1,  and  c.  136,  s.  19.  —  Brooks  v.  Lynde,  7  Allen  64,  66. 

As  to  other  facts  which  may  be  fatal  to  the  jurisdiction  of  the 
court,  see  notes  to  chapter  156,  s.  2. 

"  Second.  That  the  person  licensed  gave  a  bond,^'  S^c.  In  order 
to  satisfy  this  requirement,  it  will  be  necessary  not  only  that  the  in- 
strument purporting  to  be  the  bond  should  be  approved  by  the  judge, 
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but  that  it  should  also  bear  a  seal  and  be  signed  bj  the  person 
licensed. 

"  Third.  That  the  notice  of  the  time  and  place  of  sale  was  given 
according  to  the  order  of  the  courts  It  would  seem  that  this  require- 
ment will  not  be  complied  with,  unless  the  notice  contains  a  descrip- 
tion of  the  premises  to  be  sold,  sufficiently  accurate  and  full  to  enable 
parties,  who  may  wish  to  purchase,  to  identify  the  estate.  See,  as  to 
the  fulness  of  description  required,  Wyman  v.  Hooper,  2  Gray  141, 147. 

Where  the  notice  erroneously  described  the  premises  as  "  number 
21  on  Warren  Street,"  the  true  number  being  6,  but  gave  also  a  full 
and  correct  description  of  the  estate  by  metes  and  bounds,  it  was 
held  that  the  error  in  the  number  did  not  render  the  notice  invalid. 
New  England  Hospital  for  Women  v.  Sohier,  115  Mass.  50. 

Where  the  notice,  as  published  the  first  and  second  times,  stated 
that  the  sale  would  be  "  on  Friday  the  17th,"  Friday  being  in  fact 
the  16th,  it  was  held  that  such  error  rendered  the  sale  void,  although 
the  notice  was  corrected  at  its  last  publication,  which  was  on  the 
day  of  the  sale.     Wellman  v.  Lawrence,  15  Mass.  326. 

Where  the  notice  of  sale  was  not  dated,  but  was  published  in 
April,  and  recited  that  by  virtue  of  a  license  "  granted  on  the  5th 
day  of  April  instant "  the  sale  would  be  had  "  on  Thursday  the  22d 
day  of  said  April  at  four  o'clock  in  the  afternoon,"  it  was  held  that 
the  notice  sufficiently  indicated  the  time  of  sale.  Brigham  v.  Boston 
&  Albany  R.  R.,  102  Mass.  14, 18. 

The  proper  evidence  that  the  notice  has  been  duly  given  is  afforded 
by  an  affidavit  of  the  executor,  &c.,  making  the  sale,  filed  in  the 
probate  office  pursuant  to  P.  S.  c.  134,  s.  13,  or  c.  140,  s.  17. 

It  has  been  held  that,  in  the  absence  of  all  evidence  that  the  notice 
has  been  given,  no  presumption  to  that  effect  will  be  made  within 
thirty  years.  Thomas  v.  Le  Baron,  8  Met.  355,  364.  But  see  note 
to  chapter  134,  s.  13. 

^'■Fourth.  That  the  premises  were  sold  accordingly,  at  public 
auction,  and  are  held  hy  one  who  purchased  them  in  good  faith." 
The  statutes  do  not  provide  any  method  of  perpetuating  legal  evi- 
dence of  these  facts.  The  deed  ought  to  recite  that  the  premises 
have  been  sold  at  public  auction  to  the  highest  bidder,  &c. 

It  is  not  necessary  to  the  validity  of  a  sale  by  an  executor,  admin- 
istrator, or  guardian,  that  such  sale  should  be  made  by  a  licensed 
auctioneer.     P.  S.  c.  67,  s.  10. 

In  the  absence  of  fraud,  a  sale  by  an  administrator,  <fec.,  will  not 
be  held  to  be  void  at  law  because  the  purchaser  acted  for  the  admin- 
istrator, &c.     The  only  remedy  is  in  equity.     Yeackel  v.  Litchfield, 
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13  Allen  417.  For  a  statement  of  the  relief  to  be  obtained  from  a 
court  of  equity,  see  same  case,  page  419.  See  also  on  this  subject, 
Ives  V.  Ashley,  97  Mass.  198.  —  Walker  v.  Walker,  101  Mass.  169, 
172.  —  Wyman  v.  Hooper,  2  Gray  141,  145.  —  Blood  v.  Hayman,  13 
Met.  231,  236.  —  Rohbins  v.  Bates,  4  Gush.  104,  106.  —  Litchfield  v. 
Cudworth,  15  Pick.  23,  30.  —  Harrington  v.  Brown,  5  Pick.  519.  — 
Dresel  v.  Jordan,  104  Mass.  407,  413,  417.  —  Rotch  v.  Morgan,  105 
Mass.  426,  430.  —  Clark  v.  Blackington,  110  Mass.  369,  876. 

See  P.  S.  c.  132,  s.  15,  for  a  provision  that  "  where  an  executor  or 
administrator  is  removed,  or  letters  of  administration  are  revoked, 
all  previous  sales,  whether  of  real  or  personal  estate,  made  lawfully 
by  the  executor  or  administrator,  and  with  good  faith  on  the  part  of 
the  purchaser,"  "  shall  remain  valid  and  effectual." 

See  section  21  of  this  chapter,  for  a  provision  limiting  the  time 
within  which  an  action  may  be  brought  to  set  aside  a  sale. 

See  section  22  of  this  chapter,  as  to  the  power  of  the  supreme 
court  to  decree  relief  in  cases  of  void  acts  of  persons  acting  as 
executors,  administrators,  guardians,  or  trustees. 

Sect.  21.  '■'■Sold  by  an  executor  or  administrator  under  chapter 
one  hundred  and  thirty-four.^^  In  order  to  bring  a  case  within  this 
section  it  is  not  necessary  that  the  provisions  of  chapter  134  should 
have  been  observed  in  making  the  sale.  Holmes  v.  Beal,  9  Cush. 
223,  227. 

" Under  legal  disability  to  sue"  A  remainder-man,  during  the 
continuance  of  the  life  estate,  is  under  such  disability.  Jewett  v. 
Jewett,  10  Gray  31. 

As  to  the  effect  of  this  section,  see  also  Thayer  v.  Winchester,  133 
Mass.  447,  452. 

Sect.  22.  This  section  applies  to  acts  and  proceedings  had  before 
St.  1873,  c.  253,  s.  3,  of  which  this  section  is  a  re-enactment,  was 
passed.     Nott  v.  Sampson  Manufacturing  Co.,  142  Mass.  479,  481. 

It  has  been  held  that  if  the  defendant  in  a  writ  of  entry  sets  up  as 
an  equitable  defence  to  the  action,  under  St.  1883,  c.  223,  s.  14,  the 
existence  of  facts  which  would  entitle  him  to  a  confirmation  of  his 
title  under  this  section,  he  will  be  entitled,  on  proof  of  such  facts,  to 
a  judgment  in  his  favor,  and  it  was  further  held  that  he  would  be 
entitled  to  such  judgment  in  the  writ  of  entry  even  though  the 
facts  alleged  and  proved  showed  the  original  "  act  or  proceeding  " 
to  have  been  voidable  only,  and  not  "void,"  as  required  by  this 
section.  Nott  v.  Sampson  Manufacturing  Co.,  142  Mass.  479,  480, 
481. 

For  a  case  in  which  relief,  asked  for  under  this  section,  was  refused 
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as  not  being  "  just  and  equitable,"  see  Francis  v.  Daley,  150  Mass. 
381,  383. 

Sect.  24.  This  section  is  not  retroactive  so  as  to  affect  bonds 
given  before  its  passage.     Conant  v.  Newton,  126  Mass.  105,  108. 

As  to  the  effect  of  this  section,  see  Turner  v.  Robbins,  133  Mass. 
207,  209. 


CHAPTER  143. 

GENERAL   PROVISIONS   RELATIVE  TO   BONDS   OP   EXECUTORS,   ADMINIS- 
TRATORS,  GUARDIANS,   AND   TRUSTEES. 

As  to  the  right  of  a  surety  on  a  probate  bond  to  pay  the  amount 
for  which  he  is  liable  without  waiting  for  a  suit  or  order  from  the 
judge,  see  Hazleton  v.  Valentine,  113  Mass.  472,  479. 

As  to  the  cases  in  which  a  bond,  which  is  not  a  valid  probate 
bond,  may  be  good  at  common  law,  see  Conant  v.  Newton,  126  Mass. 
105, 109. 

"  Where  the  sureties  of  a  trustee  have  been  compelled  to  answer 
for  his  breach  of  trust,  they  are  subrogated  to  the  rights  of  both  the 
trustee  and  the  cestui  que  trust  against  those  who  have  participated 
in  his  wrongful  acts."  See  Blake  v.  Traders'  National  Bank,  145 
Mass.  13,  15.  — s.  c.  149  Mass.  250. 

Section  1.  "  Shall  he  inhabitants  of  this  commonwealth.''^  If  there 
are  on  a  bond  two  sureties  who  are  inhabitants  of  this  state  and  a 
third  who  is  not,  such  bond,  if  duly  approved  by  the  judge  of  pro- 
bate, will  be  valid.     Clarke  v.  Chapin,  7  Allen  425. 

Sect.  2.  As  to  the  time  when  the  bond  may  be  approved  by  the 
judge  of  probate,  see  Wells  v.  Child,  12  Allen  330,  332. 

Several  bonds,  each  with  a  single  surety,  may  be  given  instead  of 
one  bond  with  joint  sureties.  Loring  v.  Bacon,  3  Cush.  465,  467. — 
Brooks  V.  Whitraore,  142  Mass.  399,  402. 

Sect.  5.  This  section  applies  to  the  case  of  a  bond  to  pay  debts 
and  legacies  given  by  an  executor  who  is  residuary  legatee.  National 
Bank  of  Troy  v.  Stanton,  116  Mass.  435,  438. 

Whether  a  judge  of  a  probate  court  can,  of  his  own  motion  and 
without  notice  to  any  one  except  the  principal  on  the  bond,  deter- 
mine such  bond  to  be  insufficient  and  order  and  accept  a  new  one, 
quaere.     See  Brooks  v.  Whitmore,  142  Mass.  399,  401. 

Sect.  6.  "  Discharged  from  all  further  responsibility T  See 
McKim  V.  Bartlett,  129  Mass.  226,  229.  —  McKim  v.  Blake,  132 
Mass.  343. 
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As  to  the  proper  mode  of  proceeding  under  this  section,  see  Brooks 
V.  Whitmore,  139  Mass.  356,  358. 

Sect.  8.  The  sureties  on  the  prior  bond  will  not  be  liable  for 
breaches  committed  after  the  approval  of  the  new  bond.  Loring  v. 
Bacon,  3  Cush.  465,  468.  — McKim  v.  Demmon,  130  Mass.  404,  406. 

Although  the  sureties  on  the  prior  bond  are  liable  for  breaches 
committed  before  the  new  bond  is  approved,  the  sureties  on  the  new 
bond  are  also  liable  for  the  same  breaches.  Choate  v.  Arrington, 
116  Mass.  552,  557. 

Sect.  9.  Under  G.  S.  c.  101,  s.  4,  the  marriage  of  a  woman,  who 
was  executrix  or  administratrix,  operated  as  an  extinguishment  of  her 
authority,  and  under  that  law  it  was  held  that  an  administrator  de 
bonis  non,  appointed  upon  the  marriage  of  a  sole  executrix  or  ad- 
ministratrix, could  prosecute  a  suit,  brought  by  such  sole  executrix 
or  administratrix,  and  pending  at  the  time  of  his  appointment. 
Brown  v.  Pendergast,  7  Allen  427. 

For  cases  arising  under  earlier  statutes,  see  Wiggin  v.  Swett,  6 
Met.  195,  196.  —  Newell  v.  Marcy,  17  Mass.  341.  —  Swan  v.  Wilkin- 
son, 14  Mass.  295. 

REMEDY    UPON   BONDS. 

Sect.  10.  The  three  cases  mentioned  in  this  and  the  two  follow- 
ing sections  are  the  only  ones  in  which  a  person  may  sue  a  probate 
bond  for  his  own  benefit  without  application  to  the  judge  of  pro- 
bate, —  consequently  a  legatee  cannot  bring  such  suit.  Newcomb  v. 
Williams,  9  Met.  525,  536.  — Fay  v.  Taylor,  2  Gray  154,  158.— 
Robbins  v.  Hayward,  16  Mass.  524. 

^^  Bi/ a  creditor  .  .  .  zv hen  such  creditor  has  recovered  judgment.^^ 
As  to  the  conclusiveness  of  such  judgment  in  an  action  against  the 
sureties  on  the  bond,  see  Heard  v.  Lodge,  20  Pick.  53,  58.  —  Robin- 
son V.  Hodge,  117  Mass.  222,  224.  —Dawes  v.  Shed,  15  Mass.  6,  9. 

If,  after  the  creditor  obtains  judgment,  facts  occur  which  show 
that  there  are  no  assets  of  the  estate  with  which  to  pay  it,  or  if  the 
estate  is  represented  as  insolvent,  the  creditor  cannot  maintain  a 
suit  upon  the  bond.  Fuller  v.  Connelly,  142  Mass.  227.  (This  case 
overrules  the  earlier  one  of  Newcomb  v.  Goss,  1  Met.  333.) 

"  Upon  demand  made.^^  As  to  the  nature  of  the  demand  required, 
see  Heard  v.  Lodge,  20  Pick.  53,  60. 

Such  demand  may  be  made  in  behalf  of  the  creditor  by  the  attor- 
ney of  record  by  whose  agency  the  judgment  against  the  executor  or 
administrator  has  been  recovered.  So  also  a  demand  by  one  of 
several  joint  creditors  will  be  sufficient.  Heard  v.  Lodge,  20  Pick. 
53,  59. 
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If  the  party  upon  whom  the  demand  was  to  be  made  has  left  the 
commonwealth,  no  demand  is  necessary.  Fall  River  v.  Riley,  138 
Mass.  336,  339. 

Sect.  11.  "  WTien  the  amount  due  to  him  has  been  ascertained  hy 
the  decree  of  distribution.''''  As  to  the  remedy  of  a  creditor  when 
there  has  been  no  such  decree  by  reason  of  the  failure  of  the  admin- 
istrator to  render  his  account,  see  Barton  v.  White,  21  Pick.  58, 
61. 

Sect.  12.  "-By  a  person  who  is  next  of  kin ^^  ^e.  In  case  of  the 
death  of  the  next  of  kin,  his  executor  or  administrator  has  the  same 
right  to  bring  suit.     White  v.  Weatherbee,  126  Mass.  450,  452. 

Sect.  13.  As  to  the  general  theory  and  course  of  proceedings 
under  this  and  the  following  sections,  see  Newcomb  v.  Williams, 
9  Met.  525,  537. 

The  provisions  of  this  section  were  intended  to  meet  the  case  of  a 
wrong  done  by  mal-administration  to  any  individual  interested  in  the 
estate,  and  were  not  intended  to  be  confined  to  the  case  of  a  general 
wrong  to  all  persons  interested  or  to  any  particular  class  of  persons 
whose  rights  have  been  disregarded.  See  Chapin  v.  Waters,  110 
Mass.  195,  199. 

"  Has  failed  to  perform  his  duty,^^  ^c.  Where  an  administrator 
had  failed  to  account  within  the  year,  but  had  subsequently  rendered 
an  account,  which  had  been  allowed  at  the  request  of  all  parties  in 
interest,  it  was  held  that  no  action  would  lie  upon  his  bond.  Loring 
V.  Kendall,  1  Gray  305,  314. 

And  it  seems  that  an  action  cannot  be  maintained  for  a  breach  of 
the  condition  of  an  executor's  or  administrator's  bond,  in  failing  to  file 
an  inventory  or  account  within  the  time  allowed  by  law,  if  the  inven- 
tory and  account  were  filed  before  the  action  was  commenced. 
McKim  V.  Harwood,  129  Mass.  75,  77. 

"  An  executor's  bond  is  a  continuing  obligation,  commensurate  in 
time  with  his  duties,  and  each  violation  of  it  is  a  breach  and  fur- 
nishes a  cause  of  action,"  and  where  a  testator  had  directed  his 
executor  to  raise  a  fund  by  the  sale  of  real  estate,  and  to  pay  the 
income  to  one  for  life  and  after  her  death  to  transfer  the  principal  to 
another,  and  the  executor  failed  to  make  the  sale  and  set  apart  the 
fund,  it  was  held  that,  after  the  death  of  the  party  entitled  to  the 
life  interest,  the  person  then  entitled  to  the  principal  might  maintain 
an  action  on  the  executor's  bond,  although  more  than  twenty  years 
had  elapsed  since  the  executor  had  committed  a  breach  thereof  by 
failing  to  make  the  sale  and  set  apart  the  fund.  Thayer  v.  Keyes, 
136  Mass.  104. 
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"  The  court  may  authorize,''  ^c.  Such  authority  can  only  be 
granted  by  decree  in  writing.     Fay  v.  Rogers,  2  Gray  175. 

No  notice  of  application  is  required  to  be  given  by  the  court  to  the 
executor  or  administrator  before  the  authority  is  granted.  Rich- 
ardson V.  Oakman,  15  Gray  57,  58. 

Nor  can  the  executor  or  administrator,  in  an  action  brought  upon, 
his  bond,  contest  the  validity  of  the  order  of  the  probate  court,  au- 
thorizing the  bringing  of  the  action.  Bennett  v.  Woodman,  116 
Mass.  518,  519. 

"  Or  other  person  aggrieved^  Whether  a  devisee  of  real  estate 
is  such  a  person,  qusere.     Stevens  v.  Cole,  7  Gush.  467,  470. 

The  widow  of  a  devisee  has  been  held  not  to  be  entitled  to  main- 
tain an  action  on  the  bond  of  the  executor  for  injury  done  her  by  an 
illegal  sale,  for  the  payment  of  debts,  of  the  land  devised  to  her  hus- 
band, although,  by  reason  of  the  expiration  of  the  five  years  limited 
in  P.  S.  c.  142,  s.  21,  she  had  lost  her  right  to  treat  the  sale  as  void. 
Thayer  v.  Winchester,  133  Mass.  447,  452. 

The  fact  that  the  party,  on  whose  representation  the  action  on  a 
bond  was  brought,  will  receive  no  benefit  from  a  recovery,  is  no  de- 
fence to  such  action.     Bennett  v.  Woodman,  116  Mass.  518,  520. 

As  to  the  remedy,  upon  the  bond  of  an  administrator  de  bonis  non, 
of  the  administrator  of  a  deceased  executor,  to  whom  at  the  time  of 
his  death  a  balance  was  due  from  the  estate  of  his  testator,  see  Mun- 
roe  V.  Holmes,  13  Allen  109.  —  s.  c.  9  Allen  244. 

Sect.  15.  "  The  writ  shall  he  indorsed  hy  the  person  for  whose 
benefit,'''  ^c.  Such  indorsement  must  specially  designate  the  charac- 
ter of  the  indorser,  as  heir,  legatee,  creditor,  <fec.  Padelford  v.  Hall, 
2  Mass.  149. 

If  the  parties  indorsing  the  writ  prove  not  to  be  entitled  to  recover, 
the  action  cannot,  at  least  without  amendment  of  the  indorsement, 
be  maintained  for  the  benefit  of  other  parties.  Coffin  v.  Jones,  5 
Pick,  61. 

As  to  whether  the  judge  of  probate  or  the  indorser  of  the  writ 
is  to  be  considered  the  real  plaintiff  in  an  action  on  a  probate  bond, 
see  Thomas  v.  Leach,  2  Mass.  152.  —  Paine  v.  Ball,  3  Mass.  235.  — 
Coffin  V.  Jones,  5  Pick.  61. 

"  When  the  action  is  brought  for  the  benefit  of  creditors  .  .  .  there 
shall  be  a  further  indorsement,"  ^c.  Such  further  indorsement  is 
required  only  in  the  cases  specified  in  sections  10,  11,  12,  and  if  the 
indorsement  is  made  in  a  case  under  section  13,  it  will  be  proper 
that  the  court  should  order  it  to  be  annulled  and  stricken  from  the 
writ.     Bennett  v.  Russell,  2  Allen  537,  538. 
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Sect.  18.  Neither  the  ward  nor  any  other  person  interested  in 
the  estate  can  maintain  an  action  in  his  own  name,  either  in  law  or 
in  equity,  but  only  in  the  name  of  the  judge  of  probate  who  is  the 
obligee.  Grout  v.  Harrington,  19  Pick.  403.  —  Conant  v.  Kendall, 
21  Pick.  36. 

"  For  the  benefit  of  any  person  interested  in  the  estate."*^  As  to  who 
may  be  considered  to  be  so  interested  in  the  case  of  a  public  charity, 
see  White  v.  Ditson,  140  Mass.  351,  357. 

Sect.  20.  "  The  bond  of  an  executor  or  administrator.''^  The  pro- 
visions of  this  section  have  been  held  to  apply  to  the  bond  which  was 
required  by  G.  S.  c.  102,  s.  6,  to  be  given  by  an  administrator  upon 
being  licensed  to  sell  more  real  estate  than  was  necessary  for  the 
payment  of  debts.     Bennett  v.  Overing,  16  Gray  267,  270. 

Third  clause.  The  phraseology  of  this  clause  was  altered  by  the 
Commissioners  on  the  Revision  of  1881,  in  order  more  clearly  to 
express  the  law  as  laid  down  in  Choate  v.  Arrington,  116  Mass.  552, 
555. 

See  also  Shurtleff  v.  Ferry,  138  Mass.  259,  260.  —  Stetson  v.  Moul- 
ton,  140  Mass.  597,  600. 

Fourth  clause.  The  phraseology  of  this  clause  was  altered  by  the 
Commissioners  on  the  Revision  of  1881,  in  order  more  clearly  to  ex- 
press the  law  as  laid  down  in  Cliapin  v.  Waters,  110  Mass.  195,  200. 
See  also  Conant  v.  Stratton,  107  Mass.  474,  484.  —  McKim  v.  Bart- 
lett,  129  Mass.  226,  229. 

Fifth  clause.     See  Paine  v.  M'Intier,  1  Mass.  69,  70. 

Sect.  21.  "  Shall  be  considered  as  the  judgment  creditor."  See 
Follansbee  v.  Bird,  8  Cush.  289,  291. 

Sect.  22.     See  Newcomb  v.  Williams,  9  Met.  525,  537,  538. 


CHAPTER  144. 


OP  the  accounts  and  settlements  of  executors,  administrators, 

GUARDIANS,    AND    TRUSTEES. 

"  An  administrator  who,  in  a  particular  transaction,  acts  in  good 
faith  under  the  direction  of  all  the  personal  representatives  who  are 
interested  in  the  estate,  is  to  be  protected,  in  rendering  his  accounts 
in  the  probate  court,  from  a  claim,  on  the  part  of  such  representar 
tives,  that  he  has  not  administered  strictly  according  to  law  in  re- 
spect to  such  transaction.  He  may  prosecute  or  defend  suits, 
compromise  claims  upon  the  estate,  or  deal  with  the  assets  in  a 
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particular  way,  not  usual  or  strictly  legal,  as  by  continuing  the 
property  in  business,  and  the  personal  representatives,  by  whose 
request  or  assent  it  has  been  done,  will  not  be  permitted  to  charge 
him  with  mal-administration."  Colt,  J.,  in  Poole  v.  Munday,  103 
Mass.  174,  176. 

A  guardian  cannot  be  allowed  to  charge  in  his  account  for  dam- 
ages caused  to  his  own  property  by  the  tort  of  his  ward.  Brown  v. 
Howe,  9  Gray  84. 

"  If  a  trustee  acts  with  good  faith  and  a  sound  discretion  in  the 
investment  of  trust  funds,  he  is  not  to  be  held  responsible  for  any 
loss  that  may  happen.  There  is  no  other  restriction,  in  this  com- 
monwealth, upon  the  kinds  of  investment  which  a  trustee  may  make, 
than  that  which  this  rule  implies."  Hoar,  J.,  in  Clark  v.  Garfield, 
8  Allen  427.  See  also  Brown  v.  French,  125  Mass.  410,  415.— 
Bowker  v.  Pierce,  130  Mass.  262,  263.  — Hunt,  Appellant,  141  Mass. 
515,  518,  520.  — New  England  Trust  Co.  v.  Eaton,  140  Mass.  532, 
535.  — Lovell  v.  Minot,  20  Pick.  116,  119.  — Harvard  College  v. 
Amory,  9  Pick.  446,  459.  —Harding  v.  Larned,  4  Alleu  427,  430.  — 
Perry  on  Trusts,  §  456. 

As  to  the  cases  in  which  a  trustee,  executor,  <fcc.,  is  chargeable 
with  simple  or  compound  interest  by  reason  of  delay  in  making  pay- 
ments, see  White  v.  Ditson,  140  Mass.  351,  362. 

As  to  the  amount  for  which  a  trustee  is  chargeable,  when  he  has 
wrongfully  converted  to  his  own  use  trust  securities  the  market  value 
of  which  has  varied,  see  McKim  v.  Hibbard,  142  Mass.  422,  426. 

As  to  the  liability  of  a  trustee,  executor,  or  administrator  for  the 
acts  of  his  cotrustee,  coexecutor,  or  coadministrator,  see  Perry  on 
Trusts,  §§  415-426.—  Abbott  v.  Fisher,  124  Mass.  414,  417.  —  Brazer 
V.  Clark,  5  Pick.  96, 104.  — Ames  v.  Armstrong,  106  Mass.  15, 18.— 
Towne  v.  Ammidown,  20  Pick.  535.  —  McKim  v.  Aulbach,  130  Mass. 
481. 

As  to  the  cases  in  which  a  cestui  que  trust  can  maintain  an  action 
at  law  against  his  trustee  to  recover  income,  &c.,  due  from  the  latter 
to  the  former,  see  Johnson  v.  Johnson,  120  Mass.  465,  466. 

As  to  the  liability  of  an  executor  or  administrator  to  account  in 
this  state  for  moneys  paid  or  collected  in  another  state,  in  which 
he  has  taken  out  ancillary  administration,  see  Clark  v.  Blackington, 
110  Mass.  369,  372.  — Jennison  v.  Hapgood,  10  Pick.  77,  100. 

As  to  the  time  when  que,  who  holds  both  positions,  ceases  to  be 
liable  as  executor  and  begins  to  be  liable  as  trustee,  see  Crocker  v. 
Dillon,  133  Mass.  91.  —  White  v.  Ditson,  140  Mass.  351,  355. 

Payments  by  an  executor  to  residuary  legatees  of  their  shares  of 
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the  residue  are  not  properly  allowable  in  his  accounts  ;  the  settle- 
ment of  his  accounts  "  should  determine  the  amount  of  residue  sub- 
ject to  distribution,  but  not  the  rights  or  shares  of  those  who  are 
entitled."  Granger  v.  Bassett,  98  Mass.  462,  469,  Sed  quaere  de 
hoc.  If  payments  to  residuary  legatees  are  to  be  excluded  from  an 
executor's  account,  why  not  all  payments  of  legacies  ?  Was  not 
Judge  Wells  in  this  case  thinking  of  the  residue  of  an  intestate 
estate  ? 

Upon  the  presentation  of  a  guardian's  account  for  allowance,  the 
court  may  inquire  into  the  propriety  of  an  investment  set  forth  in  a 
schedule  showing  the  investment  of  the  funds  in  the  guardian's 
hands,  and,  if  such  investment  appears  to  be  an  improper  one,  the 
court  may  charge  the  guardian  with  the  full  amount  thereof  in 
money.     Kimball  v.  Perkins,  130  Mass.  141. 

As  to  what  charges  for  repair  or  reconstruction  of  real  estate  held 
by  a  trustee  may  be  taken  out  of  capital  and  what  out  of  income,  see 
Parsons  v.  Winslow,  16  Mass.  361,  368. 

The  general  expenses  of  administration  are  chargeable  to  capital 
and  not  to  income.      Bridge  v.  Bridge,  146  Mass.  373,  377. 

Sect.  2.  "  Ma?/  be  examined  on  oath^^  ^c.  See  Sigourney  v. 
Wetherell,  6  Met.  553,  558. 

Sect.  4.  A  guardian  is  chargeable  with,  and  must  account  for, 
the  rent  of  real  estate  of  his  ward  which  was  occupied  by  him  (the 
guardian)  before  his  appointment,  Mattoon  v.  Cowing,  13  Gray 
387. 

Sect.  5.  This  section  "  does  not  make  an  executor  or  administra- 
tor liable  for  the  use  and  occupation  of  real  estate  for  which  he 
would  not  otherwise  be  liable  in  some  form.  The  purpose  of  the 
section  is  to  provide  a  mode  for  determining  the  amount  and  dispo- 
sition of  what  may  be  due  for  the  use  or  income  of  real  estate,  when 
the  occupation  is  such  as  to  create  a  liability  therefor."  Wells,  J., 
in  Almy  v.  Crapo,  100  Mass.  218,  220, 

The  heirs  or  devisees  of  one  deceased  are  entitled  to  the  rents  and 
profits  of  his  real  estate  until  it  is  sold  for  the  payment  of  his  debts, 
even  although  the  estate  is  insolvent,  Gibson  v.  Farley,  16  Mass.  280. 
—  Lobdell  V.  Hayes,  12  Gray  236.  — Alden  v.  Stebbins,  99  Mass. 
616,  617.  —  Towle  v.  Swasey,  106  Mass,  100, 107.  The  executor  or 
administrator  may,  however,  receive  such  rents  and  profits  by  the 
consent  of  the  heirs,  and  this  section  is  to  be  construed  as  requiring 
him  to  account  for  rents  so  received  by  him,  and  his  failure  so  to 
account  will  constitute  a  breach  of  his  bond.  Stearns  v.  Stearns, 
1  Pick.  157,  158.  — Edwards  v.  Ela,  5  Allen  87,  90. —  Adams  v. 
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Palmer,  6  Gray  338,  339.  —  Choate  v.  Arrington,  116  Mass.  552, 
558.  —  Brooks  v.  Jackson,  125  Mass.  307,  310. — Dickson  v.  United 
States,  125  Mass.  311,  316. 

"  He  is  to  account  for  them  to  the  heirs  and  devisees  only,  unless 
they,  either  expressly  or  by  implication  from  assenting  to  his  ac- 
counts in  which  he  has  charged  himself  with  rents  as  part  of  the 
general  assets,  have  agreed  that  they  shall  be  applied  to  the  payment 
of  legacies  and  expenses  of  administration,  in  which  case  he  is 
chargeable  accordingly."  Devens,  J.,  in  Choate  v.  Jacobs,  136  Mass. 
297,  299. 

When  an  executor  or  administrator  is  chargeable  with  profits 
under  this  section,  he  will  also  be  allowed  for  reasonable  expendi- 
tures in  the  care  of  the  real  estate.     Edwards  v.  Ela,  5  Allen  87,  90. 

If  a  party  in  possession  of  the  real  estate  of  the  deceased  is  not 
only  an  executor  or  administrator,  but  also  an  heir  or  devisee  of  the 
deceased,  his  possession  will  be  presumed  to  have  been  in  the  latter 
capacity.  Newcomb  v.  Stebbins,  9  Met.  540,  545.  —  Palmer  v. 
Palmer,  13  Gray  326,  328.  —  Almy  v.  Crapo,  100  Mass.  218,  220. 
But  it  may  be  shown  that  the  possession  was  in  fact  in  the  other 
capacity.     Brighara  v.  Elwell,  145  Mass.  520,  524. 

An  executor  is  not  chargeable  with  rents  and  profits  of  real  estate 
situated  in  another  state.     Morrill  v.  Morrill,  1  Allen  132. 

"  The  law  raises  a  promise  on  the  part  of  an  administrator,  so  far 
as  he  has  assets,  to  pay  the  reasonable  funeral  expenses  of  burying 
the  deceased,  although  they  are  incurred  before  his  appointment," 
but  he  cannot  be  held  liable  for  the  cost  of  a  monument  or  tomb- 
stone, unless  he  has  himself  authorized  its  purchase.  Sweeney  v. 
Muldoon,  139  Mass.  304,  305,  307. 

Sect.  7.  "  Reasonable  expenses^  "  Executors,  who  are  obliged 
to  employ  counsel  in  the  settlement  of  their  accounts,  shall  be 
allowed  to  charge  to  the  estate  the  reasonable /ees  of  counsel^  For- 
ward V.  Forward,  6  Allen  494,  497. 

Executors  and  others  may  in  certain  cases  be  allowed  for  sums 
paid  to  persons  or  corporations  for  becoming  sureties  on  their  official 
bonds.     St.  1886,  c.  233. 

"  Such  compensation  for  his  services.'^  As  to  the  proper  amount 
to  be  allowed  to  trustees,  guardians,  <fec.,  for  their  services,  see 
Blake  v.  Pegram,  101  Mass.  592,  600.  — s.  c.  109  Mass.  541,  553.— 
May  V.  May,  109  Mass.  252,  257.  —Dixon  v.  Homer,  2  Met.  420.  — 
Bowker  v.  Pierce,  130  Mass.  262,  263.  —  Turnbull  v.  Pomeroy,  140 
Mass.  117,  118.  —  Bridge  v.  Bridge,  146  Mass.  373,  377.  —  May  u. 
Skinner,  149  Mass.  375,  380. 
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As  to  the  cases  in  which  all  claims  for  compensation  may  be  con- 
sidered to  have  been  forfeited  by  reason  of  maladministration,  see 
White  V.  Ditson,  140  Mass.  351,  362.  —  McKim  v.  Hibbard,  142 
Mass.  422,  429. 

"A  trustee  is  entitled  to  a  reasonable  compensation  for  his  ser- 
vices under  all  the  circumstances  of  the  case."  See  Urann  v. 
Coates,  117  Mass.  41,  44. 

"  Whether  a  guardian  should  be  allowed  a  general  commission  in 
addition  to  his  charges  for  special  services  depends  largely  upon  how 
he  has  managed  the  estate,  and  wliether  it  has  been  kept  invested  by 
itself."     Colt,  J.,  in  Pierce  v.  Prescott,  128  Mass.  140,  148. 

The  following  are  understood  in  Boston  to  be  reasonable  rules 
to  determine  in  ordinary  cases  the  charges  of  trustees,  executors, 
and  others  : 

Trustees,  executors,  administrators,  and  guardians,  upon  the  gross 
amount  of  all  income  collected  by  them,  may  charge  five  per  cent. 
See  Gibson  v.  Crehore,  5  Pick.  146,  161.  —  Tucker  v.  Buffum,  16 
Pick.  47,  51. 

Trustees  and  guardians,  upon  the  termination  of  the  trust  or 
guardianship,  may  charge  for  transferring  the  property  to  the  parties 
then  entitled  (including  real  estate,  when  a  deed  is  required)  a  fur- 
ther commission  of  one  per  cent  on  the  gross  amount  of  the  prop- 
erty. Some  good  authorities  however  place  the  proper  charge  in 
such  cases  as  high  as  two  and  one  half  per  cent.  This  might  be  a 
proper  charge  under  some  circumstances.  But  see  May  v.  Skinner, 
149  Mass.  375,  380. 

Upon  a  mere  change  of  investment  trustees  or  guardians  should 
not  make  any  charge  except  in  cases  involving  some  special  and 
unusual  trouble  or  services.  Where,  however,  a  change  of  invest- 
ment involves  a  sale  of  real  estate,  it  is  generally  considered  proper 
to  make  a  charge  of  one  per  cent  on  the  proceeds  of  the  sale,  un- 
less a  broker  has  been  paid  a  commission,  in  which  case  it  is 
doubted  whether  the  trustees  should  charge  a  full  commission  in 
addition. 

Executors  and  administrators,  for  settling  estates,  in  addition  to 
five  per  cent  on  the  income  collected  by  them  while  the  estate  is  in 
their  hands,  may  charge  two  and  one  half  per  cent  on  the  whole 
amount  realized  by  personalty  and  realty  sold  by  them  and  on  the 
appraised  value  of  personalty  transferred  by  them  without  sale. 
When,  however,  the  estate  exceeds  a  million  of  dollars,  only  one 
per  cent  is  to  be  charged  on  the  excess  over  that  sum. 

When  one  of  two  executors,  administrators,  or  trustees  performs 
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substantially  the  whole  labor  of  the  trust,  he  should  receive  two- 
thirds  or  three  quarters  of  the  amount  charged. 

A  trustee  must  deduct  his  commissions  from  the  moneys  paid 
from  time  to  time  to  the  cestui  que  trust,  and  cannot  be  allowed  to 
charge  them  in  a  mass  upon  the  termination  of  the  trust.  Parker 
V.  Ames,  121  Mass.  220,  222. 

A  commission  paid  by  a  trustee  to  a  broker  upon  the  purchase  of 
bonds  for  a  change  of  investment  should  be  made  a  charge  against 
income.     Heard  v.  Eldredge,  109  Mass.  258,  260. 

Sect.  9.  Independent  of  this  section  the  settled  accounts  of 
trustees  and  also  of  guardians  could  be  reopened  under  similar  cir- 
cumstances.    Blake  v.  Pegram,  101  Mass.  592,  598. 

As  to  what  mistakes  and  errors  may  be  corrected  upon  opening  an 
account  under  this  section,  see  Blake  v.  Pegram,  101  Mass.  592,  598, 
599.  _  s.  c.  109  Mass.  541,  551.  —  Dodd  v.  Winship,  144  Mass.  461, 
463.  —  Denholm  v.  McKay,  148  Mass.  434,  443. 

As  to  the  reopening  of  accounts  in  cases  of  fraud  or  mistake,  see 
Jennison  v.  Hapgood,  7  Pick.  1,  7.  —  Davis  v.  Cowdin,  20  Pick.  510, 
512.  —  Foster  v.  Foster,  134  Mass.  120,  122.  —  Blake  v.  Wood,  137 
Mass.  94. 

'-'■  All  former  accounts  of  the  same  accountant  may  he  so  far  opened.^' 
This  refers  only  to  former  accounts  in  the  course  of  settlement  of 
the  same  estate,  and  not  to  accounts  relating  to  other  estates,  al- 
though the  same  person  may  be  executor  or  administrator,  and 
although  the  property  of  one  is  derived  from  the  other.  Granger  v 
Bassett,  98  Mass.  462,  467. 

"  Except  that  a  matter  in  dispute^  which  has  been  previously  heard 
and  determined,^^  ^c.  See  Wiggin  v.  Swett,  6  Met.  194,  198. —  Cum- 
mings  V.  Cummings,  128  Mass.  532. 

Sect.  10.  "  The  amount  'paid  by  him  thereupon  shall  he  allowed'^ 
The  payment  of  the  amount  is  a  condition  precedent  to  its  allow- 
ance.    Thacher  v.  Dunham,  5  Gray  26. 

Sect.  14.  As  to  the  effect  of  tbe  allowance  of  an  account  upon 
the  rights  of  persons  not  in  being,  when  no  guardian  ad  litem  is 
appointed,  see  Morse  v.  Hill,  136  Mass.  60,  67. 

This  section  does  not  mention  among  the  persons,  on  whom  the 
decree  allowing  an  account  shall  be  conclusive,  a  minor  who  has  a 
probate  guardian  who  is  not  the  accountant.  It  would  seem  that  the 
decree  ought  to  be  conclusive  against  such  a  minor,  especially  as 
section  13  appears  not  to  authorize  the  appointment  of  a  guardian  ad 
litem  for  him. 

As  to  whether  the  decree  of  a  probate  court,  allowing  the  account 
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of  an  executor,  can  have  any  effect  on  questions  arising  as  to  the 
payment  or  non-payment  of  legacies^  quaere.  See  Cowdin  v.  Perry, 
11  Pick.  503,  511.  —  Granger  v.  Bassett,  98  Mass.  462,  469. 

But  it  has  been  held  that  the  decree  of  a  probate  court  upon  the 
allowance  of  the  account  of  a  trustee  may  determine  the  question 
whether  certain  moneys  are  to  be  treated  as  capital  or  as  income. 
New  England  Trust  Co.  v.  Eaton,  140  Mass.  532,  533. 

"  The  probate  court  does  not  take  cognizance  of  assignments  made 
by  legatees  or  distributees  of  their  interests,  but  deals  only  with 
those  primarily  entitled  to  the  legacies  or  distributive  shares." 
Devens,  J.,  in  Lenz  v.  Prescott,  144  Mass.  505,  515.  See  also 
Abbott  V.  Foote,  146  Mass.  333,  335. 

Sect.  16.  "  When  the  person  entitled  to  the  money^^  ^c.  See 
Stockbridge,  Petitioner,  145  Mass.  517,  520. 


TITLE    IV. 

OF  THE   DOMESTIC   RELATIONS. 

CHAPTER  145. 

OF  MARRIAGE. 
CERTAIN   MARRIAGES   PROHIBITED. 


For  an  article  on  marriage,  as  affected  by  the  conflict  of  laws,  see 
2  American  Law  Review  214. 

"  What  marriages  between  our  citizens  shall  be  recognized  as 
valid  in  this  commonwealth  is  a  subject  within  the  power  of  the 
legislature  to  regulate.  But  when  the  statutes  are  silent,  questions 
of  the  validity  of  marriages  are  to  be  determined  by  the  jus  gentium, 
the  common  law  of  nations,  the  law  of  nature  as  generally  recognized 
by  all  civilized  peoples. 

"  By  that  law,  the  validity  of  a  marriage  depends  upon  the  ques- 
tion whether  it  was  valid  where  it  was  contracted  ;  if  valid  there,  it 
is  valid  everywhere. 

"  The  only  exceptions  admitted  by  our  law  to  that  general  rule 
are  of  two  classes:  1st.  Marriages  which  are  deemed  contrary  to 
the  law  of  nature,  as  generally  recognized  in  Christian  countries  ; 
2d.  Marriages  which  the  legislature  of  the  commonwealth  has  de- 
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clared  shall  not  be  allowed  any  validity,  because  contrary  to  the 
policy  of  our  laws. 

"  The  first  class  includes  only  those  void  for  polygamy,  or  for  in- 
cest. To  bring  it  witliin  the  exception  on  account  of  polygamy,  one 
of  the  parties  must  have  another  husband  or  wife  living.  To  bring 
it  within  the  exception  on  the  ground  of  incest,  there  must  be  such 
a  relation  between  the  parties  contracting  as  to  make  the  marriage 
incestuous,  according  to  the  general  opinion  of  Christendom  ;  and 
by  that  test,  the  prohibited  degrees  include,  beside  persons  in  the 
direct  line  of  consanguinity,  brothers  and  sisters  only,  and  no  other 
collateral  kindred."  Gray,  C.  J.,  in  Commonwealth  v.  Lane,  113 
Mass.  458,  462.  See  also  Sutton  v.  Warren,  10  Met.  451.  —  West 
Cambridge  v.  Lexington,  1  Pick.  506. 

By  the  common  law,  a  marriage  obtained  by  force  or  fraud  is 
absolutely  void  without  any  decree  of  court.     2  Kent  Com.  76. 

Fraud  must  be  taken  advantage  of  as  soon  as  it  is  discovered,  and 
also  must  be  such  as  goes  to  the  substance  of  the  contract.  Hence 
false  representations  in  regard  to  the  qualities  of  either  of  the  con- 
tracting parties,  for  instance,  as  to  his  or  her  condition,  rank,  for- 
tune, manners,  character,  or  even  chastity,  will  not  invalidate  the 
contract.  If,  however,  the  wife  is  with  child  by  another  man,  even 
though  she  made  no  representations  in  regard  to  her  chastity,  the 
court  will  declare  the  marriage  void.  2  Kent  Com.  77.  —  Reynolds 
V.  Reynolds,  3  Allen  605.  —  Donovan  v.  Donovan,  9  Allen  140. 

Whenever  fraud  is  relied  on  as  the  ground  of  invalidating  a  con- 
tract, it  is  material  not  only  to  prove  false  and  fraudulent  represen- 
tations, but  also  that  they  were  made  under  such  circumstances  as  to 
lead  to  a  reasonable  inference  that  the  party  was  thereby  deceived, 
and  induced  to  enter  into  the  contract  which  he  seeks  to  avoid.  If 
it  appears  that  he  had  the  means  of  ascertaining  the  falsity  of  the 
statements  made  to  him,  or  that  the  nature  of  the  transaction  and 
the  circumstances  attending  it  were  such  as  to  put  a  reasonable 
person  on  inquiry,  the  presumption  of  deceit  arising  from  proof  of 
the  fraud  will  be  repelled,  and  the  party  will  be  left  to  bear  the  con- 
sequences of  his  own  want  of  due  diligence  and  caution.  Foss  v. 
Foss,  12  Allen  26,  27.  —  Crehore  v.  Crehore,  97  Mass.  330. 

As  to  other  causes  which  will  invalidate  a  marriage,  see  Glass  v. 
Glass,  114  Mass.  563,  565.  —  Thompson  v.  Thompson,  114  Mass- 
566. 

Sect.  4.  As  to  the  presumption  that  a  former  husband  or  wife, 
who  has  gone  away  and  has  not  been  heard  from,  is  dead,  see  P.  S. 
c.  207,  s.  5  and  notes  to  the  same. 
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This  section  is  "manifestly  directed  and  limited  to  marriages 
within  the  jurisdiction  of  this  commonwealth."  Gray,  C.  J.,  in 
Commonwealth  v.  Lane,  113  Mass.  458,  461.  Mr.  U.  H.  Crocker 
proposed,  in  the  Revision  of  1881,  to  make  this  section  uniform  with 
those  that  precede  it  by  making  it  read :  "  No  person  shall  marry 
when  he  or  she  has  a  former  wife  or  husband  living,  except  as  pro- 
vided in  chapter  one  hundred  and  forty-six,"  thus  leaving  the  decla- 
ration of  the  invalidity  of  the  marriage  to  section  7,  which  expressly 
limits  such  invalidity  to  marriages  "  solemnized  within  this  com- 
monwealth ; "  but  this  form  was  not  satisfactory  to  the  other 
Commissioners. 

Sect.  5.  "  Insane  persons."  The  words  "  insane  person  "  include 
every  idiot,  non  compos,  lunatic,  insane,  and  distracted  person. 
P.  S.  c.  3,  8.  3,  cl.  10.  By  the  common  law,  all  persons  who  have 
not  at  the  time  the  regular  use  of  the  understanding  sufficient  to 
deal  with  discretion  in  the  common  affairs  of  life,  are  incapable  of 
agreeing  to  the  contract  of  marriage  or  to  any  other  contract.  Mid- 
dleborough  v.  Rochester,  12  Mass.  363.  —  Anonymous,  4  Pick.  32. — 
2  Kent  Com.  75,  76.  As  to  the  effect  which  the  intoxication  of  one 
of  the  parties  would  have  on  the  validity  of  a  marriage,  see  1  Par- 
sons on  Contracts,  310,  311. 

Sect.  7.  In  the  report  of  the  Commissioners  on  the  Revision  of 
1881,  Mr.  U.  H.  Crocker  disclaimed  responsibility  for  the  form  of 
this  section,  this  chapter  being  one  which  had  been  specially  in  his 
charge.  He  stated  that  "  he  considered  that  the  words  '  or  when 
either  party  is  insane  or  an  idiot,'  should  be  omitted  as  rendering 
the  section  inconsistent  with  section  9  ;  but  his  views  were  over- 
ruled by  the  other  commissioners."  Since  the  report  was  made, 
Mr.  Crocker's  attention  lias  been  drawn  to  the  fact  that  Mr.  Bishop, 
in  his  book  on  Marriage  and  Divorce  (6th  ed.  §§  91,  92),  had  pre- 
viously noticed  the  inconsistency  in  these  sections.  Mr.  Bishop, 
after  quoting  the  two  sections  before  referred  to,  goes  on  to  say  : 
"  Here  is  a  contradiction  as  flat  as  words  can  make.  The  first  sec- 
tion declares  the  marriage  of  insane  persons  void ;  the  second,  good 
until  avoided  in  the  lifetime  of  both  the  parties  ;  in  other  words 
voidable.  Now,  quaere,  —  do  these  two  sections,  thus  contradictory, 
taken  together,  and  viewed  in  connection  with  all  the  other  statutes 
of  Massachusetts  and  with  our  unwritten  law  as  imported  from 
England,  operate  to  make  the  marriage,  where  the  impediment  of  an 
unsound  mind  exists,  void  or  voidable,  or  something  else  which  is 
not  aptly  signified  by  either  of  these  words  ?  " 

Sect.  8.     "  Age  of  consent."     The  age  of  consent  is  fourteen  for 
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males  and  twelve  for  females.     2  Kent  Com.  78.  —  Parton  v.  Hervey, 
1  Gray  119. 

Sect.  9.  This  provision  has  been  held  to  be  constitutional,  and  to 
apply  to  marriages  existing  at  the  time  of  its  original  enactment  in 
St.  1845,  c.  222.     Goshen  v.  Richmond,  4  Allen  458. 

LEGITIMACY,    CARE,    ETC.,    OF    ISSUE    OF    VOID    MARRIAGES. 

Sect.  14.  For  a  case  arising  under  this  section,  see  Glass  v. 
Glass,  114  Mass.  563,  565. 

BY   WHOM    AND    HOW    MARRIAGE   MAY   BE    SOLEMNIZED. 

Sect.  22.  "  A  marriage  may  he  solemnized^  No  form  of  words 
is  established  for  the  solemnization  of  a  marriage.  The  usage  is  for 
the  justice  or  minister  to  require  of  the  parties  respectively  an  assent 
to  a  mutual  agreement  to  take  each  other  for  husband  and  wife, 
after  which  he  pronounces  them  to  be  husband  and  wife ;  but  it  is 
sufficient  if  the  parties  themselves  make  a  mutual  agreement  in  the 
presence  of  the  justice  or  minister  with  his  assent,  he  undertaking  to 
act  on  that  occasion  in  his  official  character.  Milford  v.  Worcester, 
7  Mass.  48,  54.     See  also  Mangue  v.  Mangue,  1  Mass.  240,  241. 

Except  in  the  case  of  Quakers,  the  presence  of  a  person  officiating, 
or  at  least  believed  by  the  parties  to  be  officiating  as  a  justice  or 
minister,  is  necessary  to  constitute  a  valid  marriage  in  this  com- 
monwealth. Commonwealth  v.  Munson,  127  Mass.  459,  470.  (This 
case  contains  a  review  by  Gray,  C.  J.,  of  the  various  statutes  and 
decisions  in  this  commonwealth  relative  to  the  solemnization  of 
marriages.) 

"  Minister  of  the  gospel,  ordained  according  to  the  usage  of  his  de- 
nominationr     See  Commonwealth  v.  Spooner,  1  Pick.  234. 

Sect.  27.  See  Myers  v.  Pope,  110  Mass.  314, 316.  —  Cook  v.  Cook, 
144  Mass.  163. 

Sect.  28.     See  Loring  v.  Thorndike,  5  Allen  257. 

EVIDENCE    OF    MARRIAGE. 

Sect.  29.     See  Kennedy  v.  Doyle,  10  Allen  161, 164. 

Sect.  31.  "  The  fact  of  marriage."  When  a  marriage  de  facto 
is  proved,  the  presumption  is  that  the  marriage  was  solemnized  ac- 
cording to  law.  Raynham  v.  Canton,  3  Pick.  293.  —  Commonwealth 
V.  Kenney,  120  Mass.  387. 

"  The  admission  of  such  fact  hy  the  party  against  whom  the  process 
is  instituted.''^  On  the  trial  of  a  joint  indictment  against  a  man  and 
a  woman  for  adultery  with  each  other,  which  charged  that  at  the 
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time  of  the  offence  she  was  the  wife  of  another  man,  her  admission 
to  that  effect  was  held  not  to  be  competent  evidence  against  her 
paramour,  but  only  against  herself.  Commonwealth  v.  Thompson, 
99  Mass.  444. 

"Or  evidence  of  general  re^uteT  In  order  to  prove  a  former  mar- 
riage in  England,  in  support  of  an  indictment  for  polygamy,  it  was 
held  that  a  witness  might  testify  to  the  general  repute  there  at  a 
time  anterior  to  his  acquaintance  with  the  defendant.  Common- 
wealth V.  Johnson,  10  Allen  196. 

"  Or  of  cohabitation  as  married  persons.''''  See  Commonwealth  v. 
Hurley,  14  Gray  411.  —  Loring  v.  Thorndike,  5  Allen  257,  268. 

"  Or  any  other  circumstantial  or  presumptive  evidence.'''  See  Myers 
V,  Pope,  110  Mass.  314,  315. 


CHAPTER   146. 

OF   DIVORCE. 


State  laws  granting  divorces  are  not  unconstitutional  as  impairing 
the  obligation  of  contracts,  if  they  simply  enable  the  courts  to  liber- 
ate one  of  the  parties,  when  the  contract  has  been  broken  by  the 
other.     Dartmouth  College  v.  Woodward,  4  Wheaton  518,  629,  696. 

As  to  the  authority  of  the  legislature  in  matters  of  divorce,  see 
Sparhawk  v.  Sparhawk,  116  Mass.  315,  317,  318. 

As  to  the  cases  in  which  a  divorce  obtained  by  fraud  may  be  set 
aside,  see  Edson  v.  Edson,  108  Mass.  590,  596. 

"  A  decree  of  divorce  will  not  be  vacated  and  set  aside  by  the 
court,  after  the  term  at  which  it  was  entered,  without  clear  proof 
that  the  libellee  was  prevented  by  fraud  of  the  libellant  or  imposi- 
tion upon  the  court  from  being  heard  in  the  original  suit  upon  some 
matters,  which,  if  then  proved,  would  have  constituted  a  good  de- 
fence."    Gray,  C.  J.,  in  Holbrook  v.  Holbrook,  114  Mass.  568,  569. 

CAUSES   FOR   DIVORCE. 

Section  1,  "J.  divorce  from  the  bond  of  matrimony. '^  In  all  libels 
for  divorce  from  the  bond  of  matrimony,  a  legal  marriage  must  first 
be  proved.     Mangue  v.  Mangue,  1  Mass.  240. 

The  usage  of  not  granting  a  divorce  upon  the  uncorroborated  testi- 
mony of  the  libellant  is  merely  a  general  rule  of  practice,  not  an 
inflexible  rule  of  law.     Robbins  v.  Robbins,  100  Mass.  150. 
■  If  a  decree  dismissing  a  libel  for  divorce  does  not  set  forth  that 
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the  dismissal  is  without  prejudice,  it  will  be  a  bar  to  a  new  libel  for 
the  same  cause.     Thurston  v.  Thurston,  99  Mass.  39. 

"  Adulter^/."  A  married  person  is  guilty  of  adultery,  if  he  or  she 
has,  during  coverture,  voluntary  sexual  intercourse  with  any  person 
other  than  the  wife  or  husband.  Commonwealth  v.  Call,  21  Pick. 
509.  —  Commonwealth  v.  Thompson,  2  Cush.  553.  Proof  of  a 
second  marriage  will  not  be  sufficient  to  establish  adultery,  but 
cohabitation  or  actual  criminal  intercourse  must  also  be  shown. 
Reemie  v.  Reemie,  4  Mass.  586. 

A  divorce  will  not  be  granted  if  the  libellee  was  insane  at  the 
time  the  adultery  was  committed.  Broadstreet  v.  Broadstreet,  7 
Mass.  474. 

It  seems  that  the  admission  of  the  respondent,  uncorroborated  by 
other  circumstances,  will  not  justify  the  court  in  granting  a  divorce 
for  adultery,  unless  the  confession  was  made  prior  to  the  trial,  and 
it  is  proved  that  there  could  not  have  been  any  collusion.  Baxter  v. 
Baxter,  1  Mass.  346.  —  Holland  v.  Holland,  2  Mass.  154.  —  Billings 
V.  Billings,  11  Pick.  461. 

In  testifying  concerning  adultery,  the  witnesses  must  state,  if  pos- 
sible, the  name  of  the  person  with  whom  the  crime  was  committed. 
If  by  so  doing  a  witness  would  criminate  himself,  he  may  of  course 
refuse  to  testify  at  all,  but  if  he  does  aver  that  the  crime  was  com- 
mitted, he  cannot  then  refuse  to  state  with  whom  it  was  committed. 
Brown  v.  Brown,  5  Mass.  320.  —  Foster  v.  Pierce,  11  Cush.  437.  If 
the  name  of  the  party  is  unknown,  it  will  be  sufficient  to  prove  that 
the  act  was  committed  with  a  person  not  the  husband  or  wife  of  the 
party  charged.     Commonwealth  v.  Thompson,  2  Cush.  551. 

For  certain  rules  of  evidence  applicable  to  the  proof  of  adultery, 
see  Thayer  v.  Thayer,  101  Mass.  111. 

" Impotence/"  By  the  common  law,  impotency,  in  order  to  be  a 
good  ground  for  divorce,  must  have  existed  before  the  marriage,  and 
must  be  incurable.  Moreover,  if  the  husband  or  wife  at  the  time  of 
marriage  knew  that  the  other  was  impotent,  a  divorce  could  not  be 
obtained.  Bishop  on  Marriage  and  Divorce,  §  235,  240.  This  statute 
provides  for  cases  of  impotency  occurring  after  the  marriage  has  been 
contracted.  See  Report  of  Commissioners  on  Revision  of  1836,  note 
to  c.  76,  s.  5. 

"  Utter  desertiony  Desertion  does  not  signify  merely  a  refusal  of 
matrimonial  intercourse,  which  would  be  a  breach  or  violation  of  a 
single  conjugal  or  marital  duty  or  obligation  only,  but  it  imports 
a  cessation  of  cohabitation,  a  refusal  to  live  together,  which  involves 
the  abnegation  of  all  the  duties  and  obligations  resulting  from  the 
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marriage  contract.  Southwick  v.  Southwick,  97  Mass.  327.  — 
Magrath  v.  Magrath,  103  Mass.  577. 

If  a  wife  leaves  her  husband  with  his  approbation  or  consent,  it 
does  not  constitute  a  desertion  within  the  meaning  of  this  section. 
—  Lea  V.  Lea,  8  Allen  418.  —  Lea  v.  Lea,  99  Mass.  493,  495.  The 
same  is  true  when  a  wife  leaves  her  husband  "  for  a  justifiable 
cause."     Miller  v.  Miller,  150  Mass.  Ill,  112. 

And  where  a  husband,  before  the  expiration  of  three  years  after  his 
wife  had  deserted  him,  filed  a  libel  against  her  for  a  divorce  on  ac- 
count of  adultery  committed  by  her,  it  was  held  that,  by  filing  such 
libel,  he  had  so  clearly  declared  his  refusal  to  cohabit  with  her  that 
he  could  not  afterwards  maintain  a  libel  against  her  for  a  divorce  on 
the  ground  of  desertion.     Ford  v.  Ford,  143  Mass.  577,  580. 

A  divorce  for  desertion  may  be  granted  against  a  person  who  has 
been  imprisoned  under  successive  sentences  during  the  greater  part 
of  the  time  during  which  the  desertion  has  continued,  provided  that 
it  began  before  the  imprisonment,  and  that  there  were  opportuni- 
ties to  return,  which  were  not  improved.     Hews  v.  Hews,  7  Gray  279. 

Proof  of  the  desertion  of  the  libellant,  caused  and  justified  by  the 
misconduct  of  the  libellee,  is  not  sufficient  to  sustain  an  allegation  of 
the  desertion  of  the  libellee.     Fera  v.  Fera,  98  Mass.  155. 

Misconduct  of  the  libellant  may  be  a  sufficient  defence  to  a  libel 
for  desertion,  although  not  sufficient  to  support  a  libel  for  divorce  by 
the  libellee.     Lyster  v.  Lyster,  111  Mass.  327. 

A  divorce  will  not  be  granted  for  desertion,  when  the  evidence 
relied  on  to  prove  the  desertion  raises  rather  a  presumption  that  the 
libellee  is  dead.     Bodwell  v.  Bodwell,  113  Mass.  314. 

"  Gross  and  confirmed  habits  of  intoxication^  See  Blaney  v. 
Blaney,  126  Mass.  205. 

The  reference  to  "  habits  of  intoxication  contracted  after  mar- 
riage," and  to  "  cruel  and  abusive  treatment,"  was  not  in  the  Re- 
vised Statutes  of  1836,  nor  in  the  Report  of  the  Commissioners  on 
the  Revision  of  1860,  but  was  added  by  the  legislature  when  the 
General  Statutes  of  1860  were  passed. 

"  Extreme  cruelty.''^  "  Cruel  and  abusive  treatment"  Under  the 
Revised  Statutes  of  1836  it  was  held  that  the  charge  of  "  extreme 
cruelty  "  could  only  be  supported  by  proof  of  unprovoked  force  or 
violence,  and  that  threats  alone  were  not  sufficient.  French  v. 
French,  4  Mass.  587.  — Hill  v.  Hill,  2  Mass.  150.  Bishop,  however, 
cites  an  unreported  Massachusetts  case  in  which  Wilde,  J.,  with 
the  concurrence  of  the  other  judges,  decided  that  one  act  of  cruelty 
was  sufficient,  if  the  court  thought  the  wife  in  danger  of  bodily  harm, 
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and  that  she  need  not  be  wholly  blameless.  Bishop  on  Marriage 
and  Divorce,  §  465. 

Under  the  present  statute,  in  order  to  support  a  libel  for  cruel  and 
abusive  treatment,  or  cruelty  in  neglecting  or  refusing  to  provide 
suitable  maintenance  for  the  wife,  it  must  appear  that  the  cruelty 
was  such  as  to  cause  injury  to  the  life,  limb,  or  health  of  the  libel- 
lant,  or  a  danger  of  such  injury,  or  a  reasonable  apprehension  of  such 
danger,  if  the  parties  should  continue  to  live  together,  Bailey  v, 
Bailey,  97  Mass.  873,  380.— Ford  v.  Ford,  104  Mass.  198. 

Tlie  total  denial  of  sexual  intercourse  by  the  wife  is  not  cruel  and 
abusive  treatment  by  her  of  her  husband,  such  as  to  entitle  him  to  a 
divorce  under  this  section.     Cowles  v.  Cowles,  112  Mass.  298. 

For  a  recent  and  interesting  English  case  in  which  acts  unaccom- 
panied by  personal  violence  were  held  to  constitute  cruelty  sufficient 
to  authorize  a  divorce,  see  Kelly  v.  Kelly,  L.  R.  2  P.  &  D.  59. 

"  The  words  '  cruel  and  abusive  treatment '  seem  to  import  on 
their  face  conduct  directed  towards  the  other  party  and  with  a  malev- 
olent motive."     Holmes,  J.,  in  W v.  AV ,  141  Mass.  495. 

"  When  the  husband,  being  of  sufficient  ability,  grossly  or  ivantonly 
and  cruelly  refuses"  ^c.  The  mere  neglect  of  a  husband,  with  no 
circumstance  of  aggravation,  to  provide  maintenance  for  his  wife 
and  children  for  fifteen  years,  during  which  she  has  supported  the 
children  from  her  own  earnings,  is  not  such  gross  or  wanton  and 
cruel  neglect  as  will  sustain  a  libel  by  her  for  divorce.  Peabody  v. 
Peabody,  104  Mass.  195.  See  also  Bailey  v.  Bailey,  97  Mass.  373, 
380.  — Holt  V.  Holt,  117  Mass.  202. 

Sect.  2.  "  Whe7i  either  party  has  been  sentenced,"  ^c.  A  party  so 
sentenced  cannot  maintain  against  the  other  party  a  libel  for  divorce 
for  adultery  committed  after  such  sentence.  Handy  v.  Handy,  124 
Mass.  394. 

Sect.  3.  As  to  the  necessity  for  notice  to  the  defendant  upon  a 
petition  under  this  section,  see  Peaslee  v.  Peaslee,  147  Mass.  171, 
177. 

Sect.  4.  "  Lived  together  as  husband  and  wife."  Under  this 
clause  it  is  necessary  that  the  parties  should  have  acquired  a  domi- 
cil  here.  Ross  v.  Ross,  103  Mass.  575.  Proof  that  a  husband  and 
wife  lived  at  the  same  time  in  this  state,  but  without  cohabiting  or 
having  any  communication  with  each  other,  is  not  proof  tliat  they 
"  lived  together  as  husband  and  wife."  Schrow  v.  Schrow,  103 
Mass.  574.  —  Weston  v.  Weston,  143  Mass.  274. 

(This  latter  case  overrules  Eaton  v.  Eaton,  122  Mass.  276,  278,  in 
which  it  was  held  that  it  was  sufficient  to  satisfy  the  provisions  of 
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this  section  "  if  the  parties  had  both  lived  and  had  their  actual  dom- 
icil  and  place  of  residence  within  this  commonwealth,  while  legally 
sustaining  the  marriage  relation  towards  each  other,"  and  that 
no  proof  of  cohabitation  was  necessary.) 

"  And  one  of  them  lived  in  the  commonwealth  at  the  time  when  the 
cause  occurred."  If  the  legal  domicil  of  one  of  the  parties  remained 
within  the  jurisdiction  of  this  commonwealth  when  the  cause  oc- 
curred, the  requirement  of  the  above  provision  is  satisfied,  Shaw  v. 
Shaw,  98  Mass.  158. 

As  a  general  rule  the  domicil  of  the  husband  is  the  domicil  of  the 
wife,  though  they  live  apart ;  but  an  innocent  wife  may  under  some 
circumstances  have  a  separate  domicil  for  the  purpose  of  sustaining 
a  libel  against  a  guilty  husband.  See  Burlen  v.  Shannon,  115  Mass. 
438,  447. 

Sect.  5.  "  Unless  it  appears  that  the  lihellant  has  removed  into 
the  commomvealth  for  the  purpose  of  obtaining  a  divorce."  As  to 
what  would  warrant  an  inference  that  such  was  the  case,  see  Chase 
V.  Chase,  6  Gray  157. 

LIBELS    FOR   DIVORCE. 

It  seems  that,  in  all  libels  for  divorce,  a  legal  marriage  must  be 
proved  before  a  divorce  can  be  granted.  Mangue  v.  Mangue,  1 
Mass.  240.     But  see  Hill  v.  Hill,  2  Mass.  150. 

The  right  to  a  jury  trial  in  libels  for  divorce  is  not  secured  by  the 
constitution.     Bigelow  v.  Bigelow,  120  Mass.  320,  321. 

In  a  libel  for  divorce  on  the  ground  of  adultery,  the  libel  must 
name  the  particeps  criminis,  or  aver  that  he  or  she  is  unknown  to 
the  libellant.  Church  v.  Church,  3  Mass.  157.  —  Choate  v.  Choate, 
3  Mass.  391. 

Sect.  6.  A  husband  who  resides  out  of  the  state  may  maintain 
here  a  libel  for  divorce  against  his  wife,  who  resides  here,  for  a 
cause  that  occurred  here  at  a  time  when  both  parties  resided  here. 
Watkins  v.  Watkins,  135  Mass.  83. 

"  The  adverse  party  still  living  therein."  A  party  was  held  to  be, 
in  the  sense  of  this  statute  "  still  living"  in  the  county  of  his  former 
residence,  although  he  was  in  fact  confined  in  the  state  prison  in 
another  county,  having  been  sentenced  to  confinement  there  for  six 
years.     Hanson  v.  Hanson,  111  Mass.  158. 

'■''The  libel  shall  be  heard  and  determined  in  the  court  held  for  that 
county."  When  the  parties  have  lived  together  in  more  than  one 
county,  the  libel  must  be  brought  in  that  county  in  which  they  last 
lived  together.     Banister  v.  Banister,  150  Mass.  280. 

Sect.  7.     "  Shall  be  signed  by  the  libellant."     A  libel  for  divorce, 
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filed  by  a  libellant  of  sound  mind,  &c.,  cannot  be  sustained  if  it  is 
signed  only  by  his  attorney,  although  the  attorney  was  specially 
empowered  by  him  to  sign  it.     Gould  v.  Gould,  1  Met.  382. 

'■^Otherwise  it  may  he  signed  by  the  guardian  of  the  libellant.^' 
Quaere,  whether  under  this  clause  a  libel  could  be  signed  by  the 
guardian  of  a  spendthrift.     See  Winslow  v.  Winslow,  7  Mass.  96. 

A  divorce  has  been  granted  when  the  libel  was  filed  by  the  guar- 
dian of  the  libellant,  the  latter  having  become  hopelessly  insane. 
Cowan  V.  Cowan,  139  Mass.  377,  379. 

The  court  will  entertain  a  petition,  filed  by  a  third  party,  repre- 
senting that  a  libellant  for  divorce  is  insane ;  and  if  such  insanity  is 
established,  the  court  will  appoint  a  guardian  ad  litem  to  conduct 
the  cause  of  the  libellant.     Denny  v.  Denny,  8  Allen  311. 

Sect.  9.  As  to  the  proper  service  of  a  libel  for  divorce,  see 
Leavitt  v.  Leavitt,  135  Mass.  191. 

A  libel  for  divorce  may  be  maintained,  after  publication  of  notice 
under  this  section,  against  a  defendant  who  is  out  of  the  common- 
wealth, and  has  no  domicil  within  it.  Blackington  v.  Blackington, 
141  Mass.  432,  435. 

Sect.  11.  As  to  the  effect  of  an  attachment  under  this  section, 
see  Burrows  v.  Purple,  107  Mass.  428.  —  Downs  v.  Flanders,  150 
Mass.  92,  93. 

Sect.  14.  The  appointment  by  the  court  of  a  guardian  ad  litem, 
in  accordance  with  the  provisions  of  this  section,  is,  in  any  subse- 
quent stage  of  the  cause,  prima  facie  evidence  of  the  respondent's 
insanity.     Little  v.  Little,  13  Gray  2G4. 

As  to  the  authority  of  a  guardian  ad  litem,  appointed  to  represent 
an  insane  party  to  a  libel  for  divorce,  see  Garnett  v.  Garnett,  114 
Mass.  379,  380. 

Sect.  15.  "  Such  sum  of  money, ^^  ^c.  The  amount  which  the 
court  will  require  of  the  husband,  to  enable  his  wife  to  maintain  or 
defend  a  libel  for  divorce,  is  not  to  exceed  a  reasonable  amount  for 
the  compensation  of  counsel  and  other  expenses,  without  regard  to 
the  amount  which  might  properly  be  charged,  as  between  counsel 
and  client,  by  the  counsel  actually  employed.  Baldwin  v.  Baldwin, 
6  Gray  341. 

EIGHT    TO   MARRY  AGAIN. 

Sect.  22.  If  a  person  against  whom,  as  the  guilty  party,  a  di- 
vorce, which  is  valid  under  section  41  of  this  chapter,  has  been  ob- 
tained in  another  state,  is  by  the  laws  of  that  state  at  liberty  to 
marry  again,  his  or  her  marriage  will  be  recognized  as  valid  in  this 
state,  whether  contracted  here  or  in  such  other  state.     Bullock  v. 
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Bullock,  122  Mass.  3,  5.  —  Commonwealth  v.  Lane,  113  Mass.  458, 
471.     See  also  West  Cambridge  v.  Lexington,  1  Pick.  506,  508. 

EFFECT    OF    DIVORCE    ON    RIGHTS   TO    PROPERTY. 

Sect.  24.  "  In  like  manner  as  if  her  husband  were  dead.'''' — See 
Kriger  v.  Day,  2  Pick.  316.  — Dunham  w.  Dunham,  128  Mass.  34,  36. 

"  The  whole  or  any  part  of  her  personal  property  that  has  come  to 
her  husband  by  reason  of  the  marriage.''^  See  Dean  v.  Dean,  5  Pick. 
428.  —  Dean  v.  Richmond,  5  Pick.  461.  See  also  Ames  v.  Chew, 
5  Met.  320. 

Sect.  28.  The  wife's  adultery,  without  divorce,  does  not  deprive 
her  of  her  right  to  dower.     Lakin  v.  Lakin,  2  Allen  45. 

A  divorce  obtained  in  another  state  has  the  same  effect,  in 
barring  a  wife's  right  of  dower,  as  a  divorce  obtained  in  this  state. 
Hood  V.  Hood,  110  Mass.  463,  464.  But  see  Mansfield  v.  Mclntyre, 
10  Ohio  Rep.  27,  30.  —  Lakin  v.  Lakin,  2  Allen  45,  46. 

GENERAL  POWERS  OF  COURT. 

Sect.  33.  "  According  to  the  course  of  proceeding  in  ecclesiastical 
courts  and  in  courts  of  equity'^  See  Ingalls  v.  Ingalls,  150  Mass. 
57,  58. 

"  May  issue  process  .  .  .  of  execution.^''  See  Burrows  v.  Purple, 
107  Mass.  428,  434. 

Under  this  section  the  court  may  refer  a  question  of  the  amount 
of  alimony  to  a  master  or  to  arbitration.  Carter  v.  Carter,  109 
Mass.  306,  310. 

Sect.  34.  "  Either  party  may  take  exceptions.''^  No  appeal  lies 
to  the  full  court  in  matter  of  fact.  Sparhawk  v.  Sparhawk,  120 
Mass.  390. 

As  to  the  cases  in  which  exceptions  may  be  taken,  see  Brigham  v. 
Brigham,  147  Mass.  159,  160. 

Sect.  36.  A  wife,  who  has  good  grounds  for  obtaining  a  divorce, 
cannot  obtain  alimony  by  petitioning  in  equity  for  the  issue  of  a 
writ  of  supplicavit  against  her  husband,  although  he  refuses  to  sup- 
port lier  and  their  minor  child,  and  although  she  has  religious  and 
conscientious  scruples  against  applying  for  a  divorce.  Adams  v. 
Adams,  100  Mass.  365. 

When  the  court  decrees  alimony,  it  may  order  it  to  be  paid  either 
in  instalments  at  stated  periods,  or  in  one  gross  sum,  and  it  may 
include  in  such  gross  sum  arrears  of  alimony,  and  also  costs  and 
expenses  of  suit,  &c.     Burrows  v.  Purple,  107  Mass.  428,  432. 

Upqn  a  petition  for  an  award  of  a  gross  sum  for  alimony  in  place 
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of  an  annual  sum  previously  awarded,  the  court  is  not  confined  to 
determining  an  equivalent  sum,  but  may  consider  all  the  circum- 
stances of  the  parties.     Sparhawk  v.  Sparhawk,  120  Mass.  390,  391. 

Alimony  may  be  allowed  to  a  wife  after  a  decree  nisi  for  a  divorce 
has  been  rendered  against  her.  Brigham  v.  Brigham,  147  Mass. 
159,  160. 

For  some  general  considerations  relative  to  tlie  granting  of  ali- 
mony, see  Graves  v.  Graves,  108  Mass.  314,  317. 

As  to  tlie  validity  of  arrangements  between  the  parties  for  pay- 
ments to  be  made  in  lieu  of  alimony,  see  Chapin  v.  Chapin,  135 
Mass.  393. 

Sect.  37.  The  court  will  not  issue  an  execution  for  alimony  with- 
out an  affidavit  that  it  is  still  unpaid,  and  notice  to  the  respondent. 
Newcomb  v.  Newcomb,  12  Gray  28.  But  see  Chase  v.  Chase,  105 
Mass.  385,  388.  —  Bell  v.  Walsh,  130  Mass.  163, 166. 

A  decree  for  alimony,  made  by  the  supreme  court,  can  be  enforced 
only  by  that  court,  and  cannot  be  enforced  by  an  action  on  the  decree 
in  the  superior  court,  Allen  v.  Allen,  100  Mass.  373.  But  see  Bur- 
rows V.  Purple,  107  Mass.  428,  437. 

As  to  the  different  modes  in  which  the  court  may  enforce  its 
decree  for  the  payment  of  alimony,  see  Slade  v.  Slade,  106  Mass. 
499.  —  Knapp  v.  Knapp,  134  Mass.  353,  354. 

Sect.  39.  As  to  the  power  of  the  court  to  revise  or  alter  a  decree 
for  alimony,  see  Knapp  v.  Knapp,  134  Mass.  353,  355. 

FOREIGN   DIVORCES. 

Sect.  41.  "  A  court  having  jurisdiction  of  the  cause  and  of  both 
the  parties^  There  is  no  presumption  that  a  court  of  record  in  an- 
other state  has  jurisdiction  to  grant  a  divorce  in  a  case  where  no 
service  of  process  upon  the  libellee  appears  by  the  record  to  have 
been  made.  And  further,  as  to  what  is  necessary  to  prove  a  valid 
divorce  in  another  state,  see  Commonwealth  v.  Blood,  97  Mass.  538. 
—  Burlcn  v.  Shannon,  115  Mass.  438,  447. 

"  Shall  he  valid  and  effectual  in  this  commonwealth.^^  If,  however, 
it  is  alleged  that  there  was  fraud  or  collusion  in  obtaining  a  foreign 
divorce,  our  courts  have  the  undoubted  right  to  investigate  the  cir- 
cumstances of  the  case,  and,  if  such  fraud  or  collusion  is  proved,  to 
declare  the  foreign  judgment  null  or  void.  Lyon  v.  Lyon,  2  Gray 
367,  368.  —  Hood  v.  Hood,  11  Allen  196.  —  Sewall  v.  Sewall,  122 
Mass.  156,  160.  —  Hardy  v.  Smith,  136  Mass.  328,  331. 

A  foreign  decree  of  divorce,  if  conclusive  between  the  parties,  will 
be  conclusive  as  to  all  the  world.     Burlen  v.  Shannon,  115  Mass. 
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438,  449.  —  Hood  v.  Hood,  110  Mass.  463, 465.  —  Bullock  v.  Bullock, 
122  Mass.  3,  4. 

As  to  the  validity  of  divorces  obtained  in  other  states,  see  also 
Cheever  v.  Wilson,  9  Wallace,  109,  121.  —  Loud  v.  Loud,  129  Mass. 
14,  18.  — Cunimington  v.  Belchertown,  149  Mass.  223. 

"  But  when  an  inhabitant  of  this  commomvealth  goes  into  another 
state  or  country  to  obtain  a  divorce,^''  ^c.  This  portion  of  the  section 
is  not  unconstitutional.     Sewall  v.  Sewall,  122  Mass.  156,  160. 

Evidence  that  one  of  the  parties  went  into  another  state,  and 
shortly  thereafter  applied  for  and  obtained  a  divorce  for  causes 
which  would  not  be  sufficient  in  this  state,  warrants  the  inference 
that  such  party  went  into  that  state  "  to  obtain  a  divorce."  Chase 
V.  Chase,  6  Gray  157.  —  Lyon  v.  Lyon,  2  Gray  367. 

See  also,  as  to  this  portion  of  the  section,  Cheever  v.  Wilson, 
9  Wallace  108.  — Smith  t?.  Smith,  13  Gray  209.  — Chase  v.  Chase, 
6  Gray  157.  — Hood  v.  Hood,  11  Allen  196. 

Of  Certain  Ways  in  tvhich  a  Libel  for  Divorce  may  be  bar-ed. 

Condonation.  Condonation  is  the  conditional  forgiveness  by  the 
Imsband  or  wife  of  such  conduct  on  the  part  of  the  other  as  would 
be  sufficient  ground  for  a  divorce,  and  as  long  as  the  condition 
remains  unbroken,  the  condonation  is  a  perfect  bar  to  a  libel  for 
divorce  for  the  cause  condoned.  Condonation  may  be  proved  by  an 
express  declaration  of  forgiveness,  but  generally  is  established  by 
implication.     2  Bishop  on  Marriage  and  Divorce  §§  33,  37. 

The  law  will  presume  condonation  if  the  husband  or  wife  volun- 
tarily continues  the  connubial  intercourse  after  knowing  and  believ- 
ing the  matrimonial  offences  of  the  other.  Rogers  v.  Rogers,  122 
Mass.  423,  424.  —  2  Bishop  on  Marriage  and  Divorce  §§  38,  39.  — 
North  V.  North,  5  Mass.  320.  —  Anonymous,  6  Mass.  147.  —  Clark  v. 
Clark,  97  Mass.  331,  332.  —  Maglathlin  v.  Maglathlin,  138  Mass. 
299. 

It  has  been  held,  and  it  appears  to  be  the  sounder  view  in  principle, 
that  in  order  to  establish  condonation  it  is  necessary  to  show  that 
the  party  not  only  knew  that  the  other  was  guilty,  but  also  that  he 
or  she  was  able  to  prove  sufficient  to  secure  a  divorce.  2  Bishop  on 
Marriage  and  Divorce  §  43.  —  Quincy  v.  Quincy,  10  N.  H.  272. 

Condonation  is  not  so  easily  to  be  inferred  against  the  wife,  from 
her  cohabitation,  as  against  the  husband,  because  such  cohabitation 
for  a  time  may  be  not  only  justifiable,  but  even  necessary.  Gardner 
V.  Gardner,  2  Gray  434,  441. 

It  has  been  held  that  there  cannot  be  any  condonation  in  cases  of 
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cruelty  (Perkins  v.  Perkins,  6  Mass.  69)  ;  but  this  doctrine  has  been 
overruled,  and  the  law  now  is  that  there  may  be  condonation  in 
such  cases,  though  the  court  will  be  more  careful  about  inferring  it. 
Gardner  v.  Gardner,  2  Gray  434. — Robbins  v.  Bobbins,  100  Mass. 
150. 

The  court  will  presume  condonation  if  the  libellant  neglects  to 
prosecute  or  agrees  to  dismiss  a  suit  already  commenced.  2  Bishop 
on  Marriage  and  Divorce  §  48. 

The  condition  of  condonation  is,  not  only  that  the  same  offence 
shall  not  be  repeated,  but  also  that  conjugal  kindness  shall  thereafter 
prevail.  Gardner  v.  Gardner,  2  Gray  434.  —  French  v.  French,  14 
Gray  186.  —  Robbins  v.  Robbins,  100  Mass.  150.  If  this  condition  is 
broken,  the  original  offences  are,  as  it  were,  revived,  and  can  be 
pleaded  in  court  as  grounds  for  a  divorce.  2  Bishop  on  Marriage 
and  Divorce  §  53. 

It  is  settled  that  the  original  offences  may  be  revived  by  others  of 
the  same  nature,  even  though  they  are  less  in  degree.  Gardner  v. 
Gardner,  2  Gray  434.  — French  v.  French,  14  Gray  186.  Thus  it 
was  held  that  a  libel  for  divorce  by  the  wife,  alleging  her  desertion 
for  five  years,  caused  by  the  extreme  cruelty  of  her  husband,  might 
be  sustained  on  proof  that  after  she  had  condoned  acts  of  cruelty 
sufficient  to  support  such  a  libel,  he,  beginning  only  a  fortnight  after 
the  last  act  proved,  wholly  and  continuously  refused  to  speak  to  her 
for  six  weeks,  although  living  with  her  in  the  same  house.  Robbins 
V.  Robbins,  100  Mass.  150.  But  it  seems  that  the  original  offences 
are  not  revived  by  others  of  a  different  nature,  unless  the  latter  are 
in  themselves  grounds  for  a  divorce  either  from  the  bond  of  matri- 
mony or  from  bed  and  board.  2  Bishop  on  Marriage  and  Divorce 
§64. 

Connivance.  In  certain  cases  the  connivance  of  the  libellant  at 
adultery  committed  by  the  libellee  will  prevent  the  granting  of  a 
divorce.  Robbins  v.  Robbins,  140  Mass.  528. — Morrison  v.  Morri- 
son, 136  Mass.  310.  —  Pierce  v.  Pierce,  3  Pick.  299.  —  Morrison  v. 
Morrison,  142  Mass.  361. 

Recriminatio7i.  Proof  that  the  complainant  has  been  guilty  of  a 
similar  or  greater  matrimonial  offence  will  be  a  perfect  bar  to  a  libel 
for  divorce.  Otherwise  cross  suits  might  be  brought,  both  parties 
might  prevail,  both  be  innocent  and  both  be  guilty.  The  authorities 
incline  to  the  opinion  that  proof  even  of  an  offence  which  would  only 
be  ground  for  a  divorce  from  bed  and  board,  will  bar  a  libel  for 
divorce  from  the  bond  of  matrimony,  but  the  question  is  not  settled. 
Hall  V.  Hall,  4  Allen  39.  —  Bishop  on  Marriage  and  Divorce  §§  90, 
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91,  92.  If  an  offence,  that  might  have  been  a  ground  for  divorce, 
has  been  condoned,  that  offence  cannot  afterwards  be  set  up  in 
recrimination  by  the  otlier  party.  Gumming  v.  Gumming,  135  Mass. 
386. 

Misconduct  of  the  libellant  may  be  a  sufficient  defence  to  a  libel 
for  desertion,  although  not  sufficient  to  support  a  libel  for  divorce  by 
the  libellee.     Lyster  v.  Lyster,  111  Mass.  327. 

Delay.  Unusual  delay  in  bringing  the  libel  will,  if  not. explained, 
operate  as  a  bar,  since  in  such  case  the  presumption  arises  either 
of  insincerity,  condonation,  or  acquiescence.  This  presumption  is 
stronger  against  the  husband  than  against  the  wife,  but  in  either 
case  it  may  be  explained  away,  Glark  v.  Glark,  97  Mass.  331.  — 
2  Bishop  on  Marriage  and  Divorce  §§  103,  111,  112. 


CHAPTER  147. 

OF   CERTAIN   RIGHTS   AND   LIABILITIES   OF   HUSBAND    AND   WIFE. 

For  a  general  review  of  the  earlier  statutes  and  decisions  in 
Massachusetts  in  relation  to  married  women,  see  23  Law  Reporter 
362. 

The  provisions  of  this  chapter  have  been  gradually  incorporated 
into  the  laws  of  this  commonwealth.  In  1787  the  power  was  given 
to  the  supreme  court  to  authorize  a  woman,  when  abandoned  by  her 
husband  without  provision  for  her  maintenance,  or  when  her  hus- 
band had  been  confined  in  the  state  prison,  to  convert  her  real  estate 
and  the  personal  property  held  by  the  husband  through  marriage, 
into  funds  for  her  own  use.  St.  1787,  c.  32.  In  1845  her  powers 
were  much  enlarged.  She  was  allowed  to  hold  property  to  her  sep- 
arate use  by  an  ante-nuptial  contract ;  to  receive  property,  while 
married,  by  conveyance  or  devise,  to  her  sole  and  separate  use,  and 
to  hold  the  same  without  the  intervention  of  a  trustee,  with  the  same 
rights  and  liabilities  as  if  sole ;  but  she  was  expressly  prohibited  the 
use  of  such  property  in  trade  and  commerce.  St.  1845,  c.  208.  The 
legislature  of  1846  made  her  receipt  for  money  earned  by  her  or 
deposited  by  her  a  valid  discharge,  and  in  1852  the  same  effect  was 
given  to  her  receipt  for  property  held  in  trust  for  her.  St.  1846; 
c.  209. —  St.  1852,  c.  292.  In  1855  much  greater  privileges  for 
holding  property  were  conferred  upon  her.  She  was  permitted  to 
carry  on  trade  or  business  and  perform  labor  or  service  on  her  sep- 
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arate  account,  and  to  hold  her  earnings  as  her  sole  and  separate 
property.  It  was  also  provided  tiiat  the  property  which  any  woman, 
thereafter  married,  might  own  at  the  time  of  marriage,  the  profits 
and  proceeds  thereof,  and  the  property  which  should  come  to  her  by 
descent,  devise,  or  bequest,  or  by  the  gift  of  any  person  except  her 
husband,  should  be  her  separate  property,  independent  of  her  hus- 
band's control,  and  free  from  liability  for  his  debts.  St.  1855,  c.  304. 
A  statute  in  1857  extended  the  same  provisions  to  the  property  of 
all  women  then  married.  St.  1857,  c.  249.  These  rights  were  still 
further  extended  by  St.  1874,  c.  184,  which  left  them  substantially 
as  declared  in  this  chapter. 

The  separate  real  estate  of  married  women,  under  the  statutes 
above  cited,  included  real  estate  held  by  them  under  ante-nuptial 
contracts,  or  conveyed  or  devised  to  their  sole  and  separate  use 
under  St.  1845,  c.  208  ;  also  that  which  women  married  in  this  com- 
monwealth after  June  3,  1855,  owned  at  the  time  of  their  marriage, 
or  which  they  had  subsequently  received  by  descent,  devise,  or  the 
gift  of  any  person  except  their  husbands  (St.  1855,  c.  304)  ;  and  also 
that  which  had  come  in  either  of  these  ways  after  June  27,  1857,  to 
any  woman,  then  married  in  this  commonwealth,     St.  1857,  c.  249. 

The  separate  personal  estate  of  married  women  under  said  statutes 
was  to  be  determined  by  similar  rules.  See  Alexander  v.  Critten- 
den, 4  Allen  342.  —  Smith  v.  Bird,  3  Allen  34. 

The  word  "  gift "  in  the  above-cited  statutes  has  been  held  not  to 
be  limited  to  conveyances  without  consideration.  See  Libby  v. 
Chase,  117  Mass.  105,  106. 

Any  personal  property  which,  at  the  time  when  either  of  the 
above-mentioned  statutes  took  effect,  any  married  woman  held  sub- 
ject to  her  husband's  right  to  reduce  it  to  his  own  possession  accord- 
ing to  the  rules  of  the  common  law,  did  not  by  virtue  of  any  of  those 
statutes  become  her  separate  property,  so  far  as  to  cut  off  the  hus- 
band's right  to  reduce  such  property  to  his  possession,  since  such 
right  once  vested  could  not  be  taken  from  him  by  the  statute.  Dunn 
V.  Sargent,  101  Mass.  336.  —  Cummings  v.  Cummings,  143  Mass. 
340,  342. 

Since  the  General  Statutes  were  enacted  it  has  not  been  necessary 
in  a  deed  to  a  married  woman  to  express  that  the  conveyance  is  "  to 
her  sole  and  separate  use."  See  Report  of  Commissioners  on  Revi- 
sion of  1860,  note  to  c.  108,  s.  1.  But  see  Spaulding  v.  Day,  10  Allen 
96,  98.  Prior  to  the  General  Statutes,  the  words  "  to  her  sole  and 
separate  use"  were  sometimes  necessary.  St.  1845,  c.  208,  s.  3. — 
Gerrish  v.  Mason,  4  Gray  432.  —  Jewett  v.  Davis,  10  Allen  68. 
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"  The  legislation  of  this  commonwealth  has  essentially  changed 
the  common  law  status  of  a  married  woman,  especially  in  respect 
to  her  holding  separate  property.  By  our  statutes  a  married  woman 
is  now  enabled  to  take,  hold,  manage,  and  dispose  of  property,  to 
make  contracts,  and  to  sue  and  be  sued,  in  the  same  manner  as  if 
she  were  sole.  Except  as  to  dealings  with  her  husband  she  is  made 
a  person  sui  juris.  The  statute  intends,  what  it  declares,  that  she 
shall  hold  her  separate  property  in  the  same  manner  as  if  she  were 
sole,  with  the  same  rights  and  privileges,  and  also  subject  to  the 
same  rules,  responsibilities,  and  liabilities,  as  a  feme  sole."  Morton, 
C.  J.,  in  Pacific  Nat.  Bank  v.  Windram,  133  Mass.  175,  178.  "  The 
policy  of  our  legislation  has  been  to  enlarge  the  rights  and  liabilities 
of  married  women  as  to  property,  and  to  impair  the  unity  or  identity 
of  interest  between  husband  and  wife  which  existed  at  common  law. 
As  the  laws  have  destroyed  this  unity,  the  incidents  or  consequences 
of  the  unity  ought  not  to  continue  to  operate."  Morton,  C.  J.,  in 
Butler  V.  Ives,  139  Mass.  202,  204. 

The  rights  and  powers  over  property,  given  to  married  women  by 
the  statutes,  being  in  exception  to  the  common  law,  must  be  con- 
strued strictly,  and  the  statutes  do  not  vary  the  presumption,  in  the 
absence  of  evidence,  that  personal  property,  though  in  the  wife's  pos- 
session, is  in  reality  the  property  of  the  husband.  Commonwealth 
V,  Williams,  7  Gray  337.  — Carley  v.  Green,  12  Allen  104. 

There  is  nothing  in  the  statutes  to  release  a  husband  from  respon- 
sibility for  criminal  acts  of  his  wife  in  keeping  as  a  brothel  the 
house  in  which  he  lives  with  her  as  her  husband.  Commonwealth  v. 
Wood,  97  Mass.  225,  229.  But  see  Commonwealth  v.  Hill,  145  Mass. 
305,  307. 

Or  in  selling  in  such  house  intoxicating  liquors  in  violation  of 
law.  Commonwealth  v,  Barry,  115  Mass.  146,  148.  —  Common- 
wealth V.  Kennedy,  119  Mass.  211.  —  Commonwealth  v.  Carroll,  124 
Mass.  30.  —  Commonwealth  v.  Pratt,  126  Mass.  462. 

Nor  do  the  statutes  change  the  rules  of  evidence  or  the  legal  pre- 
sumptions applicable  to  married  women  and  to  their  acts  in  criminal 
proceedings.  Commonwealth  v.  Gannon,  97  Mass.  547,  548.  But 
see  Commonwealth  v.  Hill,  145  Mass.  305,  307. 

Nor  do  they  allow  a  married  woman  to  contract  with  her  husband. 
See  notes  to  section  2  of  this  chapter. 

Nor  do  they  change  the  common  law  principles  in  regard  to  gifts 
in  trust  for  married  women.  Richardson  v.  Stodder,  100  Mass.  528, 
530. 

AS'  to  the  presumption  that  criminal  acts  of  a  married  woman, 
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done  in  the  presence  of  her  husband,  are  done  under  his  coercion,  see 
Commonwealth  v.  Hopkins,  133  Mass.  381, 382.  —  Commonwealth  v. 
Gormley,  133  Mass.  580,  583.  —  Commonwealth  v.  Flaherty,  140 
Mass.  454.  —  Commonwealth  v.  Daley,  148  Mass.  11. 

Nor  do  they  change  the  rule  that  the  will  of  a  woman  is  revoked 
by  her  marriage.  Swan  v.  Hammond,  138  Mass.  45,  46.  —  Blodgett 
V.  Foster,  141  Mass.  75. 

As  to  the  liability  of  a  husband  for  the  funeral  expenses  of  his 
wife,  when  she  leaves  property  of  her  own,  see  Constantinides  v. 
Walsh,  146  Mass.  281,  282. 

A  married  woman  may  authorize  her  husband  "  to  act  for  her  as 
agent,"  "  and  within  the  authority  thus  given  him  his  acts  would 
bind  her  as  if  she  had  acted  in  person."  Binney  v.  Globe  National 
Bank,  150  Mass.  574,  578. 

And  it  seems  also  that  a  married  woman  may  act  as  the  attorney 
of  her  husband.  Fowler  v.  Shearer,  7  Mass.  14,  19.  See  also  Story 
on  Agency  §  7.  —  Burns  v.  Lynde,  6  Allen  305,  306. 

It  has  been  held  that  the  wife  of  a  person,  whose  property  has 
been  attached  on  a  writ,  may  be  employed  by  the  attaching  officer  as 
keeper  of  the  property,  and  that  the  attachment  will  not  thereby  be 
dissolved.     Farrington  v.  Edgerly,  13  Allen  453. 

Although  a  woman  comes  into  this  state  for  the  express  purpose 
of  getting  married,  it  seems  that  the  provisions  of  this  chapter 
will  apply  to  her  as  long  as  she  remains  here.  Read  v.  Earle,  12 
Gray  423. 

Section  1.  "  JL  married  woman  may  .  .  .  dispose  of  property, 
real  and  personal,  in  the  same  manner  as  if  she  were  soleJ^  By  the 
common  law  the  separate  deed  of  a  married  woman  was  absolutely 
void.  Silsby  v.  Bullock,  10  Allen  94.  —  Beal  v.  Warren,  2  Gray 
447.  — Concord  Bank  v.  Bellis,  10  Cush.  276.  —  Jewett  v.  Davis,  10 
Allen  70. —  Weed  Sewing  Machine  Co.  v.  Emerson,  115  Mass.  554, 
857. 

The  property  converted  and  held  by  a  married  woman  to  her  own 
use,  according  to  the  statute  of  1787,  might  be  disposed  of  by  her  by 
deed,  or  in  any  other  manner,  as  if  she  was  unmarried,  and  she  was 
bound  by  all  contracts  made  in  relation  to  the  same.  Under  the  stat- 
ute of  1845  a  conveyance  of  separate  property  by  a  married  woman, 
in  which  the  husband  did  not  join,  was  valid,  but  the  husband's  rights 
as  tenant  by  the  curtesy  remained  intact.  Beal  v.  Warren,  2  Gray 
447,  457.  The  statutes  of  1855  and  1857  and  the  General  Statutes 
of  1860  gave  her  generally  the  power  of  disposing  of  the  property, 
which  she  was  empowered  to  hold  separately,  in  the  same  manner  as 
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if  unmarried,  with  the  exception  that  a  conveyance  of  real  estate,  or 
of  shares  in  a  corporation  was  invalid,  unless  assented  to  by  the 
husband,  or  by  a  judge  of  the  supreme,  superior,  or  probate  court. 
St.  1855,  c.  304.  —St.  1857,  c.  249.  — G.  S.  c.  108,  s.  3. 

Since  St.  1874,  c.  184,  a  married  woman  has  been  able  to  convey 
her  shares  in  corporations,  and  to  lease  or  convey  her  real  estate, 
whether  held  as  her  separate  estate  or  not,  as  if  she  were  sole, 
subject  however  to  her  husband's  curtesy. 

The  following  decisions  have  been  made  upon  the  corresponding 
section  of  the  General  Statutes  of  1880  (G.  S.  c.  108,  s.  3). 

The  phrase  '■'■.bargain,  sell,  and  convey,''  was  held  to  authorize  a 
general  disposal  of  property,  and  not  simply  a  technical  bargain  and 
sale,  and  to  allow  the  wife  to  make  an  executory  contract  for  the 
sale  of  her  lands,  provided  always  that  such  contract  had  the  writ- 
ten assent  of  her  husband.  Baker  v.  Hathaway,  5  Allen  103. — 
Townsley  v.  Chapin,  12  Allen  476,  479. 

The  phrase  "  married  in  this  state,''  was  held  not  to  require  that 
the  actual  marriage  ceremony  should  have  been  performed  within  the 
state,  provided  the  parties  were  inhabitants  of  the  state  at  the  time 
of  their  marriage.     Woodbury  v.  Freeland,  16  Gray  105. 

Property,  which  a  wife  held  as  the  constructive  trustee  of  her 
husband,  was  held  to  be  her  separate  property.  Clark  v.  Jones,  5 
Allen  379. 

A  note  made  to  a  wife  in  consideration  of  the  sale  by  her  husband 
of  his  interest  in  a  partnership  of  which  she  furnished  the  pecuniary 
capital,  was  held  to  be  her  separate  property.  Worthy  v.  Clapp,  99 
Mass.  561. 

A  married  woman  might  under  the  provisions  of  that  section 
mortgage  her  separate  real  estate  to  secure  a  debt  of  her  husband, 
though  she  had  no  interest  in  the  debt.  Bartlett  v.  Bartlett,  4  Allen 
440.     But  see  Heburn  v.  Warner,  112  Mass.  271. 

A  lease  by  a  married  woman  for  a  term  exceeding  one  year, 
without  the  assent  of  her  husband  in  writing,  or  his  joining  in 
the  conveyance,  or  the  consent  of  a  judge,  as  provided  in  that  sec- 
tion, was  not  merely  void  for  the  excess  above  one  year,  but  void 
altogether.     Melley  v.  Casey,  99  Mass.  241. 

So  also  a  transfer  of  shares  in  a  corporation,  executed  by  a  mar- 
ried woman  without  the  consent  of  her  husband,  was  held  to 
be  wholly  void,  and  not  to  be  relieved  against  even  in  equity. 
Merriam  v.  Boston,  Clinton,  &  Fitchburg  R.  R.,  117  Mass.  241, 
244. 

It  seems  that  the  assent  of  the  husband  required  by  that  section 
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was  required  to  be  contemporaneous  with  the  execution  of  the  con- 
veyance, and  to  be  delivered  or  communicated  as  an  operative  part 
of  it.     Melley  v.  Casey,  99  Mass.  241. 

If  the  husband  was  insane  at  the  time  of  giving  his  assent,  the 
deed  was  not  merely  voidable,  but  absolutely  void.  Leggate  v. 
Clark,  111  Mass.  308. 

Where  a  husband  signed  as  an  attesting  witness  a  lease  of  his 
wife's  real  estate,  such  signing  was  held  to  constitute  a  sufficient 
"  assent  in  writing."     Child  v.  Sampson,  117  Mass.  62,  63. 

Further  as  to  what  constituted  under  that  section  a  sufficient 
"assent  in  writing"  of  the  husband,  see  also  Hills  v.  Bearse,  9 
Allen  403.  —  Cormerais  v.  Wesselhoeft,  114  Mass.  550,  552. 

Admissions  made  by  a  married  woman,  without  the  assent  of  her 
husband,  have  been  held  under  earlier  statutes  not  to  be  competent 
evidence  to  prove  a  right  of  way  over  her  land.  McGregor  v.  Wait, 
10  Gray  72. 

A  woman  who,  during  coverture,  executed,  prior  to  the  statute  of 
1874,  a  deed  of  her  sole  and  separate  real  estate  for  a  valuable  con- 
sideration, but  without  the  assent  of  her  husband  in  writing,  could 
not,  after  her  husband's  death,  be  compelled  by  a  court  of  equity  to 
execute  a  new  and  valid  deed  to  the  grantee,  although  the  husband 
had  orally  assented  to  the  original  deed.  Townsley  v.  Chapin,  12 
Allen  476. 

A  married  woman,  who  prior  to  the  law  authorizing  her  to  convey 
as  if  she  were  sole,  executed  a  deed  of  her  real  estate  bearing  date 
previously  to  her  marriage,  by  the  name  which  she  then  bore,  with 
the  fraudulent  purpose  of  imposing  upon  some  person  to  be  affected 
by  it,  and  without  disclosing  the  fact  of  her  marriage,  has  been  held 
not  to  estop  herself  and  her  heirs  thereby  from  setting  up  title  in 
the  land  as  against  her  grantee  or  against  a  purchaser  from  him 
without  notice.     Lowell  v.  Daniels,  2  Gray  161. 

Whether  a  deed  executed  by  the  wife  with  the  consent  of  a  judge, 
as  provided  in  the  General  Statutes,  had  the  effect  of  cutting  off  the 
rights  of  her  husband  as  tenant  by  the  curtesy,  qusere.  In  Staples 
V.  Brown,  18  Allen  64,  65,  and  Lynde  v.  McGregor,  13  Allen  182, 
184,  it  is  perhaps  implied  that  it  had  that  effect.  But  note  that  no 
provision  was  made  in  the  statute  for  compensation  to  the  husband 
for  any  rights  taken  from  him,  and  see  P.  S.  c.  147,  ss.  20,  21,  as  to 
the  release  of  dower  of  an  insane  woman. 

Under  the  provisions  of  the  General  Statutes,  a  joint  deed  of  hus- 
band and  wife  in  common  form  was  sufficient  to  convey  the  wife's 
separate  real  estate  (Bartlett  v.  Bartlett,  4  Allen  440),  and  the  wife 
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as  well  as  the  husband  was  liable  on  the  covenants  in  such  deed. 
Basford  v.  Pearson,  7  Allen   504. 

Under  the  statutes  (G.  S.  c.  108,  s.  2,  and  R.  S.  c.  59,  s.  2),  which 
provided  that  husband  and  wife  might  by  their  joint  deed  convey 
the  real  estate  of  the  wife  which  was  not  her  separate  property,  it 
was  held  that  it  was  not  sufficient  that  the  wife's  name  should  ap- 
pear at  the  end  of  the  deed  as  relinquishing  all  rights  in  the  prem- 
ises by  simply  assenting  to  the  husband's  act,  but  she  was  required 
to  participate  in  the  operative  and  granting  part  of  the  conveyance. 
Wales  V.  Coffin,  13  Allen  213.  —  Bruce  v.  Wood,  1  Met.  542.  —Ray- 
mond V.  Holden,  2  Cush.  264.  The  mere  signature  and  acknowl- 
edgment of  the  wife  was  not  sufficient  to  convey  her  interest. 
Melvin  v.  Proprietors  Locks  and  Canals,  16  Pick.  137.  If  the 
words  of  the  grant  on  the  part  of  the  wife  were  full  and  unqualified, 
the  deed  was  considered  good,  even  although  the  last  clause  stated 
that  she  executed  the  deed,  "  in  relinquishment  of  dower."  Perkins 
V.  Richardson,  11  Allen,  538. 

As  to  whether  the  covenants  in  such  joint  deed,  though  they  did 
not  bind  the  wife,  could  nevertheless  operate  by  way  of  estoppel, 
see  Nash  v.  Spofford,  10  Met.  192.  —  Wight  v.  Shaw,  5  Cush.  56, 
66.  — Doane  v.  Willcutt,  5  Gray  328,  332.  — Fowler  v.  Shearer,  7 
Mass.  14,  21.  —  Colcord  v.  Swan,  7  Mass.  291.  See  also  the  corre- 
sponding section  as  reported  by  the  Commissioners  on  the  Revision 
of  1836. 

Sect.  2.  "  A  married  woman  may  make  contracts"  ^c.  A  mar- 
ried woman  was  forbidden  to  use  in  trade  or  business  any  property 
held  by  her  under  the  statute  of  1845.  St.  1845,  c.  208,  s.  10.  By 
the  statute  of  1855,  however,  she  was  allowed  to  "  enter  into  any 
contract  in  reference  to "  her  real  and  personal  property,  and  to 
carry  on  any  trade  or  business  and  perform  any  labor  or  services  on 
her  sole  and  separate  account.     St.  1855,  c.  304,  ss.  3,  7. 

The  court  declared  in  1862  that  the  statute  of  1855,  confirmed  by 
the  G.  S.  c.  108,  s,  3,  allowed  a  married  woman  to  form  a  partner- 
ship with  any  person  except  her  husband.  Plumer  v.  Lord,  5  Allen 
460.  But  a  statute  was  passed  in  1863,  declaring  that  the  former 
statutes  should  not  be  so  construed  as  to  allow  a  married  woman  to 
enter  into  copartnership  with  any  person.  St.  1863,  c.  165.  This 
statute  was  however  repealed  by  St.  1874,  c.  184,  s.  5. 

Where  a  married  woman  executed,  with  her  husband's  assent,  a 
deed  of  her  separate  real  estate,  pursuant  to  the  provisions  of  the 
General  Statutes,  it  was  held  that  the  covenants  in  such  deed  were 
binding  upon  her  and  might  be  enforced  against  her  to  the  same 
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extent  as  if  she  were  unmarried.  Knight  v,  Thayer,  125  Muss. 
25,  27. 

Under  the  law  as  it  stood  prior  to  St.  1874,  c.  184,  it  was  held 
that  an  agreement  by  a  married  woman  for  the  purchase  of  real  es- 
tate was  valid,  Faucett  v.  Currier,  109  Mass.  79,  80.  So  also  a 
promissory  note  given  by  a  married  woman  in  payment  for  land 
conveyed  to  her  to  her  sole  and  separate  use.  Stewart  v.  Jenkins, 
6  Allen  300.  So  also  a  note  given  by  her  for  labor  on  land  of  which 
she  was  tenant  in  common  with  her  husband.  Burr  v.  Swan,  118 
Mass.  588.  So  also  a  note  given  by  her  to  a  third  party  for  money 
borrowed  to  enable  her  to  pay  for  land.  Chapman  v.  Foster,  6  Al- 
len 136.  But  not  a  note  given  by  her  for  the  debt  of  her  husband 
or  of  a  third  person.     Athol  Machine  Co.  v.  Fuller,  107  Mass.  437. 

—  Heburn  v.  Warner,  112  Mass.  271,  273.  —  Williams  v.  Hayward, 
117  Mass.  532.  —  Willard  v.  Eastham,  15  Gray  328.  Nor  a  note 
given  by  her  for  money  lent  her  upon  an  agreement  that  it  should 
be  applied  to  the  use  of  her  husband.  Nourse  v.  Henshaw,  123 
Mass.  96.  Nor  could  she  bind  herself  as  surety  on  a  bond  given 
by  her  husband  as  principal  on  his  arrest  on  mesne  process.  Yale 
V.  Wheelock,  109  Mass.  502.     See  also  Parker  v.  Kane,  4  Allen  346. 

—  Ames  V.  Foster,  3  Allen  541. 

Where  however  a  married  woman  gave  her  note  for  money  lent 
to  her,  it  was  immaterial  that  the  lender  knew  that  she  intended  to 
apply  the  money  to  the  benefit  of  her  husband  in  his  business.  Wil- 
der V.  Richie,  117  Mass.  382,  384. 

In  some  cases  the  contracts  of  a  married  woman,  which  could  not 
be  enforced  at  law,  might  be  enforced  against  her  separate  estate  in 
equity.  See  Heburn  v.  Warner,  112  Mass.  271,  276.  —  Willard  v, 
Eastham,  15  Gray  328. 

The  power  of  a  married  woman  to  make  contracts  in  reference  to 
her  separate  property  was  held  not  to  be  limited  to  that  property  to 
which  she  had  an  undisputed  title.  Stevens  v.  Reed,  112  Mass.  515, 
516. 

Evidence  that  a  married  woman,  at  the  time  of  buying  articles  of 
apparel  for  her  own  wear,  told  the  seller  to  charge  them  to  her,  and 
promised  to  pay  for  them  out  of  her  separate  estate,  was  held  to  be 
sufficient  to  sustain  an  action  by  him  against  her  personally  for  the 
price  of  the  goods.  Labaree  v.  Colby,  99  Mass.  559.  As  to  what 
was  sufficient  to  render  a  married  woman  separately  liable  under  the 
provisions  of  the  General  Statutes  of  1860,  see  also  Fiske  v,  Mcintosh, 
101  Mass.  66.—  Gordon  v.  Dix,  106  Mass.  305.  —  Wright  v.  Dresser, 
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This  section  does  not  give  a  married  woman  a  right  to  convey  or 
bar  her  inchoate  right  of  dower  in  any  other  manner  than  as  pro- 
vided in  chapter  124,  s.  6,  and  chapter  147,  s.  16.  Mason  v.  Mason, 
140  Mass.  63,  64. 

As  to  a  contract  made  out  of  the  state  by  a  married  woman  whose 
domicil  is  within  the  state,  it  seems  that  our  courts  will  judge  of  its 
validity  by  the  law  of  the  state  where  the  contract  was  made.  Mil- 
liken  V.  Pratt,  125  Mass.  374. 

"  Except  that  she  shall  not  he  authorized  hereby  to  make  contracts 
ivith  her  husband'''  The  common  law  as  to  the  legal  incapacity  of 
the  husband  and  wife  to  make  contracts  with  each  other  has  not 
been  changed  by  our  statutes.  The  statutes  do  not  enable  a  married 
woman  to  convey  to  her  husband  any  property,  to  receive  any  con- 
veyance from  him,  to  lend  him  money,  take  his  promissory  note,  or 
deal  generally  with  him  as  with  other  persons.  A  married  woman 
cannot  contract  with  the  firm  in  which  her  husband  is  partner,  and 
on  this  ground  she  cannot  enter  into  any  partnership  of  which  he  is 
a  member.  Jackson  v.  Parks,  10  Cush.  550.  —  Knowles  v.  Hull,  99 
Mass.  563.  —  Lord  v.  Parker,  3  Allen  127.  —  Edwards  v.  Stevens,  3 
Allen  315.  —Ingham  v.  White,  4  Allen  412.  — Thomson  v.  O'SuUi- 
van,  6  Allen  303.  —  Plumer  v.  Lord,  5  Allen  460. —  s.  c.  7  Allen 
481.  —  Edgerly  v.  Whalan,  106  Mass.  307.  —  Bassett  v.  Bassett,  112 
Mass.  99.  —  Whitney  v.  Closson,  138  Mass.  49,  51.  —  Bridgman  v. 
Bridgman,  138  Mass.  58.  —  Turner  v.  Nye,  7  Allen  176.  —  Bowker 
V.  Bradford,  140  Mass.  521,  523.  —  Silverman  v.  Silverman,  140 
Mass.  560,  562. 

Where  a  woman  loaned  money  to  her  husband,  and  he  promised  to 
repay  it,  it  has  been  held  that  after  the  death  of  both  parties  the  ad- 
ministrator of  the  estate  of  the  wife  could  not  maintain  an  action  for 
the  money  against  the  administrator  of  the  estate  of  the  husband. 
Kneil  v.  Egleston,  140  Mass.  202. 

On  the  other  hand  the  statutes  do  not  prevent  a  married  woman 
from  making,  jointly  with  her  husband,  a  contract  with  a  third 
person.     Major  v.  Holmes,  124  Mass.  108. 

Nor  from  binding  herself  as  indorser  of  a  promissory  note  given  by 
her  husband.     Kenworthy  v.  Sawyer,  125  Mass.  28. 

And  if  a  note,  given  by  a  married  woman  to  a  third  party,  is  after- 
wards assigned  by  the  payee  to  the  husband,  the  note  is  not  thereby 
paid  and  extinguished,  although  the  right  to  enforce  it  by  suit  is  sus- 
pended, and  if  the  husband  afterwards  assigns  the  note,  his  assignee 
may  maintain  an  action  upon  it  against  the  wife.  Butler  v.  Ives, 
139  Mass.  202.  —Martin  v.  Martin,  146  Mass.  517,  518. 
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The  case  of  Butler  v.  Ives  overruled  the  law  as  previously  held. 
Thus  it  had  previously  been  held  that  an  indorsement  of  a  promis- 
sory note  by  a  husband  to  his  wife  did  not  vest  in  her  a  valid  title  to 
the  note.  Gay  v.  Kingsley,  11  Allen  345 ;  —  that  a  note,  signed  by 
a  married  woman,  and  payable  to  her  husband's  order,  was  not  valid 
against  her  after  indorsement  by  him.  Roby  v.  Phelon,  118  Mass. 
541;  —  that  if  a  woman  married  after  maknig  a  promissory  note, 
and  the  payee  then  sold  and  indorsed  the  note  to  her  husband,  the 
note  became  a  nullity.  Chapman  v.  Kellogg,  102  Mass.  246  ;  —  and 
that  if  a  man  gave  a  note  to  a  woman  whom  he  afterwards  married, 
the  note  became  a  nullity  on  the  marriage,  and  was  not  revived 
by  the  death  of  the  husband.  Abbott  v.  Winchester,  105  Mass. 
115. 

Where  a  husband  gave  a  promissory  note  to  the  father  of  his  wife, 
and  after  the  father's  death  the  note  was  given  by  the  administrator 
of  his  estate,  without  indorsement,  to  the  wife  as  a  part  of  her  distrib- 
utive share,  and  the  wife  held  the  note  for  one  or  two  years  and 
received  interest  thereon,  it  was  held  that  the  note  might  still  be 
proved  m  insolvency  against  the  estate  of  the  husband  by  the  admin- 
istrator of  the  father  for  the  benefit  of  the  wife.  Stearns  v.  BuUens, 
8  Allen  581. 

Where  a  woman  gave  a  mortgage  of  her  separate  estate  to  secure 
a  note  of  her  husband,  and  subsequently,  upon  his  death,  married  the 
mortgagee,  it  was  held  that  after  the  death  of  the  second  husband 
his  administrator  might  enforce  the  mortgage.  Bemis  v.  Call,  10 
Allen  512.  But  as  to  this  case  see  Athol  Machine  Co.  v.  Fuller, 
cited  on  page  407,  —  also  Martin  v.  Martin,  146  Mass.  517,  518. 

Where  a  mortgage,  given  to  a  husband  to  secure  his  own  debt, 
was  assigned  to  his  wife  after  he  had  conveyed  away  the  equity  sub- 
ject to  the  mortgage,  it  was  held  that  an  assignee  of  the  wife  might 
still  proceed  to  exercise  the  power  of  sale  contained  in  such  mort- 
gage. Model  Lodging-House  Association  v.  Boston,  114  Mass.  133, 
140. 

Where  a  married  woman,  to  secure  her  husband's  debt,  joined 
with  him  in  a  mortgage  of  her  separate  estate,  it  was  held  that  she 
was  entitled,  after  his  death,  to  have  such  mortgage  paid  out  of  his 
estate.     Savage  v.  Winchester,  15  Gray  453,  455. 

A  married  woman  cannot  enter  to  foreclose  a  mortgage,  when  the 
equity  of  redemption  is  held  by  her  husband.  Tucker  v.  Fenno,  110 
Mass.  311. 

But  if  a  husband  holds  a  mortgage  upon  an  estate,  the  equity  of 
redemption  of  which  is  owned  by  his  wife,  he  may  enforce  such 
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mortgage  after  her  death.  Cormerais  v.  Wesselhoeft,  114  Mass. 
550,  552. 

And  if  a  promissory  note,  given  by  a  man  to  a  third  person,  is 
assigned  (not  indorsed)  to  the  maker's  wife,  such  note  remains  in 
force,  and  a  suit  may  be  brought  thereon  against  the  husband  in  the 
name  of  tlie  payee  and  for  the  benefit  of  the  wife.  Degnan  v.  Farr, 
126  Mass.  297, 298,  It  is  otherwise,  however,  if  the  note  is  indorsed. 
Wilson  V.  Bryant,  134  Mass.  291,  300. 

A  note  of  a  husband  given  to  a  third  person  as  trustee  for  his  wife 
will  be  wholly  void,  and  cannot  be  enforced  against  the  husband  in 
his  lifetime  or  against  his  administrator  after  his  death,  if  given  for 
property  of  the  wife,  not  her  separate  property,  applied  by  her  at  a 
})revious  time  to  the  payment  of  the  husband's  debts.  It  seems  that 
the  rule  would  be  the  same  if  the  property  had  been  the  separate 
property  of  the  "wife.  Phillips  w.  Frye,  14  Allen  36.  See,  however, 
Degnan  v.  Farr,  126  Mass.  297,  299. 

"  The  disability  which  prevents  husband  and  wife  from  contract-, 
ing  with  each  other  does  not  prevent  him  from  returning  to  her  the 
money  which  she  had  previously  placed  in  his  keeping ;  such  a 
transaction  would  not  be  a  gift,  and  would  certainly  be  valid  if  free 
from  any  fraudulent  intent."  Colt,  J.,  in  Snow  v.  Paine,  114  Mass. 
520,  525. 

So  also  of  a  conveyance  made  by  the  husband  to  the  wife  through 
a  third  person  in  repayment  of  a  loan  made  by  the  wife  to  the  hus- 
band.    Atlantic  Nat.  Bank  v.  Taverner,  130  Mass.  407,  410. 

And  where  a  husband,  in  consideration  of  his  wife's  release  of 
dower  in  a  parcel  of  his  real  estate,  agreed  to  transfer  to  her  certain 
stocks,  it  was  held  that,  the  release  of  dower  having  been  given,  this 
agreement  of  the  husband  was  enforceable  against  him  in  equity. 
Holmes  v.  Winchester,  133  Mass.  140,  141.  A  different  rule  has, 
however,  been  held  to  apply  to  the  husband's  agreement  to  convey 
real  estate  to  his  wife.  Holmes  v.  Winchester,  135  Mass.  299. — 
Winchester  v.  Holmes,  138  Mass.  540. 

It  a  husband  pays  the  cost  of  erecting  a  house  on  the  separate  real 
estate  of  his  wife,  he  will  have  no  legal  interest  therein,  because  he 
cannot  make,  and  the  law  will  not  imply,  any  agreement  with  his 
wife  for  separate  ownership.  AVebster  v.  Potter,  105  Mass.  414, 
415. 

The  fact  that  a  husband  has  worked  upon  land  which  is  the  sole 
and  separate  property  of  his  wife,  does  not  make  the  crop  raised  his 
property,  or  liable  to  be  taken  on  execution  for  his  debts,  if  he  is  not 
tenant  of  the  land,  nor  entitled  by  agreement  to  any  interest  in  the 
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crop,  and  there  is  no  proof  of  any  intent  to  delay  or  defraud  his 
creditors.  Mclntyre  v.  Knowlton,  6  Allen  565.  But  see,  contra, 
Plaisted  v.  Hair,  150  Mass.  275,  278. 

A  deputy  sheriff  cannot,  by  virtue  of  an  execution,  sell  and  convey 
an  equity  of  redemption  of  real  estate  to  the  wife  of  the  judgment 
debtor  ;  but  the  title  will  remain  in  the  husband,  notwithstanding 
such  conveyance.     Stetson  v.  O'Sullivan,  8  Allen  321. 

If  two  persons  who  have  made  any  contract,  other  than  one  in 
contemplation  of  marriage,  subsequently  intermarry,  such  marriage 
avoids  the  contract.     Miller  v.  Goodwin,  8  Gray  542. 

As  to  the  validity  of  articles  of  separation  between  husband  and 
wife,  in  which  the  husband  covenants  with  a  trustee  for  the  future 
separate  maintenance  of  his  wife,  see  Fox  v.  Davis,  113  Mass.  255, 
258.  — Albee  v.  Wyman,  10  Gray  222,  227.  — Walker  v.  Walker, 
9  Wallace  743,  750. 

A  promissory  note  given  by  a  husband  to  his  wife  in  consideration 
of  her  dropping  a  valid  petition  for  divorce  and  returning  to  live 
with  him,  has  been  held  to  be  void  as  founded  upon  an  illegal  con- 
sideration.    Merrill  v.  Peaslee,  146  Mass.  460. 

As  to  the  liability  of  a  husband  for  necessaries  furnished  to  his 
wife  after  an  agreement  for  separation,  see  Alley  v.  Winn,  134 
Mass.  77. 

Sect.  3.  "  A  husband  and  wife  shall  not  transfer  property/  to 
each  other,'^  ^c.  Prior  to  this  statute  provision  a  donatio  causa 
mortis  from  husband  to  wife  had  been  held  to  be  valid,  and  such  a 
gift  is  not  rendered  invalid  by  this  section.  Whitney  v.  Wheeler, 
116  Mass.  490,  492. 

Prior  to  St.  1879,  c.  133,  the  personal  apparel  of  a  married  woman, 
furnished  to  her  by  her  husband,  or  bought  by  her  with  money  given 
to  her  by  him  for  the  purpose,  was  the  property  of  the  husband  as 
at  common  law.  Hawkins  v.  Providence  &  Worcester  R.  R.,  119 
Mass.  596. 

When  a  married  woman  pays  over  to  her  husband  money  which 
is  her  separate  property,  it  seems  that  it  may  be  shown  that  he  was 
to  hold  it  as  trustee  for  her  ;  but,  in  the  absence  of  evidence  that  the 
husband  so  received  it,  the  presumption  is  that  it  was  "  given  to  him 
with  the  intention  that  he  should  apply  it  to  the  use  or  benefit  of 
either  or  both  of  them  at  his  discretion."  See  Jacobs  v.  Hesler,  113 
Mass.  157,  161. 

In  a  case  in  the  U.  S.  district  court  (Mass.  Dist.),  it  was  held  by 
Lowell,  J.,  that  a  wife  might  prove  in  bankruptcy  against  the  estate 
of  her  husband  a  claim  for  money  loaned  by  her  to  him.     In  re 
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Blandin,  1  Lowell  543.  But  such  proof  cannot  be  made  under  our 
state  insolvent  laws.  Woodward  v.  Spurr,  141  Mass.  283.  Nor  can 
such  a  claim  be  enforced  in  equity.  Woodward  v.  Spurr,  141  Mass. 
283,  287.  See  also  Kneil  v.  Egleston,  140  Mass.  202.  But  see, 
contra,  Atlantic  Nat.  Bank  v.  Taverner,  130  Mass.  407,  409. 

If  a  married  woman  from  time  to  time  buys  articles  of  furniture 
for  family  use,  paying  for  them  partly  with  her  own  earnings  and 
partly  with  money  furnished  by  her  husband,  not  discriminating  any 
part  of  the  property  from  the  rest  as  her  own,  and  if  there  is  noth- 
ing in  the  articles  themselves  to  indicate  that  they  were  for  her  per- 
sonal and  exclusive  use,  it  is  prima  facie  evidence  that  she  does  not 
claim  or  have  any  separate  title  or  exclusive  right  in  any  portion  of 
them.     Kelly  v.  Drew,  12  Allen  107. 

A  husband  may  make  a  gift  of  personal  property  to  his  wife,  and 
if  such  gift  is  perfected  by  delivery,  and  the  wife  afterwards  keeps  it 
separate  from  her  husband's  property,  she  will  have  a  valid  title  to 
it  after  his  death,  as  against  his  representatives,  except,  perhaps,  in 
case  his  estate  proves  to  be  insolvent.  McCluskey  v.  Provident  Inst, 
for  Savings,  103  Mass.  300,  302,  305.  —  Fellows  v.  Smith,  130  Mass. 
378.  —Marshall  v.  Jaquith,  134  Mass.  138. 

Under  the  General  Statutes,  in  a  case  in  which  a  husband  gave 
money  to  his  wife,  it  was  held  that  she  was  not  entitled  to  it  as 
against  his  heirs  at  law,  if  she  had  so  mixed  it  with  money  of  her 
husband  that  the  amount  of  it  could  not  be  ascertained.  McCluskey 
V.  Provident  Inst,  for  Savings,  103  Mass.  300,  305. 

As  to  transfers  of  property  made  directly  between  husband  and 
wife,  see  further.  Porter  v.  Wakefield,  146  Mass.  25,  27.  —  Baxter  v. 
Knowles,  12  Allen  116.— Towle  v.  Towle,  114  Mass.  167.  —  Spel- 
man  v.  Aldrich,  126  Mass.  113,  117.  —  Hawkins  v.  Providence  & 
Worcester  R.  B.,  119  Mass.  596.  — McCowan  v.  Donaldson,  128 
Mass.  169.  — St.  1879,  c.  133. 

Though  a  husband  cannot  convey  real  estate  directly  to  his  wife, 
he  may,  notwithstanding  this  section,  do  so  indirectly  through  a  third 
party.     Motte  v.  Alger,  15  Gray  322,  323. 

"  Articles  necessary/  for  her  personal  use.^^  See  Hamilton  v.  Lane, 
138  Mass.  358. 

Sect.  4.  "  All  work  and  labor  performed  by  a  married  ivoman^^  ^c. 
Prior  to  St.  1874,  c.  184,  s.  1,  which  is  re-enacted  in  this  section,  it 
was  held  that  a  married  woman  might  keep  boarders  on  her  sole  and 
separate  account,  although  her  husband  lived  with  her,  and  that  she 
would  be  liable  for  all  goods  purchased  in  carrying  on  the  business ; 
but  if  the  goods  were  once  charged  to  the  husband,  she  would  not  be 
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held  liable  for  them.  Parker  v.  Simonds,  1  Allen  258.  If,  however, 
it  was  shown  that  the  husband  and  wife  lived  together,  and  that  the 
liouse  was  his,  in  the  absence  of  evidence  that  she  carried  on  the 
business  separately,  she  was  considered  his  agent.  Commonwealth 
V.  Coughlin,  14  Gray  389.  Her  own  acts  and  admissions  concerning 
the  matter  were  held  to  be  competent  evidence  against  her.  Parker 
V.  Simonds,  1  Allen  258. 

"Performed  on  her  separate  account.'^  As  to  the  circumstances 
under  which  a  married  woman's  trade,  etc.,  has  been  held  to  be  car- 
ried on  "  on  her  separate  account,"  see  Burke  v.  Cole,  97  Mass.  113. 
—  Parker  v.  Simonds,  1  Allen  258. 

Sect.  6.  "^  married  woman  may  make  a  will  in  the  same  man- 
nerl^''  S^c.  The  first  statute  on  the  subject  of  this  section  was  St. 
1842,  c.  74,  which  authorized  a  married  woman,  with  the  assent  of 
her  husband,  to  dispose  by  will  of  her  separate  property,  provided 
the  rights  of  her  husband  were  not  affected.  The  husband's  assent 
was  required  to  make  the  disposal  valid,  but  the  wife  might  revoke 
the  will  at  pleasure.  By  St.  1850,  c.  200,  a  married  woman  was 
authorized  to  devise  or  bequeath  to  her  husband,  and  to  such  devise 
or  bequest  his  assent  was  not  required.  See  also  St.  1845,  c.  208, 
s.  5.  —  St.  1855,  c.  304,  s.  5.  —  St.  1857,  c.  249,  s.  4.  —  G.  S.  c.  108, 
s.  9.  —  St.  1864,  c.  198.  —  St.  1864,  c.  276. 

With  the  husband's  consent  in  writing,  a  married  woman's  will  is 
effectual  to  pass  all  her  real  and  personal  estate.  Silsby  v.  Bullock, 
10  Allen  94. 

It  seems  that  under  earlier  statutes,  under  which,  without  the 
assent  of  the  husband,  the  will  had  no  validity  whatever,  it  was 
necessary  that  such  assent,  in  order  to  be  effectual,  should  be  given 
during  the  lifetime  of  the  wife.  Smith  v.  Sweet,  1  Cush.  470.  But 
now  a  husband  may  by  his  acts,  subsequently  to  the  death  of  his 
wife,  estop  himself  to  deny  the  validity  of  her  will.  Smith  v.  Wells, 
134  Mass.  11,  13. 

A  married  woman  may,  by  a  donatio  causa  mortis,  without  her 
husband's  consent,  make  a  valid  disposition  of  specific  articles  of  her 
separate  personal  property,  even  though  amounting  to  more  than 
one  half  of  her  personal  property,  such  disposition  not  being  consid- 
ered as  testamentary,  but  as  a  gift.     Marshall  v.  Berry,  13  Allen  43. 

Sect.  7.  "  A  married  woman  may  sue  and  be  sued  in  the  same 
maimer  as  if  she  were  sole^''  Prior  to  St.  1874,  c.  184,  suits  by  mar- 
ried women  were  limited  to  matters  having  relation  to  their  separate 
property. 

Under  the  provisions  of  the  General  Statutes,  it  was  held  that 
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where  the  property  sued  for  was  the  separate  property  of  the  wife, 
the  action  must  be  brought  in  her  name  only.  Hennessey  v.  White, 
2  Allen  48,  Where,  however,  a  wife  brought  a  bill  in  equity,  it  was 
held  not  to  be  improper  for  her  husband  to  join,  on  the  ground  that 
he  was  her  natural  protector.     Burns  v.  Lynde,  6  Allen  305. 

Where  a  husband  joined  with  his  wife  in  making  a  mortgage  of 
her  separate  real  estate,  she  was  held  not  to  be  obliged  to  make  him 
a  party  to  a  bill  in  equity  to  redeem.  Conant  v.  Warren,  6  Gray 
562. 

As  to  the  right  of  a  wife  to  maintain  a  bill  in  equity  against  her 
husband  with  reference  to  her  separate  property,  see  Fowle  v.  Tor- 
rey,  135  Mass.  87. 

A  husband  need  not  be  made  a  party  to  a  bill  in  equity  brought 
by  his  wife  concerning  her  separate  property,  if  no  interest  of  his 
is  involved  in  the  suit.     Forbes  v.  Tuckerman,  115  Mass.  115,  118. 

Under  this  section  a  married  woman  may  bring  an  action  under  a 
penal  statute  to  recover  a  penalty.  Read  v.  Stewart,  129  Mass.  407, 
409. 

Further,  as  to  suits  brought  by  or  against  a  married  woman,  see 
P.  S.  c.  162,  s.  3.  —P.  S.  c.  100,  s.  21. 

Sect.  9.  "J.  husband  shall  not  be  liable,''^  ^c.  Previous  to  June 
3d,  1855,  a  husband,  upon  marriage,  became  liable  according  to  the 
common  law  for  the  obligations  contracted  by  his  wife  before  cover- 
ture. Such  liability,  however,  ceased  with  his  death,  and  did  not 
descend  to  his  representatives,  and  the  wife,  if  alive,  then  became 
again  responsible  for  the  payment  of  her  debts.  1  Parsons  on  Con- 
tracts 286. 

As  to  the  effect  of  this  section,  see  Hill  v.  Duncan,  110  Mass. 
238,  239.  — Austin  v.  Cox,  118  Mass.  58,  60.  — McCarthy  v.  De 
Best,  120  Mass.  89. 

Sect.  11.  "  Does  or  proposes  to  do  business  on  her  separate  ae- 
count.''^  See  Parker  v.  Simonds,  1  Allen  258.  Under  this  provi- 
sion, a  married  woman  who  keeps  a  boarding  house  must  record 
a  certificate  as  here  provided,  in  order  to  secure  the  furniture  of 
such  house  against  the  creditors  of  her  husband.  Chapman  v. 
Briggs,  11  Allen  546. 

So  also  a  married  woman  who  carries  on  a  farm  for  the  support 
of  her  family,  or  of  her  husband's  family.  Snow  v.  Sheldon,  126 
Mass.  332,  334.  —  Chapin  v.  Kingsbury,  135  Mass.  580,  581. 

Otherwise,  however,  as  to  a  woman  who  allows  her  husband  to  use 
her  property  in  carrying  on  his  business.     Wheeler  v.  Raymond,  130 
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It  is  only  the  personal  property  of  a  married  woman  which  will 
be  rendered  liable  for  her  husband's  debts,  if  a  certificate  is  not  re- 
corded pursuant  to  this  section.  Bancroft  v.  Curtis,  108  Mass.  47, 
50. 

As  to  what  are  the  uses  of  property  by  a  married  woman,  which 
under  this  section  require  the  recording  of  a  certificate  for  the  pro- 
tection of  the  property  used,  see  also  Proper  v.  Cobb,  104  Mass.  589. 

"  She  shall  record  in  the  clerk's  office.''  Prior  to  St.  1881,  c.  64,  it 
was  necessary  that  the  certificate  should  be  filed  instead  of  recorded. 
Chapin  v.  Kingsbury,  138  Mass.  194,  197. 

"  The  nature  of  the  business."  A  description  of  the  business  as 
being  "  the  general  business  of  saloon-keeper,"  has  been  held  not  to 
be  insufficient  as  matter  of  law.  Cahill  v.  Campbell,  105  Mass.  40. 
And  a  description  of  a  business  as  that  of  "  a  retail  liquor  dealer  and 
saloon  keeper,"  has  been  held  to  be  sufficient,  although  the  woman 
carried  on  to  some  extent  a  wholesale  as  well  as  a  retail  business. 
O'Neil  V.  Wolffsohn,  137  Mass.  134. 

As  to  the  proper  form  of  certificate,  see  also  Long  v.  Drew,  114 
Mass.  77. 

"  The  place  where  it  is  or  is  proposed  to  be  carried  on,''  ^c.  See 
Harriman  v.  Gray,  108  Mass.  229,  231. 

"  The  property  employed  in  such  business."  Debts  due  to  the 
keeper  of  a  boarding-house  from  her  boarders  for  board  are  to  be 
deemed  to  be  property  employed  in  the  business  of  keeping  such 
boarding-house.  Dawes  v.  Rodier,  125  Mass.  421, 423.  —  Harnden  v. 
Gould,  126  Mass.  411. 

"  Shall  be  liable  to  be  attached."  See  Miller  v.  Bannister,  109 
Mass.  289,  290. 

But  the  failure  of  a  married  woman  to  record  a  certificate  under 
this  section  will  not  give  her  husband  any  authority  to  dispose  of 
her  separate  property  to  his  creditors  by  way  of  mortgage,  pledge,  or 
sale.     Merrill  v.  Parker,  112  Mass.  250,  253. 

"  And  the  husband  shall  be  liable."  Where  the  husband  resided  in 
another  state,  it  was  held  that  he  was  not  made  liable  under  this 
section.     Hill  v.  Wright,  129  Mass.  296,  298. 

Under  this  provision,  a  husband  is  not  liable  y(?m%  with  his  wife, 
but  severally.     Ridley  v.  Knox,  138  Mass.  83,  86. 

If  no  certificate  is  recorded  by  either  husband  or  wife,  the  former 
will  be  liable  on  contracts  made  by  the  latter  in  the  prosecution  of 
her  separate  business,  even  though  the  party  contracting  with  her 
does  so  upon  her  sole  and  exclusive  credit.  Feran  v.  Rudolphsen, 
106  Mass.  471. 
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Sect.  12.  '■'■In  hooks  kept  for  the  purpose.'^  This  does  not  re- 
quire that  books  should  be  kept  exclusively  for  the  purpose,  —  they 
may  be  used  for  this  and  other  similar  purposes.  Hart  v.  Buffing- 
ton,  150  Mass.  75,  76. 

"  Upon  all  contracts  lawfully  made  in  the  prosecution  of  such  bus- 
iness.'' This  applies  to  purchases  made  out  of  the  commonwealth. 
Ridley  v.  Knox,  138  Mass.  83,  85. 

Sect.  13.  It  seems  that  a  married  woman  may,  without  the  in- 
tervention of  the  court,  place  her  personal  property  in  the  hands  of 
a  third  party  as  trustee  for  her.     Farrelly  v.  Ladd,  10  Allen  127. 

Sect.  15.  As  to  the  effect  of  this  section,  see  Jackson  v.  Yon 
Zedlitz,  136  Mass.  342,  344. 

MARRIAGE    CONTRACTS. 

Sect.  26.  In  1845  power  was  given  to  a  wife  to  continue  to  hold, 
by  the  terms  of  a  marriage  contract  made  in  writing  before  mar- 
riage, the  property  of  which  she  was  possessed  at  the  time  of  mar- 
riage.    St.  1845,  c.  208,  ss.  1,  2. 

An  ante-nuptial  agreement,  which  relates  only  to  the  rights  which 
the  survivor  of  the  parties  to  it  may  claim  in  the  estate  of  the  other 
when  the  marriage  relation  is  terminated  by  death,  is  not  within  this 
section,  and  will  be  valid  though  not  recorded  as  provided  in  section 
27.     Jenkins  v.  Holt,  109  Mass.  261,  262. 

"  The  parties  may  enter  into  a  contract,''  ^c.  If  the  wife  by  an 
ante-nuptial  contract  agrees  to  accept  certain  provisions  in  lieu  of 
all  other  claims  upon  her  husband's  estate,  the  contract  will  be  a  bar 
to  dower,  but  such  a  contract  will  not  at  law  be  a  bar  to  a  distribu- 
tive share  in  the  personal  estate  of  the  husband.  SuUings  v.  Rich- 
mond, 5  Allen  187.  —  Blackinton  v.  Blackinton,  110  Mass.  461,  462. 
Equity  will,  however,  decree  a  specific  performance  of  such  a  con- 
tract. Paine  v.  Hollister,  139  Mass.  144.  —  SuUings  v.  Sullings,  9 
Allen  234.  — Tarbell  v.  Tarbell,  10  Allen  278.  But  not  on  an  ap- 
peal from  the  probate  court.  Blackinton  v.  Blackinton,  110  Mass. 
461,  462. 

See  Lawrence  v.  Bartlett,  2  Allen  36.  — Bullard  v.  Briggs,  7  Pick. 
533.  —  Miller  v.  Goodwin,  8  Gray  542. 

In  certain  cases  the  wife  may  be  barred  of  her  dower,  although 
the  husband  has  not  fulfilled  his  part  of  the  contract.  Freeland  v. 
Freeland,  128  Mass.  509. 

Sect.  27.  "  If  the  contract  is  not  so  recorded,  it  shall  be  void." 
See  Jenkins  v.  Holt,  109  Mass.  261,  262.  — Ingham  v.  White,  4 
Allen  412.  —  Butman  v.  Porter,  100  Mass.  337. 
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An  oral  ante-nuptial  contract  is  also  void.  Deshon  v.  Wood,  148 
Mass.  132, 134,  138. 

No  marriage  contract  made  before  18th  May,  1867,  between  par- 
ties both  of  whom  were  then  living,  and  no  marriage  contract  made 
after  that  date,  was  invalid  as  between  the  parties  and  their  heirs  and 
personal  representatives,  because  it  was  not  recorded.  St.  1867,  c. 
248. 

MARRIED    WOMEN   COMING    FROM    OTHER    STATES,    ETC. 

Sect.  29.  As  to  the  law  prior  to  the  statute,  see  Gregory  v. 
Paul,  15  Mass.  31. 

MARRIED  WOMEN   ABANDONED  BY  THEIR    HUSBANDS    LIVING    SEPARATELY,  ETC. 

Sect.  31.  When,  for  temporary  purposes,  a  husband  leaves  his 
usual  home  and  place  of  reside«ce,  and  is  not  heard  of  or  known  to 
be  living  for  the  term  of  seven  years,  the  legal  presumption  is  that 
he  is  dead.  Loring  v.  Steineman,  1  Met.  204,  211.  —  Flynn  v. 
Coffee,  12  Allen  133. 

Sect,  33.  This  section  is  constitutional,  although  it  makes  no 
provision  for  trial  by  jury.     Bigelow  v.  Bigelow,  120  Mass.  320. 

The  probate  court  has  jurisdiction  of  a  petition  under  this  section, 
if  the  parties  were  married  in  this  state  and  the  petitioner  resides 
here,  although  there  is  no  personal  service  upon  the  defendant  and 
no  attachment  of  the  defendant's  property.  Blackinton  v.  Blackin- 
ton,  141  Mass.  432. 

As  to  proceedings  under  this  section  when  the  husband  is  under 
guardianship  as  a  spendthrift,  see  Kavanaugh  v.  Kavanaugh,  146 
Mass.  40,  42. 

A  decree,  under  this  section,  that  a  wife  is  living  apart  from  her 
husband  for  justifiable  cause,  is  not  evidence  of  that  fact  as  between 
the  husband  and  a  third  person  who  has  furnished  the  wife  with 
support.     Barney  v.  Tourtellotte,  138  Mass.  106. 

"  Make  such  further  order  as  it  deems  expedient  for  the  support  of 
the  wfe."  Under  this  provision  it  has  been  held  that  the  court 
might  order  a  husband  to  pay  his  wife  a  certain  sum  monthly,  "  and 
that  execution  issue  for  each  monthly  payment  on  the  petitioner 
filing  affidavit  of  non-payment."     Bell  v.  Walsh,  130  Mass.  163,  166. 

This  provision  does  not  authorize  a  decree  for  the  payment  of  a  sum 
in  gross  for  all  support  of  the  wife  in  the  future,  but  if  such  decree 
is  made  by  consent  of  both  parties,  and  the  wife  accepts  the  money 
and  does  not  offer  to  return  it,  she  cannot  appeal  from  the  decree 
on  the  ground  that  the  sum  awarded  is  insufficient.  Doole  v.  Doole, 
144  Mass.  278,  279. 
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"  And  the  care,  custody,  and  maintenance  of  the  minor  children." 
When  the  custody  of  a  child  has  been  given  to  its  mother  under 
this  section,  the  father  is  no  longer  liable  for  its  support.  Brow 
V.  Brightman,  136  Mass.  187. 

Sect.  36.  As  to  the  liability  of  a  husband  for  the  support  of  his 
minor  children  when  his  wife  is  living  separately  from  him,  see 
Baldwin  v.  Foster,  138  Mass.  449. 


CHAPTER   148. 

OP   THE   ADOPTION    OP   CHILDREN   AND    CHANGE   OP   NAMES. 
ADOPTIOX    OF    CHILDREN. 

Section  1.  As  to  the  form  of  a  petition  under  this  section,  see 
Edds,  Appellant,  137  Mass.  346. 

Sect.  4.  Notice  m  accordance  with  this  section  must  be 
given  in  all  cases  in  which  no  written  consent  is  submitted,  even 
though  no  such  consent  is  required  by  the  preceding  sections. 
Humphrey,  Appellant,  137  Mass.  84.  —  Edds,  Appellant,  137  Mass. 
348. 

As  to  the  determination  of  the  question  whether  there  has  been  a 
sufficient  service  of  the  notice,  see  Edds,  Appellant,  137  Mass.  346, 
347. 

There  is  nothing  in  this  section  which  interferes  with  proceedings 
for  the  adoption  of  children  whose  parents  are  deceased  or  unknown. 
Edds,  Appellant,  137  Mass.  346,  348. 

Sect.  5.  In  a  case  arising  under  an  earlier  statute,  it  was  held 
that  the  failure  to  appoint  a  guardian  ad  litem,  when  one  ought  prop- 
erly to  have  been  appointed,  did  not  render  the  adoption  void,  but 
only  voidable  at  the  election  of  the  adopted  child.  Sewall  v.  Roberts, 
115  Mass.  262,  275. 

Sect.  6.  "  Including  settlement^  See  Washburn  v.  White,  140 
Mass.  568. 

Sect.  7.  "  No  person  shall,  hy  being  adopted,  lose  his  right  to  in- 
herit from  his  natural  parents  or  TcindredT  "  Kindred,"  as  here 
used,  is  not  to  be  construed  as  including  the  adopting  parent,  should 
the  latter  happen  to  be  one  of  the  kindred  of  the  adopted  party. 
Delano  v.  Bruerton,  148  Mass.  619,  621. 

Sect,  8.  Under  the  earlier  provisions  contained  in  St.  1851,  c. 
324,  ^.  6,  Gen.  St.  c.  110,  s.  8,  and  St.  1871,  c.  310,  s.  8,  it  was  held 
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that  an  adopted  child  took  under  the  provisions  of  a  will  which  con- 
tained a  devise  to  the  "  child  or  children  "  of  the  parent  hy  adoption. 
Sewall  V.  Roberts,  115  Mass.  262,  276.  —  9  Am.  Law  Rev.  74,  80.  — 
But  see  Wyeth  v.  Stone,  144  Mass.  441,  443. 

"  The  term  '  child,'  or  its  equivalent^'  See  Wyeth  v.  Stone,  144 
Mass.  441,  443. 

"  Unless  it  plainly/  appears  to  have  been  the  intention^'  ^c.  See 
Wyeth  V.  Stone,  144  Mass.  441,  444. 

Sect.  9.  A  rule  similar  to  that  contained  in  this  section  is  laid 
down,  independent  of  statute,  in  Ross  v.  Ross,  129  Mass.  243. 


CHAPTER  149. 

OP   MASTERS,    APPRENTICES,    AND    SERVANTS. 

Section  3.  ^'-TJie  minor's  consent  shall  be  expressed  in  the  indenture, 
and  testified  by  his  signing  the  same."  The  simple  insertion  of  the 
name  of  the  minor  in  the  attestation  clause  of  the  indenture,  and  the 
execution  of  the  instrument  by  him,  is  not  a  sufficient  compliance 
with  this  provision.     Harper  v.  Gilbert,  5  Cush.  417. 

Sect.  4.  "  Chargeable  to  a  town,"  ^c.  See  Bardwell  v.  Purring- 
ton,  107  Mass.  419,  426. 

"  Bi/  the  overseers  of  the  poor."  The  overseers,  when  acting 
under  this  section,  are  public  officers,  and  not  the  agents  of  the  city 
or  town.     New  Bedford  v.  Taunton,  9  Allen  207. 

"  A  female  to  the  age  of  eighteen  gears,  or  to  the  time  of  her  mar- 
riage ivithin  that  age,  and  a  male  to  the  age  of  twenty-one  years." 
They  cannot  be  bound  for  a  less  time.  Reidell  v.  Congdon,  16  Pick. 
44. 

"  And  provision  shall  be  made,"  ^c.  If  this  provision  is  omitted, 
the  contract  is  void.  Butler  v.  Hubbard,  5  Pick.  250.  —  Parsons 
V.  Trask,  7  Gray  473,  477.  A  contract  which  made  provision  only 
for  teaching  "  all  that  was  usually  taught  in  the  town  school,"  was 
held  void  under  this  section.     Reidell  v.  Congdon,  16  Pick.  44. 

The  indenture  of  apprenticeship  is  void  if  the  person  who  under- 
takes to  bind  the  minor  has  no  authority  so  to  do,  and  in  such  case 
it  seems  that  the  court  will  not  afford  any  remedy  to  either  party 
against  the  other.     Butler  v.  Hubbard,  5  Pick.  250,  256. 

See  a  case  in  which  it  was  held  that  an  indenture  of  apprentice- 
ship was  not  invalidated  by  the  fact  that  the  minor's  twenty-first 
birthday  was  erroneously  named,  instead  of  the  midnight  preceding 
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the  day  before  that  birthday,  as  the  end  of  the  term  of  apprentice- 
ship.    Bardwell  v.  Purrington,  107  Mass.  419,  425. 

Sect.  5.  Although  no  place  of  service  is  specified  in  the  in- 
denture, yet  it  will  be  held,  both  under  the  statute  and  under  the 
common  law,  that  the  services  are  to  be  performed  in  this  com- 
monwealth.    Lobdell  V.  Allen,  9  Gray  377. 

Sect.  17.  This  section  applies  to  actions  upon  indentures  made 
by  the  trustees  of  the  state  almshouse  under  Pub.  St.  c.  86,  s.  15,  as 
well  as  to  those  upon  indentures  made  by  overseers  of  the  poor  under 
this  chapter.     Johnson  v.  Gibbs,  140  Mass.  186. 

Sect.  22.  As  to  what  are  the  principal  characteristics  by  which 
an  apprenticeship  or  service  under  the  common  law  is  distinguished 
from  one  under  the  statute,  see  Day  v.  Everett,  7  Mass.  145.  See 
also  Lobdell  v.  Allen,  9  Gray  377.  —  Crombie  v.  McGrath,  139  Mass. 
550,  553. 


PART    III. 

OF  COURTS  AND  JUDICIAL  OFFICERS  AND  PROCEEDINGS 
IN    CIVIL  CASES. 


TITLE     I. 

OF   COUKTS   AND   JUDICIAL   OFFICERS. 


CHAPTER  150. 

OF  THE  SUPREME  JUDICIAL  COURT. 

Section  3.  "  The  court  shall  have  general  superintendence^''  ^c. 
See  Commonwealth  v.  Scott,  123  Mass.  418,  420. 

"  May  issue  writs  of  errovT  This  does  not  authorize  a  writ  of 
error  on  behalf  of  the  commonwealth  in  a  criminal  case.  Common- 
wealth V.  Cummings,  3  Cush.  212,  214.  As  to  the  proper  cases  for 
writs  of  error,  see  P.  S.  c.  187. 

"  Certiorari'-  As  to  the  proper  cases  for  certiorari,  see  notes  to 
chapter  186,  s,  7. 

"  Prohibition'''  The  petition  for  such  a  writ  may  be  heard  and  the 
writ  may  be  issued  in  any  county.  Day  v.  Aldermen  of  Springfield, 
102  Mass.  310,  312. 

As  to  the  cases  in  which  such  a  writ  may  be  issued,  see  Connecti- 
cut River  R.  R.  v.  County  Commissioners,  127  Mass.  50,  58.  —  Hen- 
shaw  V.  Cotton,  127  Mass.  60,  63. 

Sect.  4.  As  to  the  form  of  proceedings  under  this  section  see 
Commonwealth  v.  Cooley,  1  Allen  358. — Bullock  v.  Aldrich,  11 
Gray  206. 

Sect.  5.  "  3Iakes  oath  or  affirmation.''''  As  to  the  form  of  such 
oath  or  affirmation,  see  Lincoln  v.  Taunton  Copper  Manufacturing 
Co.,  11  Cush.  440.— Farrar  v.  Parker,  7  Met.  43.  —  Wright  v.  Coles, 
11  Met.  293.  —  Ives  v.  Hamlin,  5  Cush.  534,  536. 
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No  such  oath  or  affirmation  is  requisite  in  an  action  praying  for 
relief  in  equitjo  Stockbridge  Iron  Co.  v.  Cone  Iron  Works,  99  Mass. 
468. 

Sect.  7.  "  On  cases  stated  hj  the  parties"  See  Massachusetts 
National  Bank  v.  Bullock,  120  Mass.  86,  87. 

If  on  the  hearing  of  a  case  on  a  case  stated  it  appears  that  an  impor- 
tant fact  has  been  inadvertently  omitted,  or  is  susceptible  of  proof 
one  way  or  the  other,  the  usual  course  is  for  the  court  to  discharge 
the  case  stated  and  remand  the  unsettled  question  of  fact  to  be  tried 
in  the  court  below.    Old  Colony  R.  R.  v.  Wilder,  137  Mass.  536,  539. 

"  All  issues  in  law:*     See  Shaw  v.  Bunker,  2  Met.  376,  380. 

Sect.  8.  The  power  of  a  single  justice  to  reserve  questions  of 
law  under  this  section,  "  is  a  power  resting  in  the  exercise  of  a 
sound  discretion,  which  the  whole  court  will  in  no  degree  revise  or 
control.  Nor  ought  it  to  be  used  unless  the  questions  are  of  so  grave 
or  doubtful  a  nature  as,  in  the  opinion  of  the  presiding  judge,  to  re- 
quire further  consideration,  or  the  case  is  of  a  nature  to  render  such 
a  mode  of  determining  the  questions  of  law  involved  in  it  expedient 
or  necessary  for  the  final  disposition  of  the  cause.  In  all  other  cases 
the  right  to  allege  and  file  exceptions  to  any  ruling,  order,  or  direc- 
tion of  the  court  affords  ample  opportunity  to  all  parties  to  obtain 
the  adjudication  of  the  court  of  last  resort  on  every  question  which 
may  be  material  to  the  determination  of  their  rights."  Bigelow, 
C.  J.,  in  Phillips  v.  Soule,  6  Allen  150,  151. 

If  the  report  of  a  single  justice,  before  whom  a  case  has  been  tried 
without  a  jury,  states  the  facts  found  by  him  and  reserves  the  case 
for  the  consideration  of  the  full  court,  this  is,  under  this  section,  a 
sufficient  reservation  of  the  questions  of  law  arising  on  such  facts. 
Eaton  V.  Pacific  Nat.  Bank,  144  Mass.  260,  269. 

Sect.  12.  "  Make  such  order,  direction,  judgment,  or  decree  as  is 
fit,''  ^c.  In  exercising  this  power,  while  sustaining  exceptions,  the 
court  may  restrict  the  new  trial  to  that  portion  of  the  case  which 
alone  has  been  or  could  be  affected  by  the  error  upon  which  the  ex- 
ceptions are  based.     Wayland  v.  Ware,  109  Mass.  248,  252. 

As  to  new  matters  that  may  be  taken  into  consideration  by  the 
court  when  entering  judgment  under  this  section,  see  Lewis  v. 
Shattuck,  4  Gray  572. 

If  the  form  of  the  final  decree  on  a  bill  in  equity  is  left  to  be  set- 
tled before  a  single  justice,  such  decree,  though  purporting  to  be  the 
decree  of  the  full  court,  is  in  fact  only  the  decree  of  the  single  justice 
and  therefore  subject  to  appeal  under  P.  S.  c.  151,  s.  13.  Sewall  v. 
Sewall,  130  Mass.  201,  207. 
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As  to  the  purpose  of  St.  1866,  c.  220,  upon  which  this  section  is 
in  part  based,  see  Brj-an  v.  Bates,  12  Allen  201,  206. 

Sect.  14,  For  cases  where  double  costs  have  been  awarded  under 
this  section,  see  Carter  v.  Smith,  9  Cush.  321.  — Edler  v.  Thompson, 
13  Gray  91.  — Williams  v.  Greene,  2  Cush.  465.  —  Boswell  v.  Cutter, 
117  Mass.  69,  72.  —  Cassidy  v.  Ilyland,  120  Mass.  221.  —  Connor  v. 
Harlan,  130  Mass.  265. 

This  provision  is  limited  to  exceptions  and  docs  not  extend  to 
appeals.     Ames  v.  Stevens,  120  Mass.  218. 

It  is  the  settled  practice  of  the  supreme  court  not  to  impose 
double  costs  unless  they  are  moved  for.  Norris  v.  Lynch,  121  Mass. 
586,  588. 

The  question  whether  double  costs  shall  be  allowed,  is  to  be  "  de- 
termined by  the  court  from  the  bill  of  exceptions,  without  other  evi- 
dence, or  argument  by  either  party."  Blackington  v.  Johnson,  126 
Mass.  21,  23.' 

Sect.  16.  If  an  appeal  or  exception  is  not  entered  in  the  supreme 
court,  the  superior  court  cannot  enter  final  judgment,  but  the  only 
remedy  is  by  obtaining  an  affirmation  of  the  original  judgment  by 
complaint  under  this  section.     Gassett  v.  Cottle,  10  Gray  375. 

When  a  judgment  is  affirmed  under  this  section,  the  court  may 
add  interest  to  the  amount  of  the  original  judgment.  Common- 
wealth V.  Boston  &  Maine  R.  R.,  3  Cush.  27,  57. 

Sect.  17.  Where  a  complaint  of  an  appellee,  founded  on  the 
omission  of  the  appellant  to  enter  his  appeal,  was  entered  under  this 
section  without  any  petition  for  leave  to  enter,  and  without  any 
notice  to  the  appellant,  or  any  recital  in  the  complaint  that  the 
omission  to  enter  it  was  caused  by  accident  or  mistake,  and  the 
court  thereupon  affirmed  the  judgment  appealed  from,  it  was  held 
that  such  affirmation  was  valid.  Noyes  v.  Sherburne,  117  Mass.  279. 
But  it  seems  that  a  petition  by  an  appellant  for  leave  to  enter  his 
appeal  after  the  prescribed  time  must  be  in  writing,  and  notice 
thereof  must  be  given  to  the  appellee.  Bergen  v.  Jones,  4  Met.  371, 
376. 

Sect.  18.  As  to  the  importance  of  a  strict  compliance  with  the 
provisions  of  this  section,  see  Webster  v.  Commonwealth,  5  Cush. 
386,  403.  —  Costley  v.  Commonwealth,  118  Mass.  1,  33. 

"  For  the  arraignment  of  the  prisoner.'^  As  to  the  nature  of 
arraignment,  see  Commonwealth  v.  Hardy,  2  Mass.  303,  306. — 
Webster  v.  Commonwealth,  5  Cush.  386,  405.  —  Costley  v.  Common- 
wealth, 118  Mass.  1,  32. 

Sect.  19.     The  provision  in  P.  S.  c.  202,  s.  3,  that  "  the  degree  of 
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murder  shall  be  found  by  the  jury,"  does  not  limit  the  power  of  one 
justice  to  award  sentence  under  this  section.  Green  v.  Common- 
Nvealth,  12  Allen  155,  169.  —  Opinion  of  Justices,  9  Allen  585. 

"  And  take  all  other  7neasures  preparatory  to  a  trialP  See  Attor- 
ney-General, Petitioner,  104  Mass.  537,  543. 

As  to  the  allowance  of  exceptions  under  this  section,  see  Webster 
V.  Commonwealth,  5  Gush.  386,  394. 

Sect.  31.  "  And  all  other  purposes  for  ivhich  a  court  may  he  held 
by  a  single  justice r  This  clause  was  inserted  apparently  by  reason 
of  decision  in  Buck  v.  Wolcott,  13  Gray  268. 


CHAPTER  151. 

OF   THE   SUPREME   JUDICIAL    COURT.  —  EQUITY   JURISDICTION. 

The  supreme  court  has  not  jurisdiction  in  equity  to  make  a  decree 
in  personam  against  a  defendant  who  never  has  been  an  inhabitant 
of  the  state,  and  has  not  been  served  with  process  within  the  state. 
Moody  V.  Gay,  15  Gray  457.  —  Walling  v.  Beers,  120  Mass.  548, 
550.  —  Spurr  v.  Scoville,  3  Gush.  578.  —  Bodurtha  v.  Goodrich,  3 
Gray  508,  510.  —  Macomber  v.  Jaffray,  4  Gray  82.  But  the  court 
may  in  some  cases  enforce  its  decrees  against  property  in  the  state, 
although  the  defendant  is  not  personally  subject  to  its  jurisdiction. 
Felch  V.  Hooper,  119  Mass.  52,  57. 

Section  2.  "  Wheyi  the  parties  have  not  a  plain,  adequate,  and  copi- 
plete  reviedy  at  the  common  laiv^  See  Jones  v.  Newhall,  115  Mass. 
244,  247,  250.  —  Suter  v.  Matthews,  115  Mass.  253,  255.  —  Ballou  v. 
Hopkinton,  4  Gray  324.  —  Bemis  v.  Upham,  13  Pick.  169,  170.— 
Charles  River  Bridge  v.  Warren  Bridge,  6  Pick.  376,  397.  — Florence 
Sewing  Machine  Co.  v.  Grover  and  Baker  Sewing  Machine  Co.,  110 
Mass.  1,  13.  — Frue  v.  Loring,  120  Mass.  507.  — Holden  v.  Hoyt,  134 
Mass.  181,  185.  —  Payson  v.  Lamson,  134  Mass.  593,  597.  —  Dole  v. 
Wooldredge,  135  Mass.  140.  —  Freeman  v.  Carpenter,  147  Mass.  23. 
—  Smith  V.  Smith,  148  Mass.  1,  6.  See  also  cases  with  reference  to 
this  subject  cited  in  note  to  section  4  of  this  chapter. 

The  court  will  not  refuse  to  entertain  jurisdiction  of  a  case  of  trust 
on  the  ground  that  the  party  seeking  relief  has  an  adequate  remedy 
at  law,  if  he  is  entitled  to  a  discovery,  or  if  the  trustee  is  bound  to 
state  an  account.  First  Congregational  Society  in  Raynham  v. 
Trustees,  &c.,  23  Pick.  148,  153. 

A  bill  in  equity  must  negative  the  possibility  of  the  remedy  at 
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law,  or  it  will  be  liable  to  demurrer.  Travis  v.  Tyler,  7  Gray  146, — 
Jones  V.  Newhall,  115  Mass.  244,  253. 

The  objection  that  the  plaintiff  has  a  remedy  at  law  must  be  made 
by  plea  or  demurrer,  or  distinctly  stated  in  the  answer,  and  if  not 
so  made,  will  be  deemed  to  have  been  waived.  Dearth  v.  Hide  and 
Leather  Nat.  Bank,  100  Mass.  540,  543.  —  Tarbell  v.  Bowman,  103 
Mass.  341,  345.  —  Creely  v.  Bay  State  Brick  Co.,  103  Mass.  514. 

Although  this  objection  is  taken  in  the  answer,  it  will  be  waived  by 
proceeding  without  objection  to  a  hearing  before  a  master.  Parker 
V.  Nickerson,  137  Mass.  487,  489. 

In  Jones  v.  Keen,  115  Mass.  170,  180,  although  this  objection  was 
taken  in  the  answer,  it  was  held  to  have  been  waived  by  proceedings 
had  before  the  answer  was  filed. 

Clause  1.  "  Suits  for  the  redemption  of  mortgages,  or  to  foreclose 
the  sameP  The  mortgages  here  referred  to  do  not  include  those 
which  are  merely  equitable.  Eaton  v.  Green,  22  Pick.  526,  530.  — 
Clarke  v.  Sibley,  13  Met.  210,  213,  214. 

As  to  the  cases  in  which  a  suit  in  equity  for  the  redemption  of  a 
mortgage  of  j^^f'-^onal  property  may  be  maintained,  see  Boston  and 
Fairhaven  Iron  Works  v.  Montague,  108  Mass.  248,  252.  —  Gordon 
V.  Clapp,  111  Mass.  22,  23. 

For  a  case  in  which  a  suit  in  equity  to  foreclose  a  mortgage  was 
sustained,  see  Shaw  v.  Norfolk  County  R.  R.,  5  Gray  162,  177, 
183.  But  as  a  general  rule  a  suit  in  equity  for  this  purpose  cannot 
be  maintained.  Boston  and  Fairhaven  Iron  Works  v.  Montague,  108 
Mass.  248,  250.  — Lowell  v.  Daniels,  2  Cush.  234. 

Clause  2.  "  Suits  and  proceedings  for  enforcing  and  regulating 
the  execution  of  trusts''  Such  trusts,  if  not  arising  by  implication  of 
law,  must  be  evidenced  by  agreement  in  writing.  Walker  v.  Locke, 
5  Cush.  90.  But  implied  as  well  as  express  trusts  are  referred  to  in 
this  clause.     Wright  v.  Dame,  22  Pick.  55,  60. 

Under  this  clause  no  jurisdiction  is  given  of  trusts  arising  from 
legal  or  equitable  mortgages.     Clarke  v.  Sibley,  13  Met.  210,  214. 

Under  this  clause  the  court  may  appoint  or  remove  trustees,  not- 
withstanding the  similar  powers  given  by  statute  to  the  probate 
courts.  In  re  Eastern  R.  R.  Co.,  120  Mass.  412,  413.  —  Attorney- 
General  V.  Barbour,  128  Mass.  568,  573.  —  Bowditch  v.  Banuelos. 
1  Gray  220,  228. 

As  to  the  power  of  the  court  to  apply  the  cy-pres  doctrine  in  cases 
of  trusts  for  charitable  purposes,  see  Harvard  College  v.  Society  for 
Promoting  Theological  Education,  3  Gray  280,  282. 

Under  this  clause  the  court  has  no  jurisdiction  in  equity  to  enforce 
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a  trust  arising  under  the  will  of  a  foreigner,  which  has  been  proved 
and  allowed  in  a  foreign  country  only,  and  of  which  no  certified  copy 
has  been  filed  in  the  probate  court  here.  Campbell  v.  Wallace,  10 
Gray  162. 

But  the  fact  that  the  trustee  and  cestui  que  trust  reside  out  of 
the  state  does  not  take  away  the  power  of  the  court  to  regulate  and 
control  the  proper  administration  of  trust  estates  which  are  created 
by  wills  made  by  citizens  of  this  state  and  proved  and  established 
in  the  courts  of  this  commonwealth.  Chase  v.  Chase,  2  Allen  101, 
104. 

As  to  suits  brought  by  trustees,  executors,  and  administrators  for 
instructions  as  to  their  duty  as  such,  see  Drury  v.  Natick,  10  Allen 
169,  175.  —  Dimmock  v.  Bixby,  20  Pick.  368,  374. —  Hooper  v. 
Hooper,  9  Cush.  122,  127.  —  Treadwell  v.  Cordis,  5  Gray  841,  348. 
—  Proctor  V.  Heyer,  122  Mass.  525.  —  Sohier  v.  Burr,  127  Mass.  221, 
224.  —  Dodge  v.  Morse,  129  Mass.  423.  —  Hyde  v.  Wason,  131  Mass. 
450. — Muldoon  v.  Muldoon,  133  Mass.  111.  —  Wilbur  v.  Maxam, 
133  Mass.  541.  — Lincoln?'.  Aldrich,  141  Mass.  342.  —  Batchelder, 
Petitioner,  147  Mass.  465,  470. 

"  A  trustee  has  a  right  to  ask  the  instructions  of  the  court  as  to 
his  present  duties,  but  not  as  to  what  may  be  his  duty  in  future 
contingencies."  Devens,  J.,  in  Bullard  v.  Chandler,  149  Mass.  532, 
538. 

For  a  case  in  which  an  administrator  was  allowed  to  maintain  a 
bill  for  instructions,  see  Stevens  v.  Warren,  101  Mass.  564,  565. 

Clause  3.  "  Suits  for  the  specific  performance  of  written  contracts." 
See  P.  S.  c.  142,  s.  1,  for  a  provision  relative  to  cases  where  a  party, 
who  has  agreed  to  convey  real  estate,  dies  or  is  put  under  guar- 
dianship. 

Under  its  general  equity  powers  the  supreme  court  can  decree 
the  specific  performance  of  oral  as  well  as  of  ivritten  contracts.  Som- 
erby  v.  Buntin,  118  Mass.  280,  287.  —  Glass  v.  Hulbert,  102  Mass. 
24,  33. 

"  A  court  of  equity  will  not  decree  specific  performance,  unless, 
upon  all  the  facts  disclosed,  it  is  manifestly  just  and  equitable  to  do 
so  as  between  the  parties  before  the  court."  Endicott,  J.,  in  Won- 
son  V.  Fenno,  129  Mass.  405,  406. 

As  to  the  cases  in  which  specific  performance  will  be  decreed,  see 
Adams  v.  Messenger,  147  Mass.  185,  188. 

As  to  the  jurisdiction  of  the  court  to  give  compensation  in  dam- 
ages when  specific  performance  proves  to  be  impracticable,  see 
Milkman  v.  Ordway,  106  Mass.  232,  253. 
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For  cases  of  suits  by  vendors  to  enforce  performance  by  vendees 
of  contracts  for  sale  of  lands,  see  Old  Colony  Railroad  Co.  v.  Evans, 
6  Gray  25,  30.  —  Hilliard  v.  Allen,  4  Cush.  532,  535. 

Whether  upon  decreeing  specific  performance  of  a  contract  to  con- 
vey lands  to  one  since  deceased,  the  widow  of  the  deceased  will  be 
entitled  to  her  dower  therein,  quaere.  See  Reed  v.  Whitney,  7  Gray 
533.  —  Lobdell  v.  Hayes,  4  Allen  187. 

Clause  4.  "  Suits  to  compel  the  redelivery  of  goods  or  chattels,"^ 
^c.  Notes  and  other  securities  are  "  goods  or  chattels,"  within  the 
meaning  of  this  clause.  Clapp  v.  Shephard,  23  Pick.  228,  230.  — 
Gibbens  v.  Peeler,  8  Pick.  254.  —  Mills  v.  Gore,  20  Pick.  28. 

In  order  to  maintain  a  suit  under  this  clause,  the  goods  or  chat- 
tels, the  redelivery  of  which  is  sought,  must  be  such  as  the  plaintiff 
might  maintain  an  action  at  law  to  recover,  if  they  could  be  found  so 
as  to  be  replevied.  Pool  v.  Lloyd,  5  Met.  525,  528.  —  Clapp  v.  Shep- 
hard, 2  Met.  127, 131. 

"  It  is  not  necessary,  to  lay  a  foundation  for  this  process,  that  a 
writ  of  replevin  should  first  be  taken  out,  and  that  the  officer  should 
return  on  it  that  he  could  not  obtain  possession  of  the  goods  or  papers. 
...  It  is  enough  that  it  shall  appear  to  the  court  by  the  facts 
stated  in  the  bill,  admitted,  or  proved,  that  the  goods  or  papers 
sought  to  be  delivered  up  were  so  controlled  by  the'  defendant  that 
an  attempt  to  replevy  them  would  probably  be  fruitless."  Gibbens 
V.  Peeler,  8  Pick.  254,  258.  So  also  in  Mills  v.  Gore,  20  Pick.  28,  it 
was  said  that  "  The  demand  of  the  papers  and  the  refusal  to  deliver 
them,  conclusively  prove  that  they  have  been  detained  and  withheld 
within  the  meaning  of  the  statute.  The  plaintiffs  were  not  bound  to 
try  an  experiment,  which  might  prove  ineffectual,  by  suing  out  a 
writ  of  replevin  and  causing  a  new  demand  to  be  made  by  an  officer." 
Indeed  a  suit  under  this  clause  may  in  some  cases,  at  least,  be  main- 
tained, even  though  the  articles  might  actually  have  been  found  and 
replevied.     Holden  v.  Hoyt,  134  Mass.  181,  185. 

As  to  the  effect  of  an  offer,  made  after  the  bill  is  filed,  to  produce 
the  property  to  an  officer  so  that  it  can  be  replevied,  see  Gibbens  v. 
Peeler,  8  Pick.  254,  259. 

It  is  no  objection  to  the  maintenance  of  a  suit  under  this  provision, 
that  the  plaintiff  might  maintain  an  action  of  tort  in  the  nature  of 
trover  for  the  tortious  taking  of  the  property  sought  to  be  recovered, 
or  that  the  defendant  might  be  sued  by  the  plaintiff  in  an  action  of 
contract.     Clapp  v.  Shephard,  23  Pick.  228,  230. 

As  to  the  extent  to  which  the  plaintiff  must  allege  in  his  bill  the 
facts  showing  his  title  to  the  property  sought  to  be  recovered,  see 
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Strickland  v.  Fitzgerald,  7  Cush.  630,  532.  —  Clapp  v.  Shephard,  23 
Pick.  228,  231. 

For  other  cases  arising  under  this  clause,  see  Brigham  v.  Home 
Life  Ins.  Co.,  131  Mass.  319. 

Clause  6.  "  Other  cases  in  which  there  are  more  than  two  i^arties 
having  distinct  rights^''  ^c.  This  clause  applies  only  to  cases  where 
the  parties  have  such  distinct  interests  that  any  judgment  between 
two  or  more  of  them  would  leave  open  to  one  or  more  of  the  parties 
to  the  judgment  a  controversy  with  others,  —  cases  requiring  pro- 
ceedings in  the  nature  of  a  bill  of  interpleader,  to  adjust  the  whole 
matter  in  one  decree.  Pool  v.  Lloyd,  6  Met.  525,  528.  —  Hale  v. 
Cushman,  6  Met.  425,  431.  —  Bassett  v.  Brown,  100  Mass.  355,  357. 

—  Third  Nat.  Bank  v.  Skillings  Lumber  Co.,  132  Mass.  410. — Fair- 
banks V.  Belknap,  135  Mass.  179,  184. 

"  A  debtor  cannot  deprive  his  creditor  of  his  remedies  at  law,  and 
force  liim  into  equity,  merely  because  a  third  person  claims  the  fund 
or  debt  by  a  title  not  derived  from  the  creditor."  Morton,  C.  J.,  in 
Third  Nat.  Bank  v.  Skillings  Lumber  Co.,  132  Mass.  410,  411. 

For  other  cases  arising  under  this  clause,  see  Hubbell  v.  Currier,  10 
Allen  333.  —  Clark  v.  Jones,  5  Allen  379.  —  Scovill  v.  Kinsley,  13 
Gray  5.  —  Attaquin  v.  Fish,  5  Met.  140,  150.  —  Carr  v.  Silloway,  105 
Mass.  543,  549.  —  Angell  v.  Stone,  110  Mass.  54,  55.  —  McNeil  v. 
Ames,  120  Mass.  481,  486.  —  Smith  v.  Smith,  148  Mass.  1,  6. 

Clause  7.  "  Suits  between  copartners,^''  ^c.  For  cases  arising  under 
this  clause,  see  Adam  v.  Briggs  Iron  Co.,  7  Cush.  361,  365.  —  Burn- 
side  V.  Merrick,  4  Met.  537,  540.  — Blood  v.  Blood,  110  Mass.  545, 
547. 

Clause  9.  '^  Suits  concerning  waste  and  nuisance.^*  For  cases  aris- 
ing under  this  clause,  see  Ballou  v.  Hopkinton,  4  Gray  324,  327.  — 
Berais  v.  Upham,  13  Pick.  169.  —  Charles  River  Bridge  v.  Warren 
Bridge,  6  Pick.  376,  394.  —  Attaquin  v.  Fish,  5  Met.  140, 150.  — 
Cadigan  v.  Brown,  120  Mass.  493.  —  Nash  v.  New  England  Life  Ins. 
Co.,  127  Mass.  91,  97.  —  Attorney-General  v.  Jamaica  Pond  Aque- 
duct, 133  Mass.  361,  364. 

Clause  10.  "  Suits  upon  accounts^''  Sj-c.  For  cases  relating  to  this 
clause,  see  Locke  v.  Bennett,  7  Cush.  445,  449.  —  Bartlett  v.  Parks, 
1  Cush.  82,  85.  — Hallett  v.  Cumston,  110  Mass.  32,  33.  — Frue  v. 
Loring,  120  Mass.  507,  509.  —  Badger  v.  McNamara,  123  Mass.  117. 

—  Pierce  v.  Equitable  Life  Assurance  Co.,  145  Mass.  56,  59. 
Clause  11.     "  Bills  hy  creditors  to  reach''  ^c.     As  to  the  history 

and  purpose  of  this  statute  provision,  see  Pettibone  v.  Toledo,  &c., 
RE,.,148Mass.  411,  416. 
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This  clause  "  cannot  be  held  to  include  choscs  in  action  which  from 
their  nature  could  not  be  assigned  by  the  debtor."  Pettibone  v. 
Toledo,  &c.,  R.  R.,  148  Mass.  411,  419. 

A  creditor  may  maintain  a  bill  under  this  clause  without  first 
establishing  his  debt  by  a  judgment  at  law,  Crompton  v.  Anthony, 
13  Allen  33,  87.  —  Barry  v.  Abbot,  100  Mass.  396,  398. 

So  also,  although  his  debt  is  secured  by  a  mortgage.  Tucker  v. 
McDonald,  105  Mass.  423. 

Two  or  more  creditors  cannot  join  in  a  bill  under  this  clause  to 
recover  debts  due  to  them  severally.  Chapman  v.  Banker  and  Trades- 
man Publishing  Co.,  128  Mass.  478,  479. 

A  creditor  may  maintain  such  bill  alone  in  his  own  behalf,  and, 
even  though  the  debtor  is  insolvent,  the' other  creditors  cannot  claim 
a  right  to  join  in  prosecuting  the  suit.  Barry  v.  Abbot,  100  Mass. 
396.  —  Silloway  v.  Columbia  Ins.  Co.,  8  Gray  199.  —  Crompton  v. 
Anthony,  13  Allen  33,  37. 

It  seems  that  a  bill  can  be  maintained  under  this  clause  only  when 
a  third  person  is  in  possession  or  control  of  the  property  of  the 
debtor,  or  in  some  way  under  obligation  to  him.  A  proceeding 
under  this  clause  is  to  be  "  regarded  as  in  the  nature  of  an  equitable 
trustee  process,  as  distinguished  from  a  creditor's  bill."  Phoenix 
Ins.  Co.  V.  Abbott,  127  Mass.  558,  560. —Russell  v.  Milton,  133 
Mass.  180,  182. 

The  jurisdiction  of  the  supreme  court  is  "  not  to  be  invoked " 
under  this  clause  in  behalf  of  a  claim  of  less  than  $100.  Chapman 
V.  Banker  and  Tradesman  Publishing  Co.,  128  Mass.  478,  479.  But 
see  St.  1884,  c.  285,  s.  1. 

A  creditor  of  one  who  has  obtained  a  judgment  for  damages  may 
maintain  a  bill  under  this  clause  to  compel  payment  of  his  debt  from 
the  proceeds  of  such  judgment.  Rice  v.  Stone,  1  Allen  566,  572. 
See  also  Moody  v.  Gay,  15  Gray  457. 

As  to  tlie  right  of  a  creditor  of  a  foreign  corporation,  which  has 
been  dissolved,  to  maintain  a  bill  to  reach  and  apply  to  the  payment 
of  his  debt  the  property  of  such  corporation,  see  Thornton  v.  Marginal 
Freight  Railway  Co.,  123  Mass.  32,  35.  —  Folger  v.  Columbian  Ins. 
Co.,  99  Mass.  267,  277.  —  E.  Remington  &  Sons  v.  Samana  Bay  Co., 
140  Mass.  494,  497. 

A  creditor  has  been  allowed  to  maintain  a  bill  under  this  clause 
to  apply  to  the  payment  of  his  debt  a  life  insurance  policy  on  the  life 
of  his  debtor,  which  policy  was  by  its  terms  assignable  by  the  debtor. 
Anthracite  Ins.  Co.  v.  Sears,  109  Mass.  383. 

So  also  to  apply  to  such  payment  future  payments  to  which  his 
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debtor  was  entitled  under  a  contract  with  a  book  publisher  for  the 
publication  of  a  book  of  which  the  debtor  was  the  author.  Lord  v. 
Harte,  118  Mass.  271. 

So  also  to  apply  to  the  payment  of  the  debts  of  a  husband  real 
estate  which  his  wife  had,  without  his  knowledge,  purchased  in  part 
with  funds  which  he  had  deposited  with  her  for  safe  keeping,  and  in 
part  with  her  own  funds.     Bresnihan  v.  Sheehan,  125  Mass.  11. 

So  also  to  reach  property  of  a  debtor  in  the  hands  of  a  trustee. 
Forbes  v.  Lothrop,  137  Mass.  523. 

So  also  to  reach  a  United  States  Treasury  draft  payable  to  a  non- 
resident and  found  in  this  state  in  the  hands  of  his  agent.  McCann 
V.  Randall,  147  Mass.  81,  85,  91. 

So  also  to  reach  a  widow's  right  to  have  dower  assigned  to  her. 
McMahon  v.  Gray,  150  Mass.  289,  291. 

See  also  Robinson  v.  Trofitter,  109  Mass.  478,  being'  a  bill  by  a 
creditor  of  a  wife  to  reach  her  property  in  the  hands  of  her  husband. 

A  creditor,  whose  debtor  resides  out  of  the  state,  may  under  this 
clause  reach  notes  belonging  to  such  debtor  and  in  the  hands  of  his 
agent  in  this  state.     Davis  v.  Werden,  13  Gray  305. 

But  a  creditor  cannot  under  this  clause  charge  as  trustee  one  who 
has  given  to  the  debtor  a  negotiable  note,  if  it  is  uncertam  who  is 
the  holder  of  the  note  at  the  time.  Sanger  v.  Bancroft,  12  Gray  365, 
366. 

Nor  can  a  creditor  of  a  partner  in  a  firm  reach  and  apply  to  the 
payment  of  his  own  claim  debts  due  to  such  firm.  Tobey  v.  McFar- 
lin,  115  Mass.  98,  101. 

Nor  can  a  creditor  of  a  deceased  person  reach  land  fraudulently 
conveyed  by  that  person  in  his  lifetime.  Putney  v.  Fletcher,  148 
Mass.  247. 

Nor  can  a  creditor  reach  by  this  process  the  property  of  his  debtor 
which  is  in  the  hands  of  officers  of  the  law  for  distribution  under 
proceedings  provided  by  statute  for  the  purpose.  Commonwealth  v. 
Hide  and  Leather  Ins.  Co.,  119  Mass.  155,  157.  Nor,  it  seems,  in 
any  case  where  the  property  is  in  the  custody  of  an  officer  of  the 
court  under  pending  proceedings.  Tuck  v.  Manning,  150  Mass.  211, 
216. 

Nor  can  a  creditor  reach  the  interest  of  the  debtor  in  rents  due 
and  to  become  due  to  him  under  a  lease  of  real  estate.  Schlesinger 
V.  Sherman,  127  Mass.  206,  208. 

Nor  the  interest  of  the  debtor  as  lessee  in  such  a  lease.  Weil  v. 
Raymond,  142  Mass.  206,  212. 

Nor  an  equitable  remainder  of  the  debtor  in  a  trust  fund  upon  the 
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future  death  of  an  equitable  tenant  for  life.  Bartholomew  v.  Weld, 
127  Mass.  210,  211.  —  Russell  v.  Milton,  133  Mass.  180,  181. 

Nor  a  patent  right,  that  not  being  a  property  "  within  this  state." 
Carver  v.  Peck,  131  Mass.  291,  293.  But  a  patent  right  can  now  be 
reached  under  St.  1881,  c.  285.  See  Wilson  v.  Martin- Wilson  Fire 
Alarm  Co.,  149  Mass.  24,  27. 

Nor  a  fund  that  could  be  reached  by  trustee  process  except  for  the 
fact  that  the  alleged  trustee  falsely  denies  that  he  owes  the  principal 
defendant.     Emery  v.  Bidwell,  140  Mass.  271,  275. 

As  to  the  general  equity  jurisdiction  of  the  court  to  enforce  pay- 
ment out  of  property  which  cannot  be  taken  on  execution,  see  Carver 
V.  Peck,  131  Mass.  291,  293.  —  Maxwell  v.  Cochran,  136  Mass.  73, 
74.  _  Pettibone  v.  Toledo,  &c.,  R.  R.,  148  Mass.  411,  418. 

Clause  12.  "  Cases  of  fraud,  and  conveyances  or  transfers  of  real 
estate  in  the  7iature  of  mortgages.'^  See  Campbell  v.  Dearborn,  109 
Mass.  130, 142. 

Clause  13.  "  Cases  of  accident  or  mistake.'"'  For  a  case  in  which 
the  court  reformed  and  corrected  a  deed  under  this  clause,  see 
Canedy  v.  Marcy,  13  Gray  373. 

As  to  the  principles  to  be  observed  by  the  court  in  reforming  a 
deed  or  other  written  instrument,  see  further,  Glass  v.  Hulbert,  102 
Mass.  24.  —  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  102  Mass.  45, 
48.  —  s.  c.  107  Mass.  290. —  German  American  Ins.  Co.  v.  Davis, 
131  Mass.  316.  —Clark  v.  Higghis,  132  Mass.  586,  589. 

For  a  case  in  which  relief  was  given  in  equity  where  a  mistake  had 
been  made  in  a  judgment  in  a  writ  of  entry,  see  Currier  v.  Esty,  110 
Mass.  536,  544. 

Clause  14.  '■'-Suits  or  bills  for  discovery."  A  bill  cannot  be  main- 
tained for  a  discovery,  unless  it  contains  an  averment  that  an  action 
at  law  is  pending,  or  is  about  to  be  brought,  to  the  support  or 
defence  of  which  the  discovery  sought  is  material.  Haskins  v.  Burr, 
106  Mass.  48,  50.  —  Mitchell  v.  Green,  10  Met.  101,  108.  —Pease  v. 
Pease,  8  Met.  395,  398. 

A  bill  for  discovery  cannot  be  maintained  if  an  answer  under  oath 
is  waived.     Ward  v.  Peck,  114  Mass.  121. 

Nor  if  it  does  not  appear  that  the  discovery  sought  could  not  be 
had  by  interrogation  in  an  action  at  law.  Ahrend  v.  Odiornc,  118 
Mass.  261,  269.  See  also  Post  &  Co.  v.  Toledo,  &c.,  R.  R.,  144 
Mass.  341. 

As  to  the  cases  in  which  a  bill  of  discovery  may  be  maintained  for 
the  purpose  of  ascertaining  the  proper  parties  against  whom  to  bring 
a  suit,  see  Post  &  Co.  v.  Toledo,  &c.,  R.  R.,  144  Mass.  341,  347. 
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Sect.  3.  A  creditor  did  not,  by  bringing  a  bill  under  this  section 
within  four  months  before  the  commencement  of  proceedings  in 
bankruptcy  against  his  debtor,  acquire  any  lien  which  was  valid 
against  his  debtor's  assignee  in  bankruptcy.  Trow  v.  Lovett,  122 
Mass.  571.  The  rule  is  the  same  where  proceedings  in  insolvency 
are  commenced  against  the  debtor.  Powers  v.  Raymond,  137  Mass. 
483. 

As  to  the  purpose  and  effect  of  this  section,  see  also  Squire  v. 
Hewlett,  141  Mass.  597,  601.  —Weil  v.  Raymond,  142  Mass.  206,  214, 
215.  —  Bernard  v.  Myroleum  Co.,  147  Mass.  356,  359. 

"  With  intent  to  defeat,  delay,  or  defraud  his  creditors."  See  Ber- 
nard V.  Myroleum  Co.,  147  Mass.  356,  357. 

Sect.  4.  This  general  grant  of  equity  jurisdiction  was  first  made 
by  St.  1877,  c.  178,  which  repealed  the  last  clause  of  G.  S.  c.  113, 
s.  2,  which  provided  that  the  supreme  court  should  "  have  full  equity 
jui'isdiction,  according  to  the  usage  and  practice  of  courts  of  equity, 
in  all  other  cases  where  there  is  not  a  plain,  adequate,  and  complete 
remedy  at  law."  The  remedy  at  law  referred  to  in  the  clause  above 
quoted  was  held  to  be  such  as  existed  "  under  our  statutes  and  ac- 
cording to  our  course  of  practice,  and  the  effect  of  the  plirase  was  to 
exclude  some  of  the  cases  where  the  English  courts  of  equity  take 
jurisdiction,  especially  cases  involving  fraud,"  See  Pratt  v.  Pond, 
5  Allen  59,  60. 

Among  the  "  other  cases  "  referred  to  in  said  clause,  were  those 
where  persons  wrongfully  detained  and  withheld  deeds  or  other 
written  instruments  from  those  who  had  a  right  to  the  possession  of 
them.     Pierce  v.  Lamson,  5  Allen  60,  61. 

Where  a  party  could  establish  his  title  to  real  estate  by  writ  of 
entry,  he  could  not,  prior  to  the  before  mentioned  St.  1877,  c,  178, 
maintain  a  bill  in  equity  for  the  purpose  of  obtaining  a  release  or 
reconveyance  from  the  party  in  whom  the  record  title  stood.  Met- 
calf  V.  Cady,  8  Allen  587,  589.  —  Pratt  v.  Pond,  5  Allen  59.  —  Pea- 
body  V.  President  and  Fellows  of  Harvard  College,  10  Gray  283,  284. 
—  Bassctt  V.  Brown,  100  Mass.  355,  356.  —  Swamscott  Machine  Co. 
V.  Perry,  119  Mass.  123.  —  Boardman  v.  Jackson,  119  Mass.  161. 
As  to  the  cases  in  which  a  writ  of  entry  has  been  held  to  be  a  com- 
plete remedy,  see  Clouston  v.  Shearer,  99  Mass.  209,  212.  —  Sullivan  v. 
Finnegaii,  101  Mass.  447.  — Russell  v.  Barstow,  144  Mass.  130, 131. 

But  where  a  reversionary  interest  in  real  estate  was  in  dispute,  as 
a  writ  of  entry  could  not  be  maintained,  the  proper  remedy  was  held 
to  be  by  bill  in  equity.  Martin  v.  Graves,  5  Allen  601,  602.  —  Hall 
V.  Whi^ton,  5  Allen  126, 130. 
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The  remedy  afforded  by  Gen.  St.  c.  134,  ss.  49,  50  (P.  S.  c.  176), 
was  held  not  to  be  so  adequate  and  complete  as  to  prevent  one,  who 
would,  under  those  sections,  be  entitled  to  maintain  a  petition  to 
quiet  his  title,  from  maintaining  a  suit  in  equity  for  the  same  pur- 
pose.    Clouston  V.  Shearer,  99  Mass.  209,  213. 

As  to  the  jurisdiction  of  the  court  in  equity  to  entertain  bills 
brought  to  remove,  clouds  upon  titles,  see  Smith  v.  Smith,  150  Mass. 
73,  74. 

Under  the  present  statute  it  has  been  held  that  "  a  court  of  chan- 
cery will  restrain  by  injunction  a  threatened  levy  of  execution  upon 
real  estate  which  is  not  legally  subject  to  such  a  levy,  and  thus  pre- 
vent a  cloud  upon  the  title,  without  compelling  the  owner  of  the  land 
to  wait  until  the  levy  has  been  completed,  and  then  admit  himself 
to  be  disseized,  in  order  to  maintain  a  writ  of  entry."  O'Hare  v. 
Downing,  130  Mass.  16,  19. 

The  remedy  by  quo  warranto  under  Gen".  St.  c.  145,  s.  16  (P.  S. 
c.  186,  s.  17),  was  held  not  to  be  so  adequate  and  complete  as  to 
prevent  the  court  from  taking  jurisdiction  in  equity  of  a  complaint 
for  injury  to  private  rights  or  interests  from  the  exercise  by  a  pri- 
vate corporation  of  a  franchise  or  privilege  not  conferred  by  law. 
Fall  River  Iron  Works  v.  Old  Col.  &  Fall  River  R.  R.,  5  Allen  221, 
225. 

But  the  court  was  held  to  have  no  jurisdiction  in  equity  of  an 
information  by  the  attorney-general  against  a  private  trading  cor- 
poration, whose  proceedings,  though  not  authorized  by  its  act  of 
incorporation,  were  not  shown  to  have  injured  or  endangered  any 
public  or  private  rights.  Attorney-General  v.  Tudor  Ice  Company, 
104  Mass.  239. 

It  has  been  held  that  the  court  has  not  jurisdiction  under  this 
clause  to  restrain  the  collection  of  a  tax  illegally  assessed  by  a 
city  or  town.     Loud  v.  Charlestown,  99  Mass.  208. 

As  to  the  general  equity  jurisdiction  of  the  court  to  enforce  pay- 
ment out  of  property  which  cannot  be  taken  on  execution,  see  Carver 
V.  Peck,  131  Mass.  291,  293.— Weil  v.  Raymond,  142  Mass.  206, 
213. 

Sect.  5.  When  a  suit  in  equity  is  commenced  by  bill  or  petition 
with  a  writ  of  subpoena  or  inserted  in  an  original  writ,  the  court  has 
power  to  grant  a  writ  of  ne  exeat  against  the  defendant,  in  a  proper 
case,  according  to  the  course  of  practice  in  chancery.  Rice  v.  Hale, 
6  Cush.  238. 

The  following  is  offered  as  a  general  form  for  a  bill  in  equity : 

28 
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Commonwealth  of  Massachusetts. 
Suffolk,  ss.  Ix  Equity. 

A.  B.  vs.  C.  D. 

Bill  of  Complaint. 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court :  — 

Your  complainant,  A.  B.,  of  Boston,  in  said  county,  shows  unto  your 
Honors  that  [Here  insert  a  "  clear  and  explicit  statement  of  the  com- 
plainant's case."  See  chancery  rules  of  supreme  court,  rule  vii.  Also 
Titcomb  y.  Morrill,  10  Allen  15, 17.  —  Stevens  v.  Hayden,  129  Mass.  328, 
332.  "  The  material  facts  relied  on  shall  be  stated  with  brevity,  omit- 
ting immaterial  and  irrelevant  matters."     P.  S.  c.  151,  s.  7.] 

All  which  doings  of  the  said  C.  D.  are  contrary  to  equity  and  good 
conscience,  and  tend  to  the  manifest  wrong,  injury,  and  oppression  of 
your  complainant. 

In  consideration  whereof,  and  forasmuch  as  your  complainant  can 
only  have  adequate  relief  in  a  court  of  equity,  where  matters  of  this 
nature  are  properly  cognizable  and  relievable,  and  to  the  end  that  the 
said  C.  D.  may  answer  all  and  singular  the  premises,  and  that  [Here 
insert  a  statement  of  the  special  relief  sought  for],  and  that  your  com- 
plainant may  have  such  other  and  further  relief  as  the  nature  of  this 
case  may  require  and  to  your  Honors  shall  seem  meet. 

May  it  please  your  Honors  to  grant  unto  your  complainant  a  writ  of 
subpoena,  to  be  directed  to  C.  D.,  of  Chelsea,  in  said  county,  commanding 
him  on  a  certain  day  to  appear  before  your  Honors  and  answer  the 
premises  and  abide  such  order  and  decree  as  to  your  Honors  shall  seem 
meet. 

A.  B. 

By  his  Attorneys, 

T.  &  C. 

The  chancery  rules  of  the  supreme  court,  rule  vii.,  provide  that 
"  all  prolixity  and  repetition  in  the  pleadings  shall  be  avoided." 

A  general  prayer,  as  in  the  above  form,  that  the  defendant  may 
"  answer  all  and  singular  the  premises,"  seems  to  be  sufficient  as  a 
general  interrogatory  under  said  chancery  rules  vii  and  Yiii.  See 
Ames  V.  King,  9  Allen  258. 

It  is  not  necessary  that  a  bill  should  expressly  require  the  an- 
swer to  be  made  on  oath,  as  the  statutes  provide  that  "  an  answer 
shall  be  supported  by  oath,  unless  waived  by  the  adverse  party."  P. 
S.  c.  151,  s.  10. 

If  the  complainant  does  not  wish  to  give  the  respondent  the 
advantage,  as  matter  of  evidence,  of  making  his  answer  on  oath, 
he  should  insert  in  his  bill,  after  the  prayer  that    the  defendant 
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"may  answer  all  and  singular  the  premises,"  the  clause,  "  but  not 
on  oath,  an  answer  on  oath  being  hereby  waived."  Chancery  rules 
of  supreme  court,  rule  viii. 

There  is  no  rule  requiring  a  bill  in  equity  to  be  signed  by  the 
complainant.  But  "  every  bill  must  have  the  signature  of  counsel 
aunexed  to  it."  Story's  Eq.  Pleading  §  47.  See  also  Burns  v. 
Lynde,  6  Allen,  305,  306. — Pope  v.  Salamanca  Oil  Co.  115  Mass. 
286,  291. 

A  bill  in  equity  need  not  be  sworn  to.  Burns  v.  Lynde,  6  Allen 
305,  306. 

Sect.  10.  "  A  demurrer  shall  be  accompanied  with  a  certificate,^^ 
^c.  Where  a  defendant,  instead  of  filing  a  formal  demurrer,  inserts 
in  his  answer  a  statement  in  the  nature  of  a  demurrer  under  rule 
XIV  of  the  chancery  rules  of  the  supreme  court,  no  certificate  that 
it  is  not  intended  for  delay  is  required.  Mill  River  Loan  Fund 
Association  v.  Claflin,  9  Allen  101. 

The  objection  that  a  demurrer  is  not  accompanied  by  a  certificate 
cannot  be  taken  after  the  case  has  been  reserved  on  bill  and  de- 
murrer.    Nelson  v.  Ferdinand,  111  Mass.  300,  306. 

Sect.  11.  This  section  does  not  prevent  the  sending  of  a  case  to 
a  master  to  "  hear,  the  evidence,  find  the  facts,  and  report  the  same 
to  the  court."     Parker  v.  Nickerson,  137  Mass.  487,  490. 

Sect.  13.  Under  this  section  an  appeal  lies  from  the  decision  of 
a  single  judge  in  matter  of  fact  as  well  as  of  law.  Wright  v.  Wright, 
13  Allen  207.  But  his  decision  in  matter  of  fact  will  not  be  re- 
versed unless  it  clearly  appears  to  be  erroneous.  Montgomery  v. 
Pickering,  116  Mass.  227,  230.— Allen  v.  Allen,  117  Mass.  27,  29. 
—  Reed  v.  Reed,  114  Mass.  372.  —  Boston  Music  Hall  Association 
V.  Cory,  129  Mass.  435.— Rau  v.  Von  Zedlitz,  132  Mass.  164,  167. 
This  rule  applies  equally  to  probate  appeals.  Slack  v.  Slack,  123 
Mass.  443,  445. 

When  a  single  judge  makes  a  report  including  facts  and  infer- 
ences of  fact,  such  inferences  will  be  subject  to  revision.  Parks 
V.  Bishop,  120  Mass.  340,  341. 

No  appeal  lies  from  a  decree  which  appears  on  its  face  to  have 
been  made  by  consent  of  the  parties.  Winchester  v.  Winchester, 
121  Mass.  127,  128. 

"  From  final  decrees.''''  A  decree  overruling  a  demurrer  is  not  a 
final  decree  within  the  meaning  of  this  section.  Forbes  v.  Tucker- 
man,  115  Mass.  115,  119.  As  to  what  is  to  be  deemed  a  "  final  de 
cree,"  see  also  Cheney  v.  Gleason,  125  Mass.  167,  180. 

"  Within  thirty  days  after  the  entry  thereof.''^     As  to  the  time 
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when  a  decree  is  to  be  deemed  to  have  been  entered,  see  Snell  v. 
Dwight,  121  Mass.  348,  349. 

The  time  here  allowed  for  claiming  an  appeal  cannot  be  ex- 
tended by  consent  of  parties  or  by  tlie  justice  whose  decree  is  ap- 
pealed from.     Attorney-General  v.  Barbour,  121  Mass.  568. 

If  an  appeal  is  taken  before  the  expiration  of  the  thirty  days, 
the  parties  may  be  required  (under  P.  S.  c.  150,  s.  9)  to  be  ready 
for  a  hearing  before  the  full  court  in  ten  days  after  the  taking  of 
the  appeal.     Mason  v.  Lewis,  115  Mass.  334. 

"  SucJi  appeal  shall  thereupon  he  pending  before  the  full  court''' 
"  Immediately  upon  the  entry  of  an  appeal  from  a  final  decree  of  a 
single  justice  in  equity,  it  is  the  duty  of  the  clerk  to  enter  the  cause 
upon  the  equity  docket  of  the  full  court;  and  if  the  appellant  neg- 
lects to  order  the  proper  copies  to  be  prepared  for  the  hearing  of 
the  cause  before  the  full  court,  the  remedy  of  the  adverse  party  is 
not  to  be  sought  by  complaint  or  petition  to  affirm  the  decree  for 
non-entry  of  the  appeal,  but  by  motion  to  have  the  appeal  dismissed 
and  the  decree  affirmed  for  failure  duly  to  prosecute  the  appeal." 
Gray,  C.  J.,  in  Cobb  v.  Rice,  128  Mass.  11,  12. 

Sect.  14.  It  seems  that  the  effect  of  this  section  is  to  make  pro- 
hate  appeals  subject  to  the  general  provisions  regulating  equity 
cases.     See  Allen  v.  Allen,  117  Mass.  27,  29. 

Sect.  16.  "  From  all  interlocutory  decrees  made  hy  a  single  jus- 
tice, any  party  aggrieved  may  appeal,'"'  ^c.  This  authorizes  an  ap- 
peal from  the  refusal  of  a  single  justice,  sitting  in  equity,  to  order 
an  issue  to  be  framed  for  a  jury.  Stockbridge  Iron  Co.  v.  Hudson 
Iron  Co.,  102  Mass.  45, 47.  —  Ross  v.  New  England  Mutual  Ins.  Co., 
120  Mass.  116. 

Prior  to  the  existence  of  the  provision  contained  in  this  section 
a  party  could  not  appeal  or  take  exceptions  upon  such  refusal. 
Crittenden  v.  Field,  8  Gray  621.  —  Ward  v.  Hill,  4  Gray  593.  — 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  102  Mass.  47.  And  he 
cannot  now  take  exceptions  in  such  case.  Brooks  v.  Tarbell,  103 
Mass.  496,  499. 

Sect,  17.  '■'•  Interlocutory  decrees  not  appealed  from,'''  ^c.  By  our 
practice  an  order  which  merely  sustains  a  demurrer  to  the  bill, 
without  more,  is  an  interlocutory  and  not  a  final  decree,  for  it  does 
not  put  the  case  out  of  court,  but  leaves  it  still  within  the  power  of 
the  court  to  allow  amendments  either  in  form  or  in  substance,  at 
any  time  before  the  bill  is  ordered  to  be  dismissed."  Gray,  C.  J., 
in  Parker  v.  Flagg,  127  Mass.  28,  30. 
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Sect.  19.  '■'■By  accident  or  mistake.''''  See  McFeely  v.  Scott,  128 
Mass.  16, 19. 

Sect.  20.  As  to  what  questions  are  open  upon  the  report  of  a 
case  under  this  section,  see  Harris  v.  Mackintosh,  133  Mass.  228,  231. 

"  The  purpose  of  this  provision  is  to  enable  the  justice  to  liring 
the  whole  case  before  the  court  after  it  is  ready  for  a  final  judg- 
ment. The  report  takes  the  place  of  an  appeal.  The  provision 
does  not  authorize  the  justice  before  whom  a  case  is  heard,  to  re- 
port a  part  of  the  case,  or  to  select  specific  questions  of  law  arising 
in  a  case,  and  reserve  them  to  be  determined  by  the  full  court, 
when  the  determination  of  such  questions  will  not  enable  this  court 
to  enter  or  order  a  final  decree  disposing  of  the  case."  Morton, 
C.  J.,  in  Taft  v.  Stoddard,  141  Mass.  150, 

Sect.  21.  "  Shall  hear  date  as  of  the  day  whe7i  it  is  actually  eyi- 
tered  by  the  clerks  That  is,  the  day  when  the  clerk  enters  the  de- 
cree on  his  docket  and  places  it  on  file,  and  the  decree  will  take 
effect  from  such  day,  whether  in  term  time  or  vacation.  But  "  no 
decree  can  be  said  to  be  entered  of  record  until  it  is  formally  drawn 
out  and  filed  by  the  clerk.  A  mere  order  for  a  decree,  before  it  is 
extended  in  due  form  and  apt  and  technical  language,  cannot  be  held 
to  be  a  complete  record  of  the  judgment  of  the  court."  Thompson 
V.  Goulding,  5  Allen  81,  84. 

Sect.  20.  "  And  the  court  shall  provide  hy  general  rules  for 
some  coiivenient  and  effectual  means  of  having  the  same  reported.'' 
See  chancery  rules  of  supreme  court,  rule  xxxv.  Mason  v.  Lewis, 
115  Mass.  334,  336. 

Under  this  rule  no  evidence  can  be  reported  to  the  full  court  un- 
less a  commissioner  has  been  appointed  to  take  it  at  the  hearing  be- 
fore the  single  justice.  Mason  v.  Daly,  117  Mass.  403, 406.  —  Mason  v. 
Lewis,  115  Mass.  335,  336.  —  Morville  v.  Fowle,  144  Mass.  109,110. 
But  see  Granger  v.  Bassett,  98  Mass.  462,  466,  where  the  justice  re- 
ported the  evidence  himself. 

Sect.  27.  ^^The  court  may  frame  issues  of  fact.''  As  to  the 
proper  form  for  framing  issues,  see  Dorr  v.  Tremont  Nat.  Bank,  128 
Mass.  349,  357. 

As  to  the  right  to  open  and  close  before  the  jury  on  an  issue  so 
framed,  see  Dorr  v.  Tremont  Nat.  Bank,  128  Mass.  349,  358. 

As  to  the  right  of  a  party  to  a  trial  by  jury  in  an  equity  suit,  see 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  102  Mass.  45,  47.  —  Shaw 
v.  Norfolk  Co.  R.  R.,  16  Gray  407,  409. —Charles  River  Bridge  v. 
Warren  Bridge,  6  Pick.  376,  399.  —  Atlanta  Mills  v.  Mason,  120 
Mass.  244,  246.— Powers  v.  Raymond,  137  Mass.  483.  — Parker  v. 
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Nickerson,  137  Mass.  487,  492.  —  Merchants'  Nat.  Bank  v.  Moulton, 
143  Mass.  543. 

Tlie  plaintiff  in  an  equity  suit  has  no  absolute  right  to  a  trial  by 
jury,  but  can  have  such  trial  only  at  the  discretion  of  the  court,  and 
the  court,  in  the  exercise  of  such  discretion,  should  not  order  such  a 
trial  unless  it  is  satisfied  that  the  issue  is  one  which  can  be  more 
satisfactorily  tried  by  a  jury  than  by  the  court.  Hoss  v.  New  Eng- 
land Mut.  Ins.  Co.,  120  Mass.  113,  117. 

Sect.  29.     See  Burrows  v.  Purple,  107  Mass.  428,  434. 


CHAPTER   152. 

OF   THE   SUPERIOR   COURT. 


Section  3.  "  The  court  shall  have  exclusive  original  jurisdiction  of 
complaints  for  flowing  land.^^  Such  complaints  cannot  be  removed 
to  the  supreme  court  under  sections  7  and  8  of  this  chapter.  Hum- 
phrey V.  Berkshire  Woollen  Co.,  10  Allen  420. 

Sect.  7.  This  section  does  not  apply  to  complaints  for  flowing 
land.     Humphrey  v.  Berkshire  Woollen  Co.,  10  Allen  420. 

"  Actions,  except  of  tortJ^  An  action,  the  declaration  in  which 
contains  both  a  count  in  contract  and  a  count  in  tort,  cannot  be  re- 
moved under  this  section.  Carter  v.  Wabash,  St.  Louis,  and  Pacific 
R.  R.,  137  Mass.  187. 

"  Before  the  trial  is  commenced.^''  That  is,  the  first  trial.  Bart- 
lett  V.  Holbrook,  1  Gray  114. 

Sect.  8.  An  action  may  be  removed  under  this  section  by  one  of 
several  defendants.     See  Whitoii  v.  Brodhead,  3  Cush.  356. 

If  the  defendant,  after  making  the  affidavit  provided  for  in  this 
section,  fails  to  have  the  action  duly  entered  in  the  supreme  court, 
or  to  pay  the  clerk  of  that  court  his  fee  for  entry,  the  action  re- 
mains within  the  jurisdiction  of  the  superior  court,  and  is  to  be 
proceeded  with  there.  Rice  v.  Nickerson,  4  Allen  66.  See  also 
Knapp  V.  Lambert,  3  Gray  377,  378. 

After  removal,  any  further  proceedings  in  the  lower  court  are 
absolutely  void.     Boynton  v.  Foster,  7  Met.  415. 

As  to  the  right  to  file  a  plea  in  abatement  after  removal  of  an 
action,  see  Colt  v.  Partridge,  7  Met.  '570. 

"  Upon  the  payment  of  the  entry  feeT  See  Rice  v.  Nickerson,  4 
Allen  m,  70. 

Sect'.  9.     Whether  this  section  applies  to  actions  in  which  the 


PUBLIC   STATUTES,  c.  151,  s.  27.  — c.  152,  s.  10.  439 

title  to  real  estate  is  concerned,  quaere.  See  Dumraer  v.  Foster,  7 
Mass.  476.  —  Crocker  v.  Black,  16  Mass.  448.  —  Plympton  v.  Baker, 
10  Pick.  473.  — Blood  v.  Kemp,  4  Pick.  169. 

"  Wherein  the  debt  or  damages  demanded  do  not  exceed  one  hu7idred 
dollars.''^  The  ad  damnum  ir.  the  writ  is  conclusive  on  this  point. 
Wright  V.  Potomska  Mills  Co.,  188  Mass.  328. 

Sect.  10.  No  case  can  be  brought  before  the  supreme  court  under 
this  section  until  it  has  been  finally  disposed  of  in  the  superior  court 
by  verdict  or  judgment.  Bennett  v.  Clemence,  3  Allen  431.  —  Case 
V.  Ladd,  2  Allen  130.  —  Maher  v.  Dougherty,  11  Gray  16.  —  Hogan 
V.  Ward,  117  Mass.  67. 

A  judgment  for  the  plaintiff  in  an  action  for  breach  of  contract  is 
not  final,  so  that  an  appeal  will  lie,  unless  the  amount  of  damages 
has  been  assessed.     Riley  v.  Farnsworth,  116  Mass.  223,  225. 

An  order  of  the  superior  court  granting  a  petition  for  the  removal  of 
an  action  to  the  circuit  court  of  the  United  States  may  be  the  subject 
of  an  appeal.     Ellis  v.  Atlantic  &  Pacific  R.  R.,  134  Mass.  338,  340. 

No  appeal  lies  from  an  order  of  the  court  overruling  a  motion  for 
a  new  trial.     Holdsvvorth  v.  Tucker,  147  Mass.  572, 

'■''  flatter  of  law  apparent  on  the  record.''^  Under  this  section  an 
appeal  may  be  taken,  for  matter  of  law  apparent  on  the  record,  from 
a  judgment  of  the  superior  court  accepting  the  verdict  of  a  sheriff's 
jury  in  a  case  of  laying  out  a  highway.  Patton  v.  Springfield,  99 
Mass.  627,  634.  —  Lanesborough  v.  County  Commissioners,  22  Pick. 
278,  279.  When  the  officer  who  presides  at  the  trial  by  the  sheriff's 
jury  reports  the  evidence  and  the  directions  given  by  him  to  the 
jury,  such  report  is  to  be  considered  as  part  of  the  record.  Parker 
V.  Framingham,  8  Met.  260,  263. 

Where  parties  submitted  a  case  to  the  superior  court  "  on  the 
auditor's  report,  either  party  reserving  the  right  of  appeal,"  it  was 
held  that  from  the  judgment  rendered  by  the  court  no  appeal  would 
lie  under  this  section.     Hutchinson  v.  Tucker,  121  Mass.  402. 

The  memorandum  of  the  judge,  stating  the  grounds  upon  which 
he  overrules  a  inotion  to  set  aside  an  award,  is  not  a  part  of  the 
record.     Standish  v.  Old  Colony  R.  R,  129  Mass.  158. 

"  Until  the  record  is  fully  extended,  the  clerk's  docket  is  the 
record."     Gray,  C.  J.,  in  Greenwood  v.  Bradford,  128  Mass.  296,  297. 

As  to  what  is  "  matter  of  law  apparent  on  the  record,"  see  also 
Bowler  v.  Palmer,  2  Gray  553.  —  Powers  v.  Provident  Institution  for 
Savings,  122  Mass.  443. 

"  Except  a  judgment  upon  an  answer  or  plea  in  abatement.''''  A 
decision  upon  a  demurrer  to  a  plea  in  abatement  comes  within  the 
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exception.  Willard  v.  Stone,  13  Gray  475.  So  also  of  rulings  on 
the  admissibility  of  evidence  and  instructions  to  the  jury  on  the  trial 
of  an  issue  joined  on  a  plea  in  abatement.  Bartol  v.  Stanwood,  7 
Cush.  115, 116. 

A  plea  in  abatement  to  a  complaint  under  P.  S.  c.  190,  is  within 
this  clause.     Morey  v.  Whittenton  Mills,  8  Cush.  374. 

Whether  an  answer  is  in  abatement  depends  upon  the  substance 
and  not  upon  the  form  of  it.  Allin  v.  Connecticut  River  R.  R.,  150 
Mass.  560,  563. 

"  For  defect  of  form  of  process.^'  These  words  qualify  only  the 
words  "  notice  to  dismiss."  Young  v.  Providence  and  Stonington 
Steamship  Co.,  150  Mass.  550,  553. 

See  also  notes  to  P.  S.  c.  153,  s.  8. 

Sect.  11.  If  a  judge  in  a  criminal  case  fails  to  reduce  his  instruc- 
tions to  writing  before  the  jury  retire,  as  required  by  this  section, 
such  omission  will  furnish  to  the  defendant  no  ground  for  exception, 
if  he  did  not  request  the  judge  so  to  do,  and  if  he  has  sustained  no 
injury  by  the  omission.     Commonwealth  v.  Barry,  11  Allen  263. 

Sect.  13.  "  Such  disposition  be  made  of  the  case  as  law  and  justice 
require."  See  Commonwealth  v.  Lawless,  103  Mass.  426,  434.  — 
Pratt  V.  Justices  of  the  Superior  Court,  124  Mass.  353,  355. 

Sect.  15.  No  agreement  of  counsel  can  dispense  with  the  trans- 
mission of  copies  as  provided  in  this  section.  Williams  v.  Kenney, 
98  Mass.  142, 143. 

Sect.  26.  "  JVhe7i  a  criminal  case  is  on  trial^*  S^c.  The  words 
"  on  trial "  are  to  be  taken  in  their  literal  meaning,  and  the  statute 
docs  not  apply  where  the  trial  of  a  case  is  suspended  before  the  end 
of  the  term.     Commonwealth  v.  MacLellan,  121  Mass.  31,  32. 


CHAPTER  153. 


OF  matters  common  to  the  supreme  judicial  court  and  superior 

COURT. 

Section  5.  Under  this  section,  the  court,  in  charging  the  jury,  is 
prohibited  from  expressing  any  opinion  as  to  the  credibility  of  wit- 
nesses.    Commonwealth  v.  Barry,  9  Allen  276,  278. 

But  it  is  within  the  province  of  the  judge  to  call  the  attention  of 
the  jury  to  the  evidence  which  is  in  the  case,  stating  his  recollection 
of  what  that  evidence  is,  but  submitting  the  effect  of  it  to  their  con- 
sideration and  judgment.     Eddy  v.  Gray,  4  Allen  435,  438. 
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So  also  a  judge  may,  in  charging  a  jury,  define  the  degree  of 
weight  which  the  law  attaches  to  a  whole  class  of  testimony,  such  as 
the  testimony  of  accomplices,  leaving  it  to  the  jury  to  apply  the 
general  rule  to  the  circumstances  of  the  case.  Commonwealth  v. 
Larrabee,  99  Mass.  413,  416.  See  also,  to  a  similar  effect,  Harring- 
ton V.  Harrington,  107  Mass.  329,  332.  —  Morrissey  v.  Ingham,  111 
Mass.  64,  67. 

"  A  judge  may  state  the  testimony,  and  this  can  hardly  be  done 
without  calling  the  attention  of  the  jury  to  the  degree  of  weight  and 
importance  to  be  attached  to  particular  facts,  if  they  are  proved  or 
admitted.  To  say  that  certain  circumstances  deserve  to  be  seriously 
considered,  or  are  entitled  to  great  weight,  is  not  expressing  an 
opinion  as  to  what  facts  have  been  proved,  but  only  instructing  the 
jury  with  regard  to  the  relative  materiality  and  importance  of  differ- 
ent portions  of  the  evidence.  To  assist  and  guide  the  deliberations 
of  the  jury  by  such  comments  is  no  infringement  upon  their  province, 
but  often  a  duty  necessary  to  lead  their  minds  to  an  enlightened  and 
discriminating  consideration  of  the  case,"  Foster,  J.,  in  Durant  v. 
Burt,  98  Mass.  161,  168. 

"  The  line  which  marks  and  separates  the  respective  duties  and 
functions  of  the  court  and  jury  is  certain  and  well  defined.  The 
difficulty  arises  in  determining  on  which  side  of  this  line  particular 
cases  fall ;  that  is,  in  deciding  whether  a  case  presents  only  a  ques- 
tion of  law,  or  involves  an  inquiry  into  facts  and  the  inferences 
deducible  from  them.  Certainly,  the  court  in  all  cases  should  be 
scrupulously  careful  not  to  invade  the  province  of  the  jury  by  under- 
taking to  decide  on  the  weight  or  effect  of  evidence,  or  by  refusing 
to  submit  to  their  consideration  any  question  of  fact,  material  to  the 
issue,  which  may  be  in  dispute  between  the  parties.  On  the  other 
hand,  it  is  the  clear  duty  of  the  court  to  decide  on  the  legal  effect 
of  the  evidence,  and  to  say  whether  it  is  such  as  to  entitle  a  party 
to  a  verdict ;  otherwise,  the  jury  might  be  called  on  to  decide  on  a 
pure  question  of  law.  It  may  be  said,  generally,  that  it  is  the  duty 
of  the  judge  to  decide  whether  there  is  any  evidence ;  of  the  jury  to 
determine  upon  its  sufficiency.  This  may  be  illustrated  by  an  ex- 
ample. Suppose  the  facts  of  a  case  were  stated  in  the  form  of  a 
special  verdict  in  favor  of  a  plaintiff.  This  would  be  supported  if 
the  facts  so  found  comprehended  all  the  material  averments  neces- 
sary to  maintain  the  action.  But  if  upon  them,  with  all  possible 
inferences  which  reasonable  men  might  draw  therefrom,  there  was 
an  absence  of  an  essential  element  which  it  was  incumbent  on  the 
plaintiff  to  establish,  there  can  be  no  doubt  it  would  be  the  plain 
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duty  of  the  court  to  say,  as  a  matter  of  law,  that  he  had  failed  to 
maintain  his  action.  In  like  manner,  when  the  evidence  offered  by  a 
person  wholly  fails  to  prove  a  material  allegation,  it  is  the  province 
of  the  court  to  decide  that  no  case  is  proved  which  can  in  law  sup- 
port a  finding  in  his  favor.  In  such  case,  the  testimony  furnishes 
nothing  for  the  consideration  of  the  jury,  and  it  is  as  much  the  duty 
of  the  court  to  determine  that  there  is  no  evidence  to  sustain  the 
action,  as  to  exclude  evidence  on  the  ground  of  its  irrelevancy.  If, 
however,  there  is  a  dispute  about  the  facts,  or  the  credibility  of  wit- 
nesses is  drawn  in  question,  or  a  material  fact  is  left  in  doubt  by  the 
testimony,  or  there  are  inferences  to  be  drawn  from  the  facts  in 
proof,  then  it  would  be  proper  to  submit  the  case  to  the  considera- 
tion and  determination  of  a  jury."  Bigelow,  C.  J.,  in  Gavett  v. 
Manchester  &  Lawrence  R,  R.  Co.,  16  Gray  501, 505.  See  also  Kane 
V.  Learned,  117  Mass.  190,  194. 

It  is  not  only  the  province,  but  the  imperative  duty  of  the  court 
to  direct  the  jury  to  find  a  verdict  for  plaintiff  or  defendant,  if 
such  verdict  is  required  by  the  legal  effect  of  the  admitted  facts 
in  the  case.  Todd  v.  Old  Colony  &  Fall  River  R.  R.,  7  Allen  207, 
208. 

It  is  rarely,  if  ever,  that  a  case  can  arise  in  which  it  would  be 
proper  for  the  court  to  instruct  the  jury  that  the  existence  of  a  par- 
ticular fact  conclusively  proves  fraud.  See  Banfield  v.  Whipple,  14 
Allen  13,  14. 

See  also,  on  the  subject  of  this  section,  Forbes  v.  Howe,  102  Mass. 
427,  436.  —  Commonwealth  v.  Lawless,  103  Mass.  425,  431.  — Com-, 
monwealth  v.  Foran,  110  Mass.  179.  —  Commonwealth  v.  Brigham, 
123  Mass.  248,  250.  — Dodge  v.  Emerson,  131  Mass.  467,  469.— 
Sewall  V.  Robbins,  139  Mass.  164, 168.  —  Commonwealth  v.  Leonard, 
140  Mass.  473,  479.  —  Commonwealth  v.  Clifford,  145  Mass.  97,  98. 
—  McKean  v.  Salem,  148  Mass.  109,  114.  —  Commonwealth  v. 
Keenan,  148  Mass.  470,  473. 

Sect.  6.  '•'■  Set  aside  the  verdict.''''  As  to  the  cases  in  which  the 
court  should  set  aside  a  verdict  as  against  the  weight  of  evidence, 
see  Reeve  v.  Dennett,  137  Mass.  315,  318. 

"  For  any  cause  for  which  a  new  trial  may  hy  law  be  granted" 
As  to  what  causes  are  sufficient  for  this  purpose,  see  Borrowscale  v. 
Bosworth,  98  Mass.  34,  36.  —  Greene  v.  Farlow,  138  Mass.  146.  — 
Holdsworth  v.  Tucker,  147  Mass.  572. 

"  Or  after  verdict  or  decision  by  the  courts  See  Terry  v.  Bright- 
man,  129  Mass.  535. 

Under  this  section  a  judge  is  not  authorized  to  report  after  verdict 
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any  question  which  was  not  raised  before  verdict.  Aldrich  v.  Spring- 
field, Athol,  &  Northeastern  R.  R.,  125  Mass.  404. 

Under  this  section  questions  of  law,  arising  at  the  trial,  in  the 
superior  court,  of  charges  of  fraud  filed  against  a  poor  debtor  under 
P.  S.  c.  162,  ss.  49-52,  may  be  reported  to  the  supreme  court.  Morse 
V.  Dayton,  125  Mass.  47,  49. 

A  case  may  be  reported  under  this  section  after  a  bill  of  excep- 
tions has  been  disallowed.  Reed  v.  Home  Savings  Bank,  130  Mass. 
443,  444. 

A  report  under  this  section  may  be  filed  at  any  time  during  the 
term  at  which  the  verdict  is  rendered,  and  where  the  case  was  con- 
tinued nisi  and  the  report  was  filed  on  the  first  day  of  the  next  term, 
it  was  held  not  to  be  filed  too  late.  Reed  v.  Home  Savings  Bank, 
130  Mass.  443,  444. 

Except  as  provided  by  statute,  a  case  cannot  be  reported  before 
verdict.     Minot  v.  Sawyer,  1  Allen  18. 

This  section  "  extends  only  to  questions  of  law  affecting  the  rights 
of  the  parties  to  the  subject  matter  in  controversy,  and  does  not  in- 
clude points  incidental  to  the  taxation  of  costs."  Gray,  J.,  in  Hub- 
ner  v.  Hoffman,  106  Mass.  346,  347. 

A  case  may  be  reported  under  this  section  after  judgment  for  the 
penal  sum  of  a  bond,  although  no  award  has  been  made  of  the  amount 
for  which  execution  may  issue.  Shattuck  v.  Adams,  136  Mass. 
34,  35. 

But,  in  an  action  on  a  recognizance  in  a  criminal  case,  no  report 
can  be  made  under  this  section  after  a  formal  finding  "  that  the 
penalty  is  adjudged  to  be  forfeited."  The  court  must  have  deter- 
mined the  amount  for  which  judgment  shall  be  entered  before  the 
case  can  be  reported.     Commonwealth  v.  Teevens,  141  Mass.  577. 

This  section  does  not  authorize  the  reporting  of  a  case  after  a 
verdict  on  a  trial  of  a  plea  in  abatement.  Stackpole  v.  Hunt, 
9  Allen  539. 

This  section  applies  only  to  cases  in  which  a  trial  has  been  had 
and  a  verdict  rendered  in  the  superior  court,  and  it  does  not  extend 
to  cases  in  which  a  trial  has  been  had  before  a  sheriff's  jury,  and 
such  verdict  returned  by  the  sheriff  to  the  superior  court.  Taylor  v. 
Taunton,  113  Mass.  290. 

Without  the  words  "or  decision  by  the  court"  the  section  would 
not  cover  a  case  in  which  the  parties  waive  a  trial  by  jury,  and  in 
which  there  can  be  no  verdict.  Bearce  v.  Bowker,  115  Mass.  129.  — 
Commonwealth  v.  Dowdican's  Bail,  115  Mass.  133,134.  —  Lincoln 
V.  Parsons,  1  Allen  388.     Nor  would  it  cover  a  case  which  did  not 
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involve  a  point  properly  triable  by  a  jury.  Tryon  v.  Merrill,  116 
Mass.  299. 

^'■May  report  the  case^  A  report  should  be  so  framed  "  as  to 
state  the  nature  of  the  case  and  the  questions  of  law  intended  to  be 
reserved,  and  so  much  only  of  the  facts  or  the  evidence  as  may  be 
necessary  to  present  those  questions  to  the  court."  Churchill  v. 
Palmer,  115  Mass.  310,  313. 

When  a  case  is  reported  after  verdict,  any  exceptions  which  may 
have  been  allowed  should  be  incorporated  in  the  report,  and  not 
stated  in  a  separate  bill.  Aldricli  v.  Boston  &  Worcester  R.  R.,  100 
Mass.  81. 

After  a  case  has  been  reported,  it  is  too  late  to  raise  the  objection 
that  evidence  was  admitted  which  was  not  properly  admissible  under 
the  pleadings.     Russell  v.  Barry,  11,5  Mass.  300,  803. 

Sect.  8.  "  Decisions  .  .  .  upon  pleas  in  ahatementy  The  rulings 
and  instructions  of  the  justice  on  questions  of  evidence  on  the  trial 
of  pleas  in  abatement  are  his  "  decisions  "  thereon,  which  are  final 
no  less  than  his  decisions  upon  any  other  question  that  may  be 
raised  on  a  hearing  of  such  plea,  whether  upon  demurrer  or  other- 
wise.    Stackpole  v.  Hunt,  9  Allen  539. 

The  decision  of  a  judge  of  the  superior  court,  allowing  a  plea  or 
answer  in  abatement  to  be  filed  after  the  time  allowed  by  law,  is  not 
final,  but  exceptions  may  be  taken  to  such  decision.  Hastings  v. 
Bolton,  1  Allen  529,  531.     See  also  notes  to  P.  S.  c.  152,  s.  10. 

"  Motions  to  dismiss  for  defect  of  form  in  process.''^  See  Bassett 
V.  Howorth,  104  Mass.  224.  —  Parker  v.  Kenyon,  112  Mass.  264.  — 
Houghton  V.  Ware,  113  Mass.  49,  50.  —  Kennedy  v.  Langdon,  123 
Mass.  193. 

The  words  "  for  defect  of  form  in  process  "  apply  only  to  "  motions 
to  dismiss."  Young  v.  Providence  and  Stonington  Steamship  Co., 
150  Mass.  550,  553. 

"  Shall  hefinair  See  Wildes  v.  Marshall,  117  Mass.  811.  Where 
an  objection,  which  properly  could  have  been  taken  only  by  plea  in 
abatement  or  motion  to  dismiss,  has  by  consent  of  parties  been 
taken  by  demurrer,  no  exception  will  lie  to  the  decision  upon  such 
demurrer.     Smith  v.  Dexter,  121  Mass.  597,  599. 

"  On  motions  for  a  new  trial!'''  "  We  cannot  suppose  that  it  was 
intended  by  this  provision  to  allow  a  party  to  present  a  second  time, 
as  matters  of  law  upon  a  motion  for  a  new  trial,  all  the  matters  of 
law  which  arose  or  might  have  arisen  during  the  trial,  and  upon 
which  no  question  of  law  was  then  made  or  reserved.  Upon  motions 
for  new  trial  new  questions  of  law  may  arise  ;  and,  if  the  decision  of 
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the  motion  depends  or  rests  upon  them,  they  may  be  proper  subjects 
of  revision  by  the  court  above."  Hoar,  J.,  in  Lowell  Gas  Light  Co. 
V.  Bean,  1  Allen  274,  275.  See  also  Kidney  v.  Richards,  10  Allen 
419,  420.  —  Woodward  v.  Leavitt,  107  Mass.  453,  460.  —  Merritt  v. 
Morse,  113  Mass.  271,  274.  —  Caverly  v.  McOwen,  126  Mass.  222, 
227.  —  Commonwealth  v.  Morrison,  134  Mass.  189, 190.  —  Lynch  v. 
Peabody,  137  Mass.  92,  94. 

Exceptions  have  been  held  to  lie  to  a  decision  refusing  a  motion 
for  a  new  trial,  where  such  motion  was  grounded  on  the  fact  that  a 
paper  which  had  a  direct  bearing  on  the  issue,  but  which  had  been 
during  the  trial  objected  to  and  rejected  as  incompetent,  was,  by 
direction  of  the  judge,  sent  to  the  jury,  while  they  were  deliberating 
on  their  verdict.     Alger  v.  Thompson,  1  Allen  453,  455. 

So  w^here  a  new  trial  was  refused,  when  it  appeared  that  the  jury 
had  had  an  improper  paper  relating  to  the  case  with  them  during 
their  deliberations.     Munde  v.  Lambie,  125  Mass.  367. 

But  no  exception  will  lie  to  such  decision,  when  the  motion  is  on 
the  ground  of  newly  discovered  evidence,  and  involves  questions  of 
fact  as  well  as  of  law.     Gifford  v.  Brownell,  2  Allen  534. 

Nor  when  the  motion  for  a  new  trial  is  on  the  ground  that  the 
verdict  was  against  evidence,  and  that  the  facts  which  the  whole 
evidence  tended  to  prove  were  insufficient  to  authorize  the  verdict. 
Lowell  Gas  Light  Co.  v.  Bean,  1  Allen  274,  275.  —  Phillips  v.  Soule, 
6  Allen  150,  152. 

Whether  exceptions  will  lie  when  the  motion  for  a  new  trial  is 
based  on  an  alleged  tampering  with  the  jury,  quaere.  See  Shea  v. 
Lawrence,  1  Allen  167,  170. 

"  And  in  all  cases,  civil  or  crimitial,  ivhether  according  to  the  course 
of  the  common  la^v  or  otherwise.^^  See  Eaton  v.  Hall,  5  Met.  287,  289. 
—  Davenport  v.  Holland,  2  Cush.  1,  11. 

This  covers  cases  in  equity.  Dorr  v.  Tremont  Nat.  Bank,  128 
Mass.  349,  354. 

"  A  parti/  aggrieved  hy  an  opinion^''  S^c.  One  who  appears  in  a 
suit  only  as  amicus  curiae  is  not  to  be  deemed  a  "  party  "  entitled  to 
take  exceptions.     Martin  v.  Tapley,  119  Mass.  116,  120. 

A  party  cannot  except  to  an  erroneous  instruction  given  at  his 
own  request.     Dennis  v.  Maxfield,  10  Allen  138,  143. 

Exceptions  will  not  be  sustained,  if  the  instruction  or  ruling  ex- 
cepted to  is  afterwards  distinctly  revoked  or  reversed  in  the  course 
of  the  trial.  Eldridge  v.  Hawley,  115  Mass.  410,  412.  —  Hawes  v. 
Gustin,  2  Allen  402,  406. 

A  general  exception  to  the  entire  charge  of  a  judge  to  the  jury 
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will  not  be  sustained.  Curry  v.  Porter,  125  Mass.  94.  Nor  a  gen- 
eral exception  to  the  entire  charge  upon  one  branch  of  the  case. 
Dwjer  V.  Fuller,  144  Mass.  420. 

It  has  been  held  to  be  good  ground  for  exception,  that  a  judge 
refused  to  rule  that  certain  evidence,  if  believed,  would  have  a  cer- 
tain effect  in  law.     Kent  v.  Warner,  10  Allen  561,  563. 

So  where,  on  the  hearing  of  a  petition  for  review,  the  judge  re- 
fused to  admit  certain  testimony  which,  according  to  the  general 
rules  of  evidence,  was  admissible.    Richardson  v.  Lloyd,  99  Mass.  475. 

So  where,  when  he  had  discretionary  power  to  sentence  to  fine  or 
imprisonment  or  to  both,  he  ruled  that  he  had  no  such  discretion, 
and  sentenced  to  both  fine  and  imprisonment.  Commonwealth  v. 
Fontain,  127  Mass.  452,  455. 

So  where  he  sustained  the  demurrer  to  a  declaration  in  an  action 
at  law,  and  ordered  judgment  for  the  defendant.  McCallum  v. 
Lambie,  145  Mass.  234,  236. 

So  where  the  judge  refused  to  instruct  the  jury  that  the  evidence 
was  insufficient  in  law  to  support  a  verdict.  Denny  v.  Williams, 
5  Allen  1,  4,  9.  But  not  where  the  judge  refused,  at  the  conclu- 
sion of  the  plaintiff's  evidence,  to  give  such  instruction,  unless  the 
defendant  would  rest  his  case  there.  Manning  v.  Albee,  14  Allen 
7.  —  McMahon  V.  Tyng,  14  Allen  167,  169.  —  Wetherbee  v.  Potter, 
99  Mass.  354,  359.  A  judge  "  is  not  required  to  rule  upon  the  ques- 
tion whether  the  evidence  will  or  will  not  support  a  verdict  for  the 
plaintiff,  until  the  evidence  is  all  in.  If  he  is  requested  to  do  so,  and 
refuses,  and  the  parties  then  introduce  further  testimony,  no  excep- 
tion lies  to  such  refusal."     Kingsford  v.  Hood,  105  Mass.  495,  498. 

But  in  the  following  cases  it  has  been  held  that  no  exception 
would  lie  :  — 

Where  a  single  judge  had  discharged  a  prisoner  on  habeas  corpus. 
Wyeth  V.  Richardson,  10  Gray  240. 

Where  he  admitted  incompetent  evidence  to  prove  a  fact  which 
was  afterwards  admitted.  Peebles  v.  Boston  &  Albany  R.  R.,  112 
Mass.  498,  507. 

Where  he  admitted  incompetent  evidence,  but  afterwards  instructed 
the  jury  to  disregard  it.  Smith  v.  Whitman,  6  Allen  562,  564.  — 
Goodnow  V.  Hill,  125  Mass.  587,  589. 

Where  he  submitted  a  question  of  legal  construction  to  the  jury, 
and  they  decided  it  correctly.  Goodnow  v.  Davenport,  115  Mass. 
568,  570.  —  Ricker  v.  Cutter,  8  Gray  248.  —  Commonwealth  v. 
Brown,  121  Mass.  70,  80. 

Wl>ere  he  ordered  several  actions,  founded  on  the  same  subject 
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matter,  brought  by  the  same  pkiintiff  against  several  defendants,  to 
be  tried  together,  although  the  defendants  employed  distinct  counsel, 
and  the  evidence  in  the  several  cases  was  different.  Springfield  v. 
Sleeper,  115  Mass.  587. 

Where  he  refused  to  recommit  an  auditor's  report.  Kendall  v. 
Weaver,  1  Allen  277.  —  Packard  v.  Reynolds,  100  Mass.  153.  —  Biit- 
terworth  v.  Western  Assurance  Co.,  132  Mass.  489,  492. 

Where  he  refused  to  require  the  plaintiff'  to  elect  upon  which  of  two 
counts,  alleged  to  be  for  the  same  cause  of  action,  he  would  proceed 
in  the  trial.  Sheflill  v.  Van  Deusen,  15  Gray  485.  Where  he  re- 
fused to  require  the  plaintiff  to  elect  between  two  causes  of  action 
included  in  the  same  count.     Downs  v.  Hawley,  112  Mass.  237,  241. 

Where  he  refused  to  require  the  district  attorney  to  elect  on  which 
of  several  counts  in  an  indictment  he  would  rely.  Commonwealth  v. 
Sullivan;  104  Mass.  552.  — Commonwealth  v.  Pratt,  137  Mass.  98, 106. 

Where  he  refused  to  reserve  a  case  on  questions  of  law  under 
P.  S.  c.  150,  s.  8.     Phillips  V.  Soule,  6  Allen  150,  151. 

Where,  being  of  opinion  that  there  was  evidence  to  be  considered 
by  the  jury,  he  refused  to  order  a  nonsuit.  Priest  v.  Wheeler,  101 
Mass.  479.  —  Wentworth  v.  Leonard,  4  Cush.  414.  —  Cox  v.  Cook, 
14  Allen  165,  166. 

Where  he  refused  to  grant  a  continuance  or  postponement  on 
account  of  the  absence  of  a  witness.  Commonwealth  v.  Donovan, 
99  Mass.  425.  —  Commonwealth  v.  Drake,  124  Mass.  21,  24.  See 
also  Kittredge  v.  Russell,  114  Mass.  67. 

Nor  is  the  decision  of  a  judge  upon  the  credibility  of  evidence  of 
the  loss  of  a  written  instrument,  offered  with  a  view  to  the  intro- 
duction of  secondary  evidence  of  its  contents,  subject  to  exception. 
Commonwealth  v.  Morrell,  99  Mass.  542,  544.    . 

Nor  his  decision  as  to  admissibility  of  evidence,  if  such  evidence 
was  admissible  for  any  purpose,  unless  he  refused  to  limit  its  appli- 
cation ;  and,  in  the  absence  of  anything  in  the  exceptions  showing  to 
the  contrary,  it  will  be  presumed  that  the  proper  limitation  was 
given.  Sweetser  v.  Bates,  117  Mass.  466,  468.  —  Earle  v.  Earle,  11 
Allen  1,  2.  —  Howe  v.  Ray,  113  Mass.  88,  91. 

Nor  his  decision  as  to  the  extent  or  manner  of  an  examination 
into  tlie  circumstances  under  which  confessions  of  the  defendant  in 
a  criminal  case  were  obtained,  such  examination  being  made  with  a 
view  to  the  admission  of  evidence  of  such  confessions.  Common- 
wealth V.  Morrell,  99  Mass.  542. 

Nor  his  decision  as  to  the  admissibility  of  a  witness  to  testify  as 
an  expert,  unless  a  report  of  the  entire  evidence  upon  the  point  pre- 
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sents  a  question  of  law.  Gossler  v.  Eagle  Sugar  Refinery,  103  Mass. 
331,  335. 

Nor  bis  decision  as  to  facts  upon  which  the  competency  of  a  wit- 
ness or  of  evidence  depends.  O'Connor  v.  Hallinan,  103  Mass.  547, 
540.  —Walker  v.  Curtis,  116  Mass.  98,  101.  —  Stevens  v.  Miles,  142 
Mass.  571,  573. 

Nor  his  decision  as  to  whether  an  erasure  has  been  made  in  a  writ 
or  hidictment,  or  in  a  copy  of  the  record  of  a  trial  justice.  Learnard 
V.  Bailey,  111  Mass.  160,  162.  —  Commonwealth  v.  Davis,  11  Gray 
4^  9.  —  Commonwealth  v.  Everson,  140  Mass.  434.  But  an  excep- 
tion will  lie  if  he  leaves  such  question  to  the  jury.  Commonwealth 
V.  Davis,  11  Gray  8,  9. 

Nor  his  decision  as  to  whether  there  is,  upon  the  face  of  a  paper  pre- 
sented in  evidence,  such  a  manifest  alteration  that  the  party  offering 
it  should  be  required  to  explain  the  alteration  before  the  paper  can 
be  read  to  the  jury.     Ives  v.  Farmers'  Bank,  2  Allen  286,  239. 

Nor  his  decision  as  to  whether  the  certificate  of  a  clerk  of  a  court 
applies  to  the  whole  or  only  to  a  part  of  an  instrument  on  which  it 
appears.     Goodrich  v.  Stevens,  116  Mass.  170,  171. 

Nor  his  decision  as  to  the  allowance  of  amendments  to  the  plead- 
ings, if  the  amendment  was  one  which  it  was  within  the  power  of  the 
court  to  grant.  Terry  v.  Brightman,  133  Mass.  536,  537.  —  George 
V.  Reed,  101  Mass.  378. 

Nor  his  decision  as  to  the  order  in  which  evidence  shall  be  intro- 
duced. Commonwealth  v.  Dam,  107  Mass.  210,  211.  —  Common- 
wealth V.  Moulton,  4  Gray  39,  40. 

Nor  his  decision  as  to  the  extent  to  which  the  re-examination  of  a 
witness  on  matters  not  testified  of  in  cross-examination  may  be 
carried.     Kendall  v.  Weaver,  1  Allen  277, 

Nor  his  decision  as  to  the  extent  to  which  cross-examination  upon 
collateral  or  immaterial  matters  shall  be  carried.  Commonwealth 
V.  Silk,  111  Mass.  431,  432.  — Miller  v.  Smith,  112  Mass.  470,  476. 
—  Hutchinson  v.  Methuen,  1  Allen  33.  —  Commonwealth  v.  Lyden, 
113  Mass.  452.  —  Commonwealth  v.  Kelley,  113  Mass.  453. 

Nor  his  decision  as  to  the  number  of  times  the  same  question 
may  be  repeated  on  cross-examination  and  the  witness  compelled  to 
answer  thereto.     Demerritt  v.  Randall,  116  Mass.  331,  332. 

Nor  his  decision  permitting  a  question  to  be  put  to  a  witness,  if  it 
is  not  stated  how  the  question  was  answered  and  that  the  answer 
was  in  some  way  unfavorable  to  the  party  excepting.  Cecconi  v. 
Rodden,  147  Mass.  164,  169. 

As  to  the  extent  to  which  the  decision  of  a  judge  as  to  the  rele- 
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vancy  of  interrogatories  to  a  deponent  is  subject  to  exception,  see 
Elliott  V.  Lyman,  3  Allen  110. 

}io  point  is  open  on  exceptions,  which  does  not  appear  by  the  bill 
of  exceptions  to  have  been  fairly  embraced  in  the  objections  taken  at 
the  trial.     Alexander  v.  Carew,  13  Allen  70,  71. 

It  may,  however,  be  the  duty  of  the  supreme  court,  when  a  case  is 
before  it  on  exceptions,  "  to  set  aside  a  verdict  for  an  omission  to 
give  an  instruction,  although  no  request  for  specific  direction  was 
made  at  the  time.  This  should  be  the  rule  whenever  it  clearly 
appears  by  a  bill  of  exceptions  that  a  party  has  failed  to  offer  evi- 
dence sufficient  in  law  to  prove  his  case."  Brightman  v.  Eddy,  97 
Mass.  478,  481. 

When  material  and  incompetent  evidence  has  been  admitted  under 
objection,  an  exception  on  that  ground  will  be  sustained,  even 
though  such  evidence  was  not  subsequently  referred  to  by  either 
court  or  counsel  during  the  course  of  the  trial.  Brown  v.  Cum- 
mings,  7  Allen  507.  —  Maguire  v.  Middlesex  Railroad  Co.,  115  Mass. 
239,  241. 

Exceptions  will  not  be  sustained  if  it  appears  that  the  party  ex- 
cepting was  in  no  way  injured  by  the  rulings  excepted  to.  Sheren 
V.  Lowell,  104  Mass.  24,  27.  —  Bates  v.  Barber,  4  Cush.  107,  108.  — 
Wing  V.  Chesterfield,  116  Mass.  353,  356.  —  Howe  v,  Ray,  113  Mass. 
88,  91. 

Exceptions  to  the  exclusion  of  evidence  will  not  be  sustained  unless 
it  appears  affirmatively  that  the  evidence  excluded  had  a  material 
bearing  on  some  point  in  controversy  in  the  case.  Otis  v.  Had  ley, 
112  Mass.  101,  106.  —  Gates  v.  Mowry,  15  Gray  564,  567.—  Burke 
V.  Savage,  13  Allen  408.  —  Canfield  v.  Canfield,  112  Mass.  233.  — 
Safford  v.  Grout,  120  Mass.  20,  26.  —  Bannister  v.  Alderman,  111 
Mass.  261.  —  Atherton  v.  Atkins,  139  Mass.  61.  —  Crowley  v.  Apple- 
ton,  148  Mass.  98,  101.  Nor  if  the  evidence  is  subsequently  ad- 
mitted. Hopkins  v.  Damon,  138  Mass.  65.  Nor  will  such  exceptions 
be  sustained  if  it  appears  that  the  evidence  was  admissible  on  other 
grounds  than  those  on  which  its  admission  was  asked  for.  Hatha- 
way V.  Tinkham,  148  Mass.  85,  87. 

If  the  exceptions  which  are  sustained  relate  to  a  question  of  dam- 
ages only,  a  new  trial  should  be  had  on  that  question  alone.  Kent 
V.  Whitney,  9  Allen  62. 

"  A  bill  of  exceptions  which  recites  only  the  rulings  requested  and 
those  given,  without  stating  the  facts  proved  or  the  evidence  intro- 
duced, cannot  be  sustained."  Devens,  J.,  in  Childs  v.  New  Haven  & 
Northampton  Co.,  133  Mass.  253,  255. 
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Exceptions  may  sometimes  be  waived  by  a  motion  for  a  new  trial. 
Anthony  v,  Travis,  148  Mass.  53,  57. 

"  And  shall  not  be  required  in  a  jury  trial  to  allege  the  same  in 
ivriting  before,'''  Sj-c.  This  clause  does  not  annul  rule  xxxiv.  of  the 
superior  court,  so  far  as  it  requires  a  party  to  allege  his  exceptions 
before  the  jury  are  setit  out,  —  it  "  merely  excuses  him  from  alleging 
them  thus  early  m  ivriting .'''     Lee  v.  Gibbs,  10  Allen  248. 

Although  the  said  rule,  as  modified  by  this  clause,  requires  a  party 
to  orally  allege  or  save  his  exception  before  the  jury  retire,  it  has 
been  held  not  to  be  necessary  to  comply  with  the  rule  in  this  respect, 
when  the  instruction  excepted  to  "  extended  to  the  whole  grounds  of 
defence."     Esty  v.  Wilmot,  15  Gray  168,  170. 

"  Such  exceptions,  being  reduced  to  writing  in  a  summary  mode,^ 
^c.  These  provisions,  unless  waived  by  the  adverse  party,  must  be 
strictly  complied  with,  and  if  such  compliance  does  not  appear  on 
the  dockets  and  files,  the  exceptions  will  be  dismissed.  Doherty  v. 
Lincoln,  114  Mass.  362. 

A  bill  of  exceptions  should  not  set  forth  the  whole  of  the  judge's 
charge  to  the  jury,  but  only  the  points  of  law  raised  at  the  trial  and 
the  rulings  thereon.     Burt  v.  Merchants'  Ins.  Co.,  115  Mass.  1,  16. 

As  to  the  mode  of  taking  exceptions  in  the  superior  court,  seo 
rules  of  superior  court,  rules  xxxiii  and  xxxiv. 

Exceptions  to  rulings  made  by  the  superior  court  cannot  be  en- 
tered in  the  supreme  court  until  after  the  final  disposition  in  the 
lower  court  of  the  case  in  which  they  are  taken.  Safford  v.  Knight, 
117  Mass.  281,  283.  —  Gifford  v.  Rockett,  119  Mass.  71.  — Harding 
V.  Pratt,  119  Mass.  188. — Crompton  Carpet  Co.  v.  Worcester,  119 
Mass.  375.  —  Piatt  v.  Justices  of  the  Superior  Court,  124  Mass.  353, 
354.  _  Boyce  v.  Wheeler,  133  Mass.  554.  —  Elliot  v.  Elliot,  133 
Mass.  555.  —  Comins  v.  Turner's  Falls  Company,  140  Mass.  146. 

An  order  of  the  superior  court  setting  aside  the  verdict  of  a  sher- 
iff's jury  is  a  final  disposition  of  the  case  so  far  as  that  court  is  con- 
cerned, so  that  exceptions  may  be  taken  at  once.  Rose  v.  Taunton, 
119  Mass.  100,  101. 

"  And  notice  thereof  given  to  the  adverse  party.'''  If  such  notice  is 
not  given  within  three  days  after  verdict,  or  within  further  time 
allowed  by  the  judge  before  the  expiration  of  the  three  days,  the 
adverse  party  may  insist  that  the  exceptions  shall  be  dismissed. 
Conway  v.  Callahan,  121  Mass.  165.  But  this  objection,  if  not  seas- 
onably taken,  will  be  deemed  to  have  been  waived.  Hale  v.  Rice, 
124  Mass.  292,  296.  In  the  absence  of  evidence  to  the  contrary,  it 
is  to  be  presumed  that  the  notice  was  given.     Browne  v.  Hale,  127 


PUBLIC   STATUTES,  c.  153,  s.  8.  451 

Mass.  158,  IGl.  As  to  the  manner  of  giving  the  notice,  see  Blair  v, 
Laflin,  127  Mass.  518,  521. 

After  a  bill  of  exceptions  has  been  allowed  and  has  been  entered 
in  the  supreme  court,  that  court  has  exclusive  jurisdiction  of  it,  and 
the  judge  below  cannot  alter  it  without  the  authority  of  that  court ; 
"  but  it  is  the  well  settled  practice,  on  motion  of  either  party  to  the 
full  court,  before  argument  on  the  bill  of  exceptions  as  allowed,  when 
there  is  reason  to  believe  that  there  may  have  been  a  mistake  or 
omission  in  drawing  the  bill  of  exceptions,  and  especially  upon  a 
certificate  of  the  judge  to  that  effect,  to  postpone  the  argument  upon 
the  exceptions  in  order  to  afford  opportunity  for  a  hearing  of  both 
parties  before  the  judge  below  on  the  proposed  alteration,  and  to 
allow  the  exceptions  to  be  amended  in  accordance  with  the  result  of 
that  hearing  as  certified  by  him."     Perry  v.  Breed,  117  Mass.  155, 

164.  But  the  excepting  party  cannot  be  allowed,  after  the  time  for 
presenting  exceptions  has  elapsed,  to  file,  by  way  of  amendment  to 
his  original  bill,  a  substantially  new  bill  of  exceptions.  Arvilla  v. 
Spaulding,  121  Mass.  503,  508. 

"  Shall  be  filed  with  the  clerk  .  .  .  before  the  adjournment.^^  Un- 
less presented  within  the  time  prescribed  in  this  section,  or  unless 
the  adverse  party  consents  to  their  allowance  after  such  time,  excep- 
tions must  be  disallowed,  if  further  time  is  not  granted  for  cause. 
Phillips  V.  Soule,  6  Allen  150.  —  Tufts  v.  Newton,  119  Mass.  476.  — 
Walker  v.  Moors,  122  Mass.  501,  503.  —  Barstow  v.  Marsh,  4  Gray 

165,  166.  —  Nye  v.  Old  Colony  R.  R,  124  Mass.  241,  242. 

"  And  notice  thereof  given,'"  ^c.  See  Cowley  v.  McLaughlin,  141 
Mass.  181,  183.  —  Rules  of  superior  court,  rules  xxii  and  xxxvi. 

"  J.WC?  within  three  days  after  the  verdict,'"  ^c.  Sunday  is  to  be  exclud- 
ed from  the  three  days.    Cowley  v.  McLaughlin,  141  Mass.  181, 183. 

In  a  case  in  which  exceptions  were  filed  seven  days  after  the  judg- 
ment excepted  to,  and  were  allowed  by  the  presiding  justice,  it  was 
held  that  it  was  to  be  presumed  by  the  full  court  that  the  time  for 
filing  exceptions  had  been  duly  extended.  Brigham  v.  Brigham,  147 
Mass.  159, 160. 

"'  For  good  cause  shown  a  further  time  not  exceeding  five  days, 
unless  by  consent  of  the  adverse  party,  may  be  allowed  by  the  court. ^^ 
Such  allowance  must  be  made,  if  at  all,  before  the  expiration  of 
the  three  days  and  before  the  adjournment  of  the  court.  Common- 
wealth V.  Greenlaw,  119  Mass.  208. 

If  the  day  to  which  the  time  is  extended  is  a  legal  holiday,  a  pre- 
sentation of  the  exceptions  on  the  day  after  such  holiday  will  not  be 
sufficient.     Cooney  v.  Burt,  123  Mass.  579. 
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The  objection,  that  more  than  five  days  further  time  was  allowed 
without  the  consent  of  the  adverse  party,  will  be  deemed  to  have 
been  waived  by  him,  if  not  seasonably  taken.  Hale  v.  Rice,  124 
Mass.  292,  296. 

"  The  exceptions  being  examined  .  .  .  shall  be  allowed  by  the  pre- 
siding judged  It  is  not  necessary  that  the  exceptions  should  be 
allowed  by  the  judge  at  the  same  term  at  which  they  are  taken. 
Priest  V.  Groton,  103  Mass.  530,  532. 

Sect.  10.  As  to  the  effect  of  a  failure  of  the  judge  to  comply  with 
the  provisions  of  this  section,  see  Hale  v.  Rice,  124  Mass.  292,  297. 
—  Browne  v.  Hale,  127  Mass.  158,  161. 

Sect.  11.  "  But  no  judgment  shall  be  entered^  The  word  "  judg- 
ment "  is  used  here  in  a  broad  sense,  and  as  involving  the  order  for 
execution  or  sentence,  and  this  provision  does  not  prevent  the  entry 
of  a  judgment,  i.  e.,  a  final  determination  of  the  issues  in  the  case, 
or  in  criminal  cases  the  final  ascertainment  of  the  guilt  of  the  ac- 
cused at  nisi  prius,  until  after  the  exceptions  have  been  argued  and 
determined.     Commonwealth  v.  Gloucester,  110  Mass.  491,  497. 

Sect.  12.  "  To  be  immaterial^  frivolous^  or  intended  for  delay '^ 
See  note  to  P.  S.  c.  150,  s.  14. 

"  Notivithstanding  the  allowance  of  the  excerptions. ^^  This  does  not 
imply  that  judgment  cannot  be  entered,  or  sentence  passed,  before  the 
exceptions  are  allowed.  Commonwealth  v.  Clifford,  145  Mass.  97, 
98. 

Sect.  13.  Arguing  exceptions  which  have  been  allowed,  is  a 
waiver  of  a  petition  under  this  section  to  establish  different  excep- 
tions.    Moore  v.  Quirk,  105  Mass.  49,  51. 

Under  this  section  the  party  in  whose  favor  a  ruling,  excepted  to 
by  the  adverse  party,  is  made,  cannot  maintain  a  petition  to  establish 
the  truth  of  a  draft  of  the  exceptions  different  from  that  allowed  by 
the  presiding  judge.     Browne  v.  Hale,  127  Mass.  158,  162. 

"  Or  fails  to  sign  and  return  the  exceptions.^'  For  a  case  in  which 
a  judge  of  the  superior  court  retained  a  bill  of  exceptions  for  more 
than  a  year,  and  until  aftfer  his  resignation,  see  Borrowscale  v.  Bos- 
worth,  98  Mass.  34. 

"2%e  truth  of  the  exceptions  presetted  may  be  established  .  .  . 
upon  petition.'^  When  a  petition  to  prove  exceptions  is  made  under 
this  section,  "  if  no  objection  is  made  to  the  form,  tlie  time  of  filing, 
or  the  service  of  the  petition,  the  practice  is  to  refer  it  to  a  commis- 
sioner to  hear  the  parties  and  report  to  the  court  the  facts  bearing  on 
the  question  whether  the  truth  of  the  exceptions  is  established  ;  but 
that  question  is  a  question  of  law,  to  be  decided  by  the  court  upon 


PUBLIC   STATUTES,   c.  153,  s.  8-13.  453 

the  facts  reported,"  Sawyer  v.  Yale  Iron  Works,  116  Mass.  424,  432. 
See  also  Commonwealth  v.  Marshall,  15  Gray  202,  203.  —  Cullen 
V.  Sears,  112  Mass.  299,  306.  —  Ela  v.  Cockshott,  119  Mass.  416. 

"  A  petition  to  prove  exceptions  is  exclusively  within  the  jurisdic- 
tion of  the  full  court.  For  convenience,  a  commissioner  is  appointed 
to  aid  the  court  in  this  duty,  but  a  party  has  the  right  to  have  the  full 
court  revise  the  findings  of  the  commissioner,  if  he  takes  proper 
steps  to  have  the  evidence  taken  reported  to  the  full  court,  if  there 
is  a  conflict  of  testimony."  Morton,  C.  J.,  in  Kaiser  v.  Alexander, 
144  Mass.  71,  75. 

A  certificate  of  disallowance  of  exceptions,  made  under  section  10 
of  this  chapter  by  the  judge  who  presided  at  the  trial,  is  prima 
facie  evidence  that  the  exceptions  are  not  conformable  to  the  truth, 
though  such  certificate  is  subject  to  be  controlled  by  other  evidence. 
Sawyer  v.  Yale  Iron  Works,  116  Mass.  424,  432. 

The  remedy  under  this  section  is  limited  to  exceptions  taken  at 
the  trial  and  seasonably  presented  in  writing  to  the  presiding  judge. 
Sawyer  v.  Yale  Iron  Works,  116  Mass.  424,  432.  —  Bottura  v.  Fogle, 
105  Mass.  42. 

The  substantial  truth,  though  not  the  literal  accuracy,  of  the  ex- 
ceptions alleged  in  the  petition  must  be  proved.  If  an  exception  al- 
leged does  not  state  the  ruling  excepted  to,  and  the  evidence  to 
which  it  applied,  with  substantial  accuracy,  so  as  to  present  the 
same  question  and  in  the  same  aspect  as  it  was  presented  to  the 
court  below,  the  petitioner  will  not  be  entitled  to  be  heard  upon  such 
exception,  either  in  the  form  in  which  it  was  presented  to  the  judge 
below,  or  in  the  form  in  which  it  is  made  to  appear  that  it  should 
have  been  presented ;  not  upon  the  exception  alleged,  because  it  is 
not  proved,  nor  upon  the  exception  proved,  because  it  was  not  al- 
leged. But  the  right  of  an  excepting  party  to  have  an  exception, 
duly  alleged  by  him,  considered,  is  not  to  be  defeated  by  mere 
verbal  errors  or  unimportant  differences  in  the  form  of  statement. 
Sawyer  v.  Yale  Iron  Works,  116  Mass.  424,  432.  See  also  Cullen 
V.  Sears,  112  Mass.  299,  307.  — Crow  v.  Stowe,  113  Mass.  153,  157. 
—  Glidden  v.  Child,  122  Mass.  433,  437.  —  Gage  v.  Campbell,  131 
Mass.  566,  570.  —  Ferguson  v.  Dean,  132  Mass.  183. 

"If  the  bill  of  exceptions,  as  tendered  to  the  presiding  judge, 
contains  several  distinct  and  independent  exceptions,  clearly  and 
separately  stated,  the  truth  of  one  or  more  of  them  may  be  estab- 
lished, although  the  others  are  not  proved  or  alleged,  or  are  waived 
by  the  excepting  party.  But  when  true  and  false  statements  are 
blended  or  intermingled  in  the  exceptions  as  tendered,  the  presid- 
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ing  judge  is  under  no  obligation  to  sift  out  the  truth  from  the  false- 
hood, and  may  properly  disallow  the  whole  bill  of  exceptions  as  not 
conformable  to  the  truth,"  Sawyer  v.  Yale  Iron  Works,  116  Mass. 
424,  433.     See  also  Cullen  v.  Sears,  112  Mass.  299,  307. 

For  a  case  in  which  a  petition  to  prove  exceptions  was  dismissed 
on  account  of  delay  on  the  part  of  the  petitioner  in  applying  for  a 
hearing  on  his  petition,  see  Freeman  v.  Griggs,  116  Mass.  302. 

This  section  does  not  empower  the  supreme  court  to  revise  the 
decision  of  a  single  justice  in  matter  of  fact  upon  the  question 
whether  the  needful  preliminary  steps  have  been  taken  to  entitle  the 
excepting  party  to  have  his  exceptions  allowed.  The  time  of  the  fil- 
ing of  the  exceptions  must  be  ascertained  by  the  record  or  docket  of 
the  court  below.  The  appropriate  evidence  of  the  presenting  of  the 
exceptions  to  the  judge,  and  of  the  notice  to  the  adverse  party,  with- 
out which  the  judge  is  not  authorized  to  allow  the  exceptions,  is  the 
certificate  which  the  judge  is  required  to  make  upon  restoring  the 
exceptions  to  the  files.  The  judge's  statements  in  that  certificate, 
upon  the  fact  whether  such  notice  has  or  has  not  been  given,  are 
conclusive,  and  cannot  be  controlled  by  other  evidence.  If  his  de- 
cision upon  that  fact  involves  any  question  of  law,  such  question 
may  be  presented  by  a  certificate  allowing  the  exceptions,  subject  to 
the  decision  of  the  supreme  court  upon  that  question  of  law.  Or  his 
decision  upon  such  question  of  law,  if  adverse  to  the  excepting 
party,  may  perhaps  itself  be  brought  before  the  supreme  court  by 
bill  of  exceptions.     Spofford  v.  Loveland,  130  Mass,  6,  7. 

"  The  supreme  judicial  court  shall  make  and  promulgate  rules  for 
settling  the  truth  of  exceptions  alleged  and  not  allotved.''^  Pursuant 
to  this  provision,  the  supreme  court  has  established  the  following 
rule,  being  law  rule  xxviii :  — 

"  Whenever  a  party  shall  seek  to  establish  before  the  court  the 
truth  of  any  allegations  in  a  bill  of  exceptions  which  a  judge  shall 
have  refused  to  allow  and  sign,  he  shall,  within  twenty  days  after 
notice  of  such  refusal,  file  his  petition,  verified  by  affidavit  setting 
forth  in  full  said  allegations  and  all  facts  material  thereto,  in  the 
court  in  which  the  exceptions  could  by  law  have  been  entered,  if  duly 
signed  and  allowed  ;  and  shall,  before  filing  his  petition,  give  notice 
thereof  to  the  adverse  party  by  delivering  a  copy  thereof  to  him  or 
his  attorney  of  record.  And  no  party  shall  be  allowed  to  establish 
the  truth  of  any  such  allegations  in  this  court,  if  he  shall  have  failed 
to  comply  with  the  requisitions  herein  prescribed." 

The  above  rule  applies  as  well  to  criminal  as  to  civil  cases. 
Commonwealth  v.  Wilson,  99  Mass.  427. 
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A  petition  to  prove  exceptions  cannot  be  received  unless  the  pro- 
visions of  tlie  above  rule  have  been  strictly  complied  with.  Tufts  v. 
Newton,  117  Mass.  68.  —  Phillips  v.  Hoyle,  4  Gray  568,  570.— 
Fletcher  v.  Sibley,  124  Mass.  220,  222.  But  where  a  party  has, 
without  fault  of  his  own,  lost  the  benefit  of  exceptions  taken  by  him. 
it  may  be  proper  to  grant  him  a  new  trial.  Borrowscale  v.  Bos  worth, 
98  Mass.  94,  97.  And  an  objection  to  the  informality  of  a  petition 
may  be  made  so  late  that  the  court  will  deem  it  to  have  been 
waived.     Kaiser  v.  Alexander,  144  Mass.  71,  75. 

As  to  the  time  from  which  the  twenty  days  begin  to  run,  see 
Brown  v.  Oilman,  115  Mass.  56. 

An  affidavit  under  the  above  rule  is  no  evidence  of  the  truth  of  the 
allegations  of  the  petition.  Commonwealth  v.  Marshall,  15  Gray 
202,  203. 

An  affidavit  that  "  the  exceptions  are  true,"  is  bad.  Tufts  v.  New- 
ton, 117  Mass.  68. 

Sect.  15.  "J.s  soon  as  may  he  after  such  question  of  laiv  is  re- 
served,'' ^c.  See  Priest  v.  Groton,  103  Mass.  530,  533,  535.— Bent- 
ley  V.  Ward,  116  Mass.  333,  334. 

"  Shall  not  transfer  the  case.'"  See  Joannes  v.  Underwood,  6 
Allen  240.  — Jarvis  v.  Mitchell,  99  Mass.  530,  532.  —  McRae  v. 
Locke,  114  Mass.  96,  97. 

Sect.  18.  After  judgment  in  a  suit  in  equity  has  been  entered  as 
of  the  last  term  under  this  section,  there  can  be  no  reversal  of  such 
judgment  except  upon  a  bill  of  review.  Clapp  v.  Thaxter,  7  Gray 
384^  386. 

"  If  an  action  is  contiiiued  nisiT  See  Tapley  v.  Goodsell,  122 
Mass.  176,  182.  "  Continued  nisi,  that  is  to  say,  continued  to  the 
next  term, '  unless '  before  that  term  some  order  shall  be  made  as 
of  the  previous  term."  Gray,  C.  J.,  in  Greenwood  v.  Bradford,  128 
Mass.  296. 

Sect.  20.  Courts  may  enter  judgment  as  of  a  former  term  in  or- 
der to  prevent  a  plaintiff  from  being  deprived  of  his  rights  by  the 
death  of  the  defendant,  or  even  by  an  alteration  of  the  statutes  while 
the  exceptions  are  pending.  Tapley  v.  Goodsell,  122  Mass.  176,  181. 
—  Kelley  v.  Riley,  106  Mass.  339,  341.  —  Tapley  v.  Martin,  116 
Mass.  275. 

" The  courts  may''  ^c.  A  single  justice  of  the  court  cannot  in 
vacation  enter  a  judgment  pursuant  to  this  section.  Greenwood  v. 
Bradford,  128  Mass.  296,  297. 

Sect.  23.     See  Attorney  General,  Petitioner,  104  Mass.  537,  542. 

Sect.  26.     See  Commonwealth  v.  Bannon,  97  Mass.  214. 
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CHAPTER  154. 

OP  POLICE,  DISTRICT,   AND    MUNICIPAL   COURTS. 
JUSTICES   AND    CLERKS. 

Section  4.  '•^Shall  continue  to  hold  their  offices  according  to  the 
tenor  of  their  commissions.''^  Justices  of  police  courts  must,  accord- 
ing to  the  constitution,  part  2,  chap.  3,  arts.  1  <fe  3,  be  appointed  and 
commissioned  to  hold  during  good  behavior.  Opinion  of  Justices,  3 
Cush.  584. 

Sect.  8.     See  Commonwealth  v.  Clark,  16  Gray  88. 

JURISDICTION. 

Sect.  13.  A. complaint  to  enforce  a  forfeiture  under  the  militia 
laws  has  been  held  to  be  a  civil  proceeding.  Belcher  v.  Johnson,  1 
Met.  148,  149. 

Sect.  18.  Police  courts  have  jurisdiction  of  offences  punishable 
as  specified  in  this  section,  although  the  statute  fixing  the  penalty- 
provides  that  a  bond  for  good  behavior  may  be  required  in  addition 
to  the  fine  and  imprisonment.  Commonwealth  v.  Carr,  11  Gray 
463,  464. 

As  to  the  jurisdiction  of  police,  district,  and  municipal  courts,  see 
also  P.  S.  c.  155. 

Sect.  19.  With  regard  to  larcenies,  from  the  person,  of  property 
not  alleged  to  exceed  the  value  of  fifty  dollars,  see  Lewis  v.  Robbins, 
13  Allen  552. 

Sect.  22.  "  As  no  warrant  can  be  issued  except  in  cases  and 
with  the  formalities  prescribed  by  law,  it  is  an  inevitable  implication 
from  the  authority  to  issue  a  warrant,  that  the  magistrate  may  do 
whatever  act  the  law  requires  as  an  essential  preliminary  to  it. 
Therefore,  whenever  a  complaint,  duly  sworn  to,  is  made  by  law  to 
be  such  an  essential  preliminary,  he  may  administer  the  oath,  and 
certify  to  the  fact  that  it  has  been  taken  before  him."  Richardson 
V.  Burleigh,  3  Allen  479,  480. 

See  also  Sabins  v.  Jones,  119  Mass.  167,  169. — Tacey  v.  Noyes, 
143  Mass.  449,  451.  —  Commonwealth  v.  Brusie,  145  Mass.  117,  118. 

SESSIONS,    PROCEEDINGS,    ETC. 

Sect.  25.  "  In  case  of  his  sickness,  interest,  absence,  or  other 
disability y     See  Williams  v.  Robinson,  6  Cush.  333. 

"  The  fact  being  stated  upon  the  records     This  clause  refers,  not 
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only  to  what  immediately  precedes,  but  to  the  whole  of  the  preced- 
ing part  of  the  section.     Dike  v.  Story,  7  Allen  3i9,  351. 

Sect.  30.  The  requirements  of  this  section  do  not  apply  to  pro- 
ceedings before  a  justice  acting  by  the  authority  given  him  to  be 
exercised  when  the  court  is  not  in  session.  Commonwealth  v. 
Brusie,  145  Mass.  117,  118. 

"  Signed  by  the  clerk  or  an  assistant  clerk."  It  is  not  contrary  to 
the  constitution,  part  2,  chap.  6,  art.  5,  and  the  nineteenth  article  of 
amendment  to  the  constitution,  that  writs  should  be  signed  cither  by 
the  clerk  or  assistant  clerk.     Jacobs  v.  Measures,  13  Gray  74. 

"  Shall  hear  test  of  the  justice."  The  standing  justice  of  a 
police  court  may  be  described  in  the  process  as  "  justice  "  simply, 
without  specifying  whether  standing  or  special.  Commonwealth  v. 
Jeffts,  14  Gray  19. 

"  And  in  case  of  the  death"  cj-c.  It  seems  that  the  reason  why  the 
special  justice  acts  must  appear,  either  by  being  appended  to  his  sig- 
nature, or  otherwise.  Commonwealth  v.  Fitzgerald,  14  Gray  14.  — 
Commonwealth  v.  McCarty,  14  Gray  18. 


Sect.  40.  A  bastardy  process  is  not  to  be  deemed  to  have  been 
transferred  to  the  superior  court  by  appeal  or  removal  within  the 
meaning  of  this  section.     Biggane  v.  Ross,  126  Mass.  233. 

MUNICIPAL   COURTS. 

Sect.  50.  "  Shall  include  all  crimes  under  the  degree  of  felony." 
See  Commonwealth  v.  Smith,  138  Mass.  489. 

"  And  cases  where  a  prosecution  hy  indictment  or  information  is 
required  by  laiv"     See  Commonwealth  v.  Murray,  144  Mass.  170. 

Sect.  52.  Unless  the  bond  required  by  this  section  is  filed,  the 
superior  court  has  no  jurisdiction  of  the  action,  and  it  may  be  dis- 
missed at  any  time  before  judgment,  although  the  appellee  has 
entered  a  general  appearance  in  the  superior  court.  Santom  v. 
Ballard,  133  Mass.  464.  —  Henderson  v.  Benson,  141  Mass.  218. 
But  if  a  bond  is  filed,  objections  to  formal  defects  in  it  will  be 
deemed  to  have  been  waived,  unless  taken  advantage  of  at  the  first 
term  in  the  superior  court.  Wheeler  &  Wilson  Manuf.  Co.  v.  Bur- 
lingham,  137  Mass.  581.  As  to  the  sufficiency  of  the  bond,  see  also 
Putnam  v.  Boyer,  140  Mass.  235. 
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Sect.  61.  "  The  clerk  shall  transmit"  ^c.  The  assistant  clerk 
may  do  this.     Commonwealth  v.  Crawford,  111  Mass.  422. 
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"  A  copy  of  the  judgment"  Bj  these  words  "  is  meant  such  a 
copy  of  the  record  as  includes  the  substance  of  the  complaint  and 
the  judgment  entered  on  it."  Commonwealth  v.  Keenan,  140  Mass. 
481,  482. 


CHAPTER  155. 

OP  JUSTICES   OF   THE   PEACE   AND   TRIAL  JUSTICES. 
JUSTICES   OF   THE   PEACE. 

A  woman  cannot  lawfully  be  appointed  a  justice  of  the  peace. 
Opinion  of  Justices,  107  Mass.  604. 

As  to  the  powers  of  justices  of  the  peace,  see  Judd  v.  Tryon,  131 
Mass.  345. 

As  to  the  liability  of  a  justice  for  acts  done  by  him  exceeding  his 
jurisdiction,  see  White  v.  Morse,  139  Mass.  162.  —  Sullivan  v.  Jones, 
2  Gray  570. 

Section  1.  If  one,  who  has  been  arrested  without  a  warrant  by  a 
justice  of  the  peace  for  an  assault  committed  in  his  presence,  escapes, 
a  constable  may  be  ordered  by  the  justice,  without  a  warrant,  to 
pursue  and  retake  him.     Commonwealth  v.  McGahey,  11  Gray  194. 

TRIAL   JUSTICES.  —  JURISDICTION   AND    PROCEEDINGS    IN   CIVIL    MATTERS. 

Sect.  12.  '''•Exclusive  of  the  superior  court.'^  See  Heims  v.  Ring, 
11  Allen  352,  353.  With  regard  to  the  jurisdiction  of  justices  of 
the  peace,  as  affected  by  the  residence  or  place  of  business  of  the 
parties,  see  Aspinwall  v.  Cushman,  11  Allen  405. 

"  Actions  of  replevin  for  beasts  distrained,''^  S^c.  Justices  do  not 
have  jurisdiction  of  any  actions  of  replevin  other  than  those  enu- 
merated in  this  section.     Jordan  v.  Dennis,  7  Met.  590. 

"  Or  value  of  the  property  alleged  to  he  detained."  Prior  to  the 
insertion  of  these  words  it  was  held  that  the  jurisdiction  was  deter- 
mined solely  by  the  ad  damnum  set  forth  in  the  writ,  although  the 
actual  amount  in  controversy  might  be  less.  Ashuelot  Bank  v. 
Pearson,  14  Gray  521.  —  Trees  v.  Rushworth,  9  Gray  47. 

Sect.  17.  "  The  original  writ  .  .  .  shall  be  a  summons"  ^c.  It 
seems  that  such  summons  may  be  either  with  or  without  an  order 
to  attach  goods  or  estate.  See  Whitcher  v.  Josslyn,  6  Allen  350.  — 
P.  S.  c.  161,  s.  14.  — P.  S.  c.  167,  s.  37.  — Cooke"^  v.  Gibbs,  3  Mass. 
193, 196, 197. 

If  a  justice's  writ  is  served  in  another  county  contrary  to  this  sec- 
tion, the  service  will  be  a  mere  nullity,  and  will  give  the  justice  no 
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right  or  authority  to  take  cognizance  ol  the  case.  Pitman  v.  Tre- 
mont  Nail  Co.,  2  Allen  531,  532. 

Sect.  18.  It  seems  that  a  writ  caimot  lawfully  run  into  another 
county  under  this  section  for  the  purpose  of  attachment,  unless  the 
justice  has  a  right  to  take  jurisdiction  of  the  perso7i  of  the  defendant. 
Cahoon  v.  Harlow,  7  Allen  151,  152. 

Sect.  20.  The  time  for  the  entry  of  an  action  returnable  before  a 
justice  of  the  peace  expires  with  the  expiration  of  the  hour  named  in 
the  writ,  and  if  it  is  not  so  entered,  the  defendant  is  not  required  to 
appear.     Blanchard  v.  Walker,  4  Cush.  455. 

Sect.  23.  As  to  the  proper  mode  of  proceeding  by  the  defendant 
in  the  case  provided  for  in  this  section,  see  Raymond  v.  Bolles,  11 
Cush.  315,  318.  — Harding  v.  Downs,  110  Mass.  56. 

A  similar  rule  to  that  laid  down  in  this  section  is  applied,  inde- 
pendent of  statute,  in  the  supreme  and  superior  courts.  See  Duffee 
V.  Call,  123  Mass.  318. 

Sect.  24.  This  section  does  not  apply  to  a  petition  to  enforce  a 
mechanic's  lien.     Dion  v.  Powers,  128  Mass.  192. 

"  That  the  title  to  real  estate  is  concerned  or  brought  in  question." 
The  title  to  real  estate  is  not  to  be  deemed  "  concerned,"  when  it  is 
admitted.     See  Shurtleff  v.  Hutchins,  10  Met.  248,  250. 

The  title  to  real  estate  has  been  held  not  to  be  brought  in  question 
in  an  action  of  tort  for  breaking  and  entei'ing  the  plaintiff's  close, 
where  the  only  question  was  whether  a  lease,  under  which  the  plain- 
tiff claimed  to  be  entitled  to  possession,  had  been  determined. 
Martin  v.  Tobin,  123  Mass.  85,  87. 

"  The  fact  .  .  .  shall  he  stated  on  the  record^  For  a  case  in  which 
the  fact  was  held  to  be  sufficiently  stated,  see  Lawrence  v.  Souther, 
8  Met.  166. 

"  Shall  at  the  request  of  either  party  he  removed.''^  For  a  case  in 
which  the  pleadings  showed  that  the  title  to  real  estate  was  brought 
in  question,  and  the  defendant  objected  that  the  court  had  no  juris- 
diction, but  neither  party  requested  the  removal,  see  Leary  v.  Reagan, 
115  Mass.  558. 

"  To  he  there  tried  and  determined  in  like  manner,"  ^c.  It  seems 
that  the  superior  court  cannot  allow  any  amendment  or  alteration  of 
the  pleadings  which  shall  change  the  nature  of  the  issue,  but  that 
the  justice  may  allow  such  amendment  or  alteration  prior  to  the 
removal.     See  Magoun  v.  Lapham,  19  Pick.  419,  421. 

Sect.  25.  "  The  party  requiring  the  case  to  he  removed  shall  recog- 
nize" ^c.     See  notes  to  section  29  of  this  chapter. 

Sect.  27.     Under  this  section  a  defendant  may  avail  himself  of  a 
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tender  upon  a  general  denial  made  orally,  but  he  must  perfect  his 
tender  by  paying,  or  offering  to  pay,  the  money  into  the  lower  court 
before  the  trial  or  other  disposition  of  the  case  in  that  court,  if  he 
would  avail  himself  of  such  tender  in  the  superior  court  upon 
appeal.     Brickett  v.  Wallace,  98  Mass.  528. 

"  An  entry  shall  be  made  upon  the  record  that  the  defendant  ap- 
pears^^  ^c.  An  entry  that  "  the  defendant  appears  and  pleads 
orally  and  says  he  is  not  guilty,"  is  sufficient  under  this  section. 
Wilbur  V.  Taber,  9  Gray  361. 

Sect.  28.  "  Aggrieved  by  the  judgment  of  a  trial  justice.''^  This 
refers  to  a  judgment  of  nonsuit  or  of  default  as  well  as  to  a  judg- 
ment on  the  merits.  Ball  v.  Burke,  11  Gush.  80.  —  Holman  v. 
Sigourney,  11  Met.  436. 

The  record  must  show  a  judgment  to  have  been  rendered  by  the 
justice,  or  the  appeal  will  be  void,  and  the  action  must  be  dismissed 
in  the  superior  court.     Bowler  v.  Palmer,  2  Gray  553,  555. 

"  Within  twenty  four  hours.'^  Such  hours  are  exclusive  of  Sun- 
day.    Mclniffe  v.  Wheelock,  1  Gray  600,  603. 

"  After  the  entry  of  the  judgment."  This  refers  to  the  time  when 
the  judgment  is  actually  rendered,  though  the  formal  entry  thereof 
on  the  docket  may  be  delayed.     Gardner  v.  Dudley,  12  Gray  430. 

"  To  the  superior  court  then  next  to  be  held."  That  is,  next  after 
the  entry  of  the  judgment,  though  before  the  taking  of  the  appeal. 
Mclniffe  v.  Wheelock,  1  Gray  600. 

"/w  like  manner  as  if  it  had  been  originally  commenced  there.''* 
See  Jaha  v.  Belleg,  13  Allen  78,  80.  —  Lew  v.  Lowell,  6  Allen  25,  27. 

Sect.  29.  '■'•Unless  the  appellant  .  .  .  recognizes"  S^c.  The  ap- 
pellant may  do  this  by  his  attorney.  Adams  v.  Robinson,  1  Pick. 
461. 

If  the  appellant  fails  to  recognize,  as  required  by  this  section,  or 
to  make  a  deposit  pursuant  to  section  30,  the  superior  court  can 
have  no  jurisdiction  of  the  appeal,  even  though  it  can  be  shown  by 
parol  evidence  that  the  appellant  offered  to  recognize  or  to  make  the 
deposit,  and  that  the  trial  justice  refused  to  allow  him  to  do  so. 
Tibbetts  v.  Handy,  145  Mass.  537. 

"  With  suffi.Gient  surety  or  sureties,  to  be  approved  by  the  adverse 
party  or  by  the  justice."  Where  the  sureties  had  not  been  approved 
by  the  adverse  party  and  no  formal  action  in  relation  to  them  had 
been  taken  by  the  court,  no  motion  requesting  either  approval  or 
disapproval  having  been  made  by  either  party,  it  was  held  that  the 
appeal  had  been  properly  taken.     Rawson  v.  Dofner,  143  Mass.  76. 

"  With  condition  to  enter  and  prosecute"  ^c.     The  insertion  of  an 
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obligation  which  is  unwarranted  will  render  the  recognizance  void. 
Newcomb  v.  Worster,  7  Allen  198. 

Upon  this  recognizance  the  appellee  is  not  entitled  to  recover  the 
amount  of  the  original  judgment  nor  the  costs  arising  before  the 
appeal  is  taken.     Robinson  v.  Mastcrson,  136  Mass.  560. 

^^  Provided,  that  the  justice  may,  for  cause  shown,  extend  the  time 
for  recoynizing '''  Under  this  provision  the  justice  cannot  extend  the 
time  to  a  day  not  fixed  and  of  which  he  gives  no  notice  to  the  ap- 
pellee.    Parker  v.  Snow,  143  Mass.  423. 

Sect.  33.  "  Has  given  a  bond  to  dissolve  the  attachment^  Such 
bond  must  have  been  given  and  filed  pursuant  to  the  statute.  Fogcl 
V.  Dassault,  141  Mass.  154,  158. 

Sect.  35.  See  Lew  v.  Lowell,  6  Allen  25.  —  Wilbur  v.  Taber, 
9  Gray  361. 

If  a  declaration  in  set-off  has  been  filed  in  the  court  below,  it  is 
not  necessary  that  it  should  be  filed  anew  in  the  superior  court. 
Manson  v.  Arnold,  126  Mass.  399. 

TRIAL   JUSTICES. — JURISDICTIOX,    ETC.,    IN   CRIMINAL   MATTERS. 

As  to  the  general  foundation  of  such  jurisdiction,  see  Knowles  v. 
Davis,  2  Allen  61,  64. 

Sect.  44.  Under  the  General  Statutes  of  1860  it  was  held  that  a 
justice  of  the  peace  could  receive  complaints  and  issue  warrants  re- 
turnable before  a  police  court,  although  that  court  had  been  granted 
"  exclusive  jurisdiction  over  the  offence."  Commonwealth  v.  O'Con- 
nell,  8  Gray  464. 

"  May  he  directed  to  and  served  hy  a  constable ^^  ^c.  Such  service 
by  a  constable  is  not  limited  to  the  town  for  which  the  constable  is 
elected.     Sullivan  v.  Wentworth,  137  Mass.  233. 

'•'■  Court  having  jurisdiction r  As  to  jurisdiction  in  bastardy  cases, 
see  Garlick  v.  Bartlett,  4  Allen  365. 

Sect.  45.  The  jurisdiction  given  by  this  section  is  not  exclusive, 
but  concurrent  with  the  superior  court.  Commonwealth  v.  Rowe,  14 
Gray  47,  48.  —  Commonwealth  v.  Hudson,  11  Gray  64. 

Although  a  defendant  on  conviction  may  be  liable,  in  addition  to 
both  the  penalties  named  in  this  section,  to  pay  the  costs  of  prosecu- 
tion, and  to  enter  into  a  recognizance  for  good  behavior,  such  fact 
will  not  prevent  a  trial  justice  from  taking  jurisdiction.  Common- 
wealth V.  Burns,  14  Gray  35,  36. 

Sect.  46.  "  They  may  punish  hy  fine,''^  S^c.  Costs  may  be 
awarded  as  incident  to  the  fine,  and  the  party  convicted  may  be 
committed   till   the  fine  and  costs  are  paid.     Wilde  v.  Common- 
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wealth,  2  Met.  408,  411.  But  where  the  justice  had  allowed  the 
party  convicted  to  go  at  large  without  the  payment  of  the  fine  and 
costs  for  nearly  a  year,  it  was  held  that  he  could  not  then  issue  a 
mittimus  for  the  commitment  of  such  party  without  first  issuing  a 
capias  for  him  to  show  cause  why  he  should  not  be  committed. 
Doggett  V.  Cook,  11  Cush.  262. 

Sect.  53.  See  Commonwealth  v.  Griffin,  105  Mass.  185.  —  Com- 
monwealth V.  Ring,  111  Mass.  427.  —  Commonwealth  v.  Purdy,  147 
Mass.  29,  30. 

Sect.  58.  An  appeal  may  be  taken,  even  though  the  sentence 
appealed  from  is  void.  Commonwealth  v.  O'Neil,  6  Gray  343, 
345. 

As  to  the  effect  of  an  appeal  after  the  defendant  has  pleaded 
guilty,  see  Commonwealth  v.  Mahoney,  115  Mass.  151. 

"  To  the  superior  court  then  next  to  be  held  in  the  same  county?"* 
Where,  after  the  conviction,  a  statute  took  effect  creating  a  new  term 
of  the  court  to  be  held  at  a  time  earlier  than  the  term  which,  by  the 
law  in  force  at  the  time  of  the  conviction,  was  the  next  term  to  be 
held,  it  was  decided  that  such  new  term  was  the  one  to  which  the  ap- 
peal must  be  made.     Commonwealth  v.  Stevens,  142  Mass.  457,  458. 

"  With  such  sureties  as  the  justice  requires.''^  The  justice  has  the 
right  in  his  discretion  to  accept  a  recognizance  with  only  one  surety. 
Commonwealth  v.  Bisch,  145  Mass.  375,  376. 

Sect.  60.  "  A  copy  of  the  conviction  and  other  proceedings  in  the 
case^  Such  copies  must  be  duly  certified.  Commonwealth  v.  Doty, 
2  Met.  18, 19.  As  to  the  proper  form  of  such  copy,  see  Common- 
wealth V.  Cavey,  97  Mass.  541.  —  Commonwealth  v.  Hogan,  11  Gray 
313.  —  Commonwealth  v.  Dow,  11  Gray  316. —  Commonwealth  v. 
Burns,  8  Gray  482.  —  Commonwealth  v.  Bellows,  115  Mass.  139.  — 
Commonwealth  v.  Belou,  115  Mass.  139.  —  Commonwealth  v.  Barry, 
115  Mass.  146. — Commonwealth  v.  Wait,  131  Mass.  417. 

Where  the  copies  transmitted  to  the  clerk  of  the  superior  court 
under  this  section  were  not  certified,  it  was  held  that  the  court  might 
allow  new  and  certified  copies  to  be  sent  at  any  time  before  the  trial. 
Commonwealth  v.  Wiggin,  111  Mass.  428. 

It  is  not  necessary  that  there  should  be  any  order  of  the  inferior 
court  or  justice  for  the  transmission  of  the  copy.  Commonwealth  v. 
Bray,  117  Mass.  150. 

It  is  sufficient  if  the  papers  required  to  be  transmitted  to  the  supe- 
rior court  are  so  transmitted  during  the  term  then  next  to  be  held  in 
the  county  and  before  the  defendant  is  called  upon  to  plead.  Com- 
monwealth V.  McPherson,  147  Mass.  578,  579. 
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As  to  the  amendment  of  the  copies  in  the  appellate  court,  see 
Commonwealth  v.  Foynes,  126  Mass.  267. 

Sect.  62.  This  section  is  not  unconstitutional  by  reason  of  pro- 
viding for  the  sentence  of  an  appellant,  upon  default  on  his  recog- 
nizance, without  the  benefit  of  a  trial  by  jury.  Commonwealth  v. 
Whitney,  108  Mass.  5,  6. 

TRIAL  JUSTICES. — GENERAL   PROVISIONS. 

Sect.  67.  For  a  case  of  a  form  framed  pursuant  to  this  section, 
see  Dunham  v.  Burlingame,  2  Met.  271,  272. 

Sect.  68.  It  is  only  when  the  justice  is  in  the  proper  exercise  of 
his  judicial  functions,  that  his  power  to  punish  for  a  contempt  can 
be  exercised.     Piper  v.  Pearson,  2  Gray  120,  123. 

The  power  to  punish  a  witness  for  a  contempt  is  dependent  on  the 
pending  of  a  cause,  and  must  therefore  be  exercised,  or  some  steps 
toward  its  exercise  commenced,  before  the  case  in  which  the  witness 
was  summoned  is  finished,  or  at  least  before  the  court,  in  which  such 
case  is  pending,  is  finally  adjourned.  Clarke's  Case,  12  Cush.  320, 
322.  —  Clarke  v.  May,  2  Gray  410,  412. 

Sect.  69.  Whether  the  court  of  a  trial  justice  is,  by  virtue  of  this 
section,  to  be  deemed  a  "  court  of  record,"  quaere.  See  Thayer  v. 
Commonwealth,  12  Met.  9,  11.  —  Smith  v.  Morrison,  22  Pick.  430, 
431. 

The  record  of  a  justice  imports  absolute  verity,  and  oral  testimony 
cannot  be  allowed  to  contradict  it,  to  vary  it,  or  to  add  to  it.  Wells 
V.  Stevens,  2  Gray  115,  118. 

An  attested  copy  of  a  justice's  record  need  not  bear  a  seal.  Com- 
monwealth V.  Downing,  4  Gray  29,  30. 

As  to  showing  the  contents  of  a  justice's  record  by  secondary 
evidence,  when  the  original  record  has  been  lost,  see  Tillotson  v. 
Warner,  3  Gray  574,  577. 

Sect.  71.  "  Thei/  may  adjourn  their  courts  .  .  .  to  any  other 
time  or  place^^  S^c.  This  authorizes  only  an  adjournment  to  a  time 
certain.     Commonwealth  v.  Maloney,  145  Mass.  205,  208. 

Sect.  72.  The  jurisdiction  of  a  justice  to  try  an  action  for  posses- 
sion of  land,  which  the  plaintiff  claims  by  virtue  of  a  written  lease, 
is  not  ousted  by  the  fact  that,  some  days  before  the  action  was  begun, 
the  justice  drew  the  lease,  and,  a  month  before,  wrote  a  notice  from 
the  owner  to  the  defendant  to  quit  the  premises,  nor  by  the  fact  that 
he  was  the  only  subscribing  witness  to  the  lease.  Cook  v.  Berth,  102 
Mass.  372. 

A  justice  may  alter  the  return  day  of  a  writ  returnable  before 
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himself,  while  such  writ  is  in  the  hands  of  an  officer  before  service, 
but  it  seems  that  he  may  not  under  such  circumstances  correct  an 
error  in  the  names  of  the  parties,  in  the  declaration,  or  even  in  the 
date.     Lapham  v.  Locke,  103  Mass.  555. 

Sect.  73.  It  is  no  ground  for  dismissing  a  bastardy  process  in 
the  superior  court,  that  the  justice,  before  whom  the  original  com- 
plaint was  made,  appears  in  that  court  as  the  attorney  for  the  com- 
plainant. Kenney  V.  DriscoU,  1  Allen  210.  —  Reardon  v.  Russell,  9 
Gray  366.     See  P.  S.  159,  s.  44. 

The  objection  that  a  suit  was  commenced  by  the  justice  before 
whom  it  is  tried,  is  not  one  of  mere  form,  which  may  be  waived  by 
delay,  but  will  be  a  sufficient  ground  for  dismissing  the  action,  even 
if  not  made  until  the  action  comes  on  for  trial  in  the  superior  court 
upon  appeal.     Richardson  v.  Welcome,  6  Gush.  331,  332. 

Sect.  74.  It  seems  that  "  acts  done  by  a  justice  of  the  peace,  after 
his  commission  has  expired,  but  while  he  is  commonly  reputed  to 
hold  his  office,  are  valid."  See  Sheohan's  Gase,  122  Mass.  445,  447. 
—  Petersilea  v.  Stone,  119  Mass.  465.  —  Brown  v.  Lunt,  37  Maine 
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Section  2.  If  a  probate  court,  "  even  where  it  has  jurisdiction 
over  the  general  subject,  exceeds  its  powers  or  acts  in  a  manner  pro- 
hibited by  law,  its  decrees  are  entirely  and  absolutely  void  and  of  no 
effect,  and  may  be  set  aside  in  any  collateral  proceeding  by  plea  and 
proof."  Shaw,  G.  J.,  in  Peters  v.  Peters,  8  Gush.  529,  543.  See 
also  Jenks  v.  Howland,  3  Gray  536,  537.  —  Boston  v.  Robbins,  126 
Mass.  384,  388.  —Pierce  v.  Prescott,  128  Mass.  140,  142.  —  McKim 
V.  Doane,  137  Mass.  195.—  Bassett  v.  Grafts,  129  Mass.  513.  (In 
the  last  two  cases  a  different  view  of  the  subject  appears  to  have 
been  taken.) 

"A  decree  of  a  probate  court,  admitting  to  probate  a  will,  is  final 
and  conclusive  upon  all  the  world  until  revoked  by  the  court  by 
which  it  was  passed."  Morton,  G.  J.,  in  Wolcott  v.  Wolcott,  140 
Mass.  194,  195.     See  St.  1889,  c.  435. 

As  to  the  jurisdiction  of  probate  courts  in  cases  in  which  the 
judge  of  the  court  is  interested,  see  P.  S.  c.  158,  s.  4,  and  notes  to 
the  same. 
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The  probate  court  has  jurisdiction  of  a  question  of  fraud,  so  far  as 
it  is  incidental  to  any  subject  of  which  it  has  jurisdiction  under  the 
statutes.     Wade  v.  Lobdell,  4  Cush.  510,  512. 

As  to  the  jurisdiction  of  probate  courts  in  matters  relating  to 
trusts,  see  P.  S.  c.  141.  As  to  their  jurisdiction  of  "  matters  and 
questions  arising  under  m?Zs,"  see  P.  S.  c.  127,  s.  34. 

If  the  facts  necessary  to  give  the  court  jurisdiction  under  tliis 
section  do  not  actually  exist  in  any  case,  all  proceedings  of  the  court 
in  such  case  will  be  wholly  void,  except  that  under  section  4  of  this 
chapter,  when  the  jurisdiction  "  depends  on  the  place  of  residence  of 
a  person^^  the  validity  of  the  proceedings  cannot  be  contested  in  any 
collateral  suit  or  proceeding.  Pinney  v.  McGregory,  102  Mass.  186, 
189.  —  Crosby  v.  Leavitt,  4  Allen  410,  411.  —  Holyoke  v.  Haskins, 
5  Pick.  20.  —  s.  c.  9  Pick.  259.  See  also  section  29  of  this  chapter. 
But  if  tlie  necessary  facts  actually  exist,  tlie  jurisdiction  of  the  court 
■will  be  saved,  although  such  facts  were  not  brought  to  its  knowledge 
at  the  time  when  it  assumed  jurisdiction.  Pinney  v.  McGregory, 
102  Mass.  186,  189.  —  Harrington  v.  Brown,  5  Pick.  519. 

As  to  the  removal  to  the  United  States  courts  of  matters  pending 
in  the  probate  courts,  when  one  of'  the  parties  is  a  resident  of 
another  state,  see  Gaines  v.  Fuentes,  92  U.  S.  10. 

"  Of  persons  wJw  at  the  time  of  their  decease  toere  inhabitants  of  or 
resident  in  the  county.^^  As  to  what  constitutes  a  person  such  an 
inhabitant  or  resident,  see  Holyoke  v.  Haskins,  5  Pick.  20.  —  Har- 
vard College  V.  Gore,  5  Pick.  370. 

"  Persons  ivho  die  out  of  the  commonwealth.''^  This  includes  for- 
eigners as  well  as  citizens.     Piquet,  Appellant,  5  Pick.  65,  QQ. 

"  Leaving  estate  to  he  administered  within  the  county y  If  there 
is  such  estate  at  the  time  of  granting  administration,  it  will  be  suffi- 
cient, although  there  was  none  at  the  time  of  the  decease  of  the 
party  w^iose  estate  is  to  be  administered.  Pinney  v.  McGregory,  102 
Mass.  186,  191. 

Although  no  such  estate  is  included  in  the  inventory  filed,  parol 
evidence,  to  show  that  such  estate  was  left  by  the  deceased,  is  admis- 
sible for  the  purpose  of  proving  the  validity  of  the  administration. 
Harrington  v.  Brown,  5  Pick.  519. 

Real  estate  conveyed  away  by  the  deceased  in  fraud  of  his  creditors, 
is  within  the  meaning  of  this  clause.  Bowdoin  v.  Holland,  10  Cush, 
17. 

A  debt,  due  to  a  deceased  creditor  residing  out  of  the  state  from 
a  debtor  who  resides  within  the  state,  is  sufficient  to  give  the  court 
jurisdiction  of   the   creditor's   estate.     Pinney  v.  McGregory,  102 
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Mass.  186,  190.  —  Emery  v.  Hildreth,  2  Gray  228,  230.  —  Piquet, 
Appellant,  5  Pick.  65,  66. 

It  is  sufficient  if  there  is  only  real  estate,  although  the  estate  of 
the  deceased  is  solvent  and  an  administrator  of  his  estate  has  been 
appointed  in  the  state  where  he  resided.  Prescott  v.  Durfee,  131 
Mass.  477. 

As  to  what  is  "  estate  to  be  administered,"  see  further,  Crosby 
V.  Leavitt,  4  Allen  410.  —  Pinney  v.  McGregory,  102  Mass.  189, 
190. 

Sect.  4..  Prior  to  Rev.  St.  c.  83,  s.  12,  which  this  section  re- 
enacts,  if  jurisdiction  was  assumed  by  the  probate  court  in  the  wrong 
county,  the  grant  of  administration  and  all  proceedings  under  it 
were  absolutely  void.  Holyoke  v.  Haskins,  5  Pick.  20.  —  s.  c.  9  Pick. 
259,  263.  —  Cutts  v.  Haskins,  9  Mass.  543.  See  also  notes  to  sec- 
tion 2. 

As  to  the  purpose  and  effect  of  this  section,  see  also  McFeely  v. 
Scott,  128  Mass.  16.  —  Derome  v.  Vose,  140  Mass.  575,  578.  — 
Cummings  v.  Hodgdon,  147  Mass.  21,  22. 


Sect,  6.  "  It  is  not  in  accordance  with  the  purpose  manifested  in 
the  organization  of  the  two  courts,  and  their  relations  to  each  other, 
that  the  original  investigation  of  the  questions  which  may  arise 
should  be  transferred  at  once  to  this  court  (the  supreme  court)  by 
a  mere  pro  forma  decree  in  the  probate  court."  Wells,  J.,  in  Blake 
V.  Pegram,  101  Mass.  592,  597.  See,  to  the  same  effect,  Parker  v. 
Parker,  118  Mass.  110,  113. 

The  decision  of  a  single  judge  of  the  supreme  court  upon  a  ques- 
tion of  fact  in  a  probate  appeal  will  not  be  reversed  by  the  full 
bench,  unless  it  is  clearly  shown  to  be  erroneous.  Slack  v.  Slack, 
123  Mass.  443,  445. 

As  to  the  general  effect  of  appeals  from  the  probate  courts,  see 
Dunham  v.  Dunham,  16  Gray  577,  578. 

The  supreme  court  has  no  authority  to  issue  a  writ  of  certiorari  to 
the  probate  court,  or  to  annul  or  reverse  a  decree  of  that  court  other- 
wise than  by  appeal.     Peters  v.  Peters,  8  Gush.  529,  535,  543. 

"  A  person  aggrieved.^''  The  heirs  presumptive  of  a  non  compos 
are  entitled,  as  "  persons  aggrieved,"  to  appeal  from  a  decree  of  the 
probate  court  allowing  an  account  of  the  guardian  of  such  non  com- 
pos. Boynton  v.  Dyer,  18  Pick.  1,  3.  See  also  Penniman  v.  French, 
2  Mass.  140. 

The.  heir  or  next  of  kin  of  a  testator  may  appeal  from  a  decree 
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allowing  an  account  of  an  executor,  if  there  is  property  of  the  testator 
not  devised  or  bequeathed  by  such  will.  Smith  v.  Haynes,  111 
Mass.  346. 

The  right  of  appeal  from  a  decree  affecting  the  personal  es- 
tate of  a  deceased  person  is  not  limited  to  the  executor  or  adminis- 
trator, as  representing  such  estate,  but  legatees  or  next  of  kin  have 
such  right  also.  Lee,  Appellant,  18  Pick.  285,  287,  290.  —  Pierce 
V.  Gould,  143  Mass.  284. 

But  it  has  been  held  that  in  case  of  the  death  of  a  residuary  lega- 
tee named  in  a  will,  an  appeal  from  the  allowance  of  an  account  of 
the  executor  of  such  will  might  be  claimed  by  the  executor  or  admin- 
istrator of  such  legatee,  but  not  by  a  person  entitled  to  a  distributive 
share  of  his  estate.     Downing  v.  Porter,  9  Mass.  386. 

A  creditor  of  an  heir  at  law  is  not  entitled  to  appeal  from  a  decree 
allowing  a  will  of  the  ancestor  of  such  heir,  unless  the  creditor,  at 
the  time  of  the  decree  and  appeal  claimed,  had  an  attachment  on 
the  real  estate  of  the  heir.     Smith  v.  Bradstreet,  16  Pick.  264. 

The  step-mother  of  a  minor  child,  both  of  whose  parents  are  dead, 
cannot  appeal  from  a  decree  appointing  a  guardian  for  such  child. 
Lawless  v.  Reagan,  128  Mass.  592. 

A  mere  debtor  to  the  estate  of  a  person  deceased  cannot  appeal 
from  a  decree  appointing  an  administrator  of  such  estate.  Swan  v. 
Piquet,  3  Pick.  443. 

A  creditor  of  the  estate  of  a  deceased  person,  which  has  been 
represented  to  be  insolvent,  cannot  be  said  to  be  aggrieved  by  a  de- 
cree of  the  probate  court  appointing  commissioners  to  receive  and 
examine  the  claims  of  creditors  against  such  estate.  Putney  v. 
Fletcher,  140  Mass.  596. 

Where  one  died  intestate,  leaving  a  widow,  brother,  and  child,  it 
was  held  that  the  brother  could  not  appeal  from  a  decree  appointing 
an  administrator  of  the  estate  of  the  intestate,  but,  after  the  death 
of  the  child,  it  was  held  that  the  widow,  as  heir  to  the  child,  might 
make  such  appeal.     Stebbins  v.  Palmer,  4  Pick.  41,  note. 

Sureties  on  the  bond  of  a  deceased  and  insolvent  guardian  have  a 
right  to  appeal  from  a  decree  settling  an  account  of  such'  guard- 
ian, and  fixing  an  amount  as  due  from  the  guardian's  estate  to  that 
of  the  ward.     Farrar  v.  Parker,  3  Allen  556. 

An  administrator  de  bonis  non  may  appeal  from  a  decree  allowing 
the  administration  accounts  of  the  original  executor  or  administra- 
tor.    Wiggin  V.  Swett,  6  Met.  194,  196. 

An  administrator  appointed  in  another  state,  on  the  estate  of  a 
person  there  deceased,  may  appeal  from  a  decree  in  this  state  appoint- 
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ing  an  administrator  of  such  estate  here.  Smith  v.  Sherman,  4 
Cush.  408,  411.  — Martin  v.  Gage,  147  Mass.  204,  205. 

The  widow  of  a  testator  is  entitled  to  appeal  from  the  allowance  of 
his  will,  and  this  holds  true  even  if  she  would  receive  more  under 
the  will  than  she  would  receive  if  the  will  were  set  aside.  Dexter 
V.  Codman,  148  Mass.  421,  423. 

Where  by  a  will  a  large  pecuniary  bequest,  payable  at  a  future 
day,  was  made  to  a  town  in  trust  to  establish  certain  agricultural  in- 
stitutions, such  town  was  held  to  be  entitled  to  appeal  from  a  de- 
cree respecting  such  will.  Northampton  v.  Smith,  11  Met.  390, 
393. 

Upon  an  appeal  from  a  decree  allowing  a  will,  where  the  question 
is  as  to  the  due  execution  of  the  will,  devisees  named  therein  have 
a  right  to  appear  as  parties  to  establish  it,  although  an  administrator 
with  the  will  annexed  has  been  appointed,  and  appears  for  the  same 
purpose.     Eliot  v.  Eliot,  10  Allen  357. 

One  claiming  property  under  a  gift  causa  mortis,  is  not  entitled  to 
appeal  from  a  decree,  charging  the  administrator  of  the  deceased 
donor  with  the  property,  and  ordering  it  to  be  distributed  among  the 
next  of  kin.     Lewis  v.  Bolitho,  6  Gray  137. 

It  seems  that  one,  to  whom  money  has  been  paid  under  a  decree 
of  the  probate  court,  cannot  after  such  payment  appeal  from  such 
decree.     Hale  v.  Hale,  1  Gray  518,  522. 

"  Bi/  an  order,  sentence,  decree,  or  denial  of  a  probate  court.''* 
Where  a  probate  court  had  ordered  that  the  account  of  an  adminis- 
trator should  not  be  allowed,  for  the  reason  that  he  had  not  charged 
himself  with  a  certain  item,  but  the  court  had  not  ascertained  the 
amount  of  the  item,  it  was  held  that  such  order  was  not  one  that 
could  be  appealed  from.     Cook  v.  Horton,  129  Mass.  527. 

Sect.  8.  "  His  reasons  of  appeal.^*  The  appellant  is  restricted 
to  the  points  specified  in  his  reasons  of  appeal,  but  not  to  the  same 
arguments,  views,  or  evidence  which  were  presented  before  the 
court  of  probate.     Boynton  v.  Dyer,  18  Pick.  1,  4. 

^^  An  attested  copy  of  such  reasons. '"^  Such  copy  must  be  attested 
by  the  register  of  probate.     Wait  v.  Demeritt,  119  Mass.  158. 

Sect.  9.  If  one  has  received  money  paid  him  pursuant  to  a  de- 
cree of  the  probate  court,  that  fact  will  be  a  sufficient  reason  for 
refusing  to  grant  his  petition  under  this  section.  Hale  v.  Hale,  1 
Gray  518,  522. 

When  leave  to  enter  an  appeal  is  granted  under  this  section,  the 
entry  of  the  appeal  should  be  made  at  the  term  at  which  the  leave  is 
granted.     Robinson  v.  Durfee,  7  Allen  242. 
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"  Omits  to  claim  or  prosecute  his  appeal.^'  A  failure  to  enter  an 
appeal  is  a  failure  to  prosecute  it  within  the  meaning  of  this  section, 
and  a  petition  to  enter  an  appeal  not  seasonably  filed  must,  under 
section  10,  be  filed  within  a  year  after  the  passing  of  the  decree  ap- 
pealed from.     Briggs  v.  Barker,  145  Mass.  287,  288. 

"  Without  default  on  his  part."  The  fact  that  notice  of  an  appli- 
cation for  an  allowance  to  a  widow  or  to  minor  children  had  not 
been  given  to  the  parties  interested,  has  been  held  to  be  a  reason  for 
permitting  an  appeal  from  the  allowance  to  be  entered  after  the 
thirty  days.     Wright  v.  Wright,  13  Allen  207,  210. 

An  heir  who  has  notice  of  an  appeal  by  another  heir,  but  takes  no 
steps  towards  prosecuting  such  an  appeal,  which  is  afterwards  com- 
promised without  his  knowledge  and  a  decree  entered  accordingly,  is 
not  sufficiently  "without  default"  to  be  able  to  maintain  a  petition 
for  leave  to  enter  a  new  appeal  in  his  own  name.  Kent  v.  Dunham, 
14  Gray  279,  281. 

"i/"  it  ap^years  that  justice  requires  a  revision  of  the  caseT  As  to 
the  meaning  of  these  words,  see  Capen  v.  Skinner,  139  Mass.  190, 
191. 

Sect.  11.     See  Gray  v.  Gray,  150  Mass.  56,  57. 

Sect.  12.  When  a  decree  appointing  an  administrator  is  appealed 
from,  the  authority  of  such  administrator  is  thereby  suspended. 
Arnold  v.  Sabin,  4  Gush.  46,  47. 

"  But  if  on  such  appeal  such  decree  or  order  is  affirmed,  it  shall 
thereafter  be  of  full  force  and  validity.^'  The  decree  or  order  be- 
comes valid  as  soon  as  affirmed,  even  though  no  certificate  of  the  ac- 
tion of  the  higher  court  has  been  filed.  Choate  v.  Jacobs,  136  Mass. 
297,  298. 

As  to  proceedings  upon  appeal  under  earlier  laws,  see  Arnold  v. 
Sabin,  4  Gush.  46,  47.  — Boynton  v.  Dyer,  18  Pick.  1,  4. 

Sect.  19.  As  to  the  mode  of  proceeding  in  framing  issues  for  the 
jury,  see  Newell  v.  Homer,  120  Mass.  281. 

Trial  by  jury  in  a  probate  appeal  is  not  a  matter  of  right  under 
the  constitution,  but  rests  in  the  usages  and  discretion  of  the  court, 
and  an  order  of  a  justice  of  the  supreme  court  granting  or  refusing 
a  trial  by  jury  cannot  be  reviewed  by  bill  of  exceptions,  but  only  by 
appeal.  Davis  v.  Davis,  123  Mass.  590,  593,  594.  —  Ogden  v.  Green- 
leaf,  143  Mass.  349,  352. 

MISCELLANEOUS   PROVISIONS. 

As  to  the  power  of  the  probate  court  to  revoke  or  correct  its  own 
Stickney,  12  Allen  1,  and  cases  there  cited ; 
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—  also  Pettee  v.  Wilmartli,  5  Allen  144.  — Pierce  v.  Prescott,  128 
Mass.  140,  145.  — Bowers  v.  Hammond,  139  Mass.  360,  365.  — Gale 
V.  Nickerson,  144  Mass.  415.  — Newell  v.  West,  149  Mass.  520, 
531. 

A  motion  for  a  new  trial  or  for  a  rehearing  on  a  decree  of  a 
probate  court,  although  that  decree  has  been  affirmed  by  the  su- 
preme court,  should  be  heard  in  the  first  instance  in  the  probate 
court.     Gale  v.  Nickerson,  144  Mass.  415,  417. 

As  to  the  effect  of  an  appeal  to  the  supreme  court,  to  prevent  a 
probate  court  from  revoking  the  decree  appealed  from,  see  Cleveland 
V.  Quilty,  128  Mass.  578. 

Sect.  22.  Pursuant  to  this  section  certain  forms  for  proceedings 
in  the  probate  courts  were  framed  by  "  Judges  John  Wells  and  Wil- 
liam A.  Richardson,  a  committee  of  the  judges  of  the  probate 
courts,"  which  forms  were  approved  by  the  supreme  court,  which,  on 
January  15,  1862,  passed  an  order  that,  "  to  secure  regularity  and 
uniformity  in  the  proceedings  of  the  probate  courts  in  the  several 
counties,  .  .  .  copies  of  all  said  forms  be  filed  in  this  court  and  re- 
cognized as  standard  forms  to  be  adopted  and  used  in  all  the  probate 
courts  of  this  commonwealth." 

Where  the  citation,  issued  upon  a  petition  for  the  removal  of  a 
guardian,  differed  from  the  standard  form  of  citation  in  that  it  re- 
quired the  last  publication  of  notice  to  be  at  least  one  day,  instead 
of  at  least  two  days,  before  the  return  day  of  the  petition,  it  was  held, 
upon  an  appeal  from  a  decree  for  the  removal  of  such  guardian, 
that,  the  guardian  having  had  no  actual  notice  or  knowledge  of  the  pro- 
ceedings, the  decree  removing  him  was  void  ;  and  it  seems  that  the 
standard  forms  cannot  be  departed  from  in  any  material  respect 
without  destroying  the  validity  of  the  proceedings.  Baker  v.  Blood, 
128  Mass.  543. 

Sect.  27.  As  to  the  early  practice  in  this  state  with  regard  to 
the  recording  of  decrees,  orders,  &c.,  see  Marcy  v.  Marcy,  6  Met. 
360,  368. 

Sect.  29.  As  to  the  law  upon  the  subject  of  this  section  prior  to 
statute,  see  Hathaway  v.  Clark,  5  Pick.  490.  —  Holyoke  v.  Haskins, 
9  Pick.  259,  263. 

Sect.  35.  As  to  the  general  practice  of  the  supreme  court  with 
reference  to  the  allowance  of  costs  in  cases  of  contested  wills,  see 
Woodbury  v.  Obear,  7  Gray  467,  472.  —  Edwards  v.  Ela,  5  Allen  87, 
89. 

"  Costs  in  cases  of  appeal  from  the  court  of  probate  are  not  gener- 
ally allowed,  but  only  when  for  special  reasons  it  appears  just  and 
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proper  that  they  should  be."  Merrick,  J.,  in  Chenery  v.  Davis,  16 
Gray  89,  91. 

As  to  the  costs  upon  a  probate  appeal,  see  also  Chapin  v.  Miner, 
112  Mass.  269. 

"  Costs  "  in  this  section  means  legal  and  taxable  costs,  and  does 
not  include  counsel  fees.     Brown  v.  Corey,  134  Mass.  249. 

Costs  cannot  be  allowed  in  a  case  after  the  final  decree  therein  has 
been  entered,     Lucas  v.  Morse,  139  Mass.  59. 

As  to  the  general  purpose  of  this  section,  see  Willard  v.  Lavender, 
147  Mass.  15, 16. 


CHAPTER  157. 

OF    COURTS   OF   INSOLVENCY. 


The  U.  S.  bankruptcy  law  (U.  S.  St.  2  March,  1867)  superseded 
the  state  law  on  June  1,  1867,  so  that  no  proceedings  by  or  against 
a  debtor  could  be  instituted  under  the  latter  on  or  after  that  date 
(Day  V.  Bard  well,  97  Mass.  246,  250),  until  the  repeal  of  the  U.  S. 
bankrupt  law  by  U.  S.  St.  1878,  c.  160,  took  effect  on  September  1, 
1878.  See  also  as  to  the  effect  of  the  U.  S.  bankruptcy  law  to  su- 
persede the  state  insolvent  law,  Lothrop  v.  Highland  Foundry  Co., 
128  Mass.  120.  —  Griswold  v.  Pratt,  9  Met.  16.  It  seems  that  pro- 
ceedings, commenced  under  the  state  law  prior  to  June  1,1867,  were 
not  superseded  or  suspended  by  the  United  States  law.  Judd  v. 
Ives,  4  Met.  401.  It  seems  also  that  the  state  law  never  ceased  to 
be  in  force  as  regards  debtors  whose  debts  amounted  to  more  than 
1200,  but  to  less  than  $300.  See  U.  S.  St.  2  March,  1867,  s.  11  (14 
Stat.  521).  — Gen.  St.  c.  118,  s.  18. 

As  to  the  constitutionality  of  a  state  insolvent  law,  see  Goreley  v, 
Butler,  147  Mass.  8,  12. 

An  agreement  by  an  insolvent  to  pay  certain  creditors  an  extra 
dividend  in  consideration  that  they  will  not  oppose  his  discharge  and 
will  influence  other  creditors  not  to  oppose  it,  is  void  as  contrary  to 
the  policy  of  this  chapter.     Dexter  v.  Snow,  12  Cush.  594. 

Whether  the  provisions  of  this  chapter  are  applicable  to  infants, 
who  are  insolvent,  qugere.  See  Farris  v.  Richardson,  6  Allen  118, 
121. 

The  term  "  insolvency,"  as  used  in  this  chapter,  does  not  mean  an 

^  The  notes  upon  this  chapter  have  been  prepared  by  George  U.  Crocker,  Esq., 
from  Mr.  U.  H.  Crocker's  memoranda  of  cases. 
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absolute  inability  of  the  debtor  to  pay  his  debts  at  some  future  time 
upon  a  settlement  and  winding  up  of  all  his  affairs,  but  a  present 
inability  to  pay  in  the  ordinary  course  of  business.  Thompson  v. 
Thompson,  4  Cush.  127. 

A  person  who  is  in  contemplation  of  insolvency  may  legally  pay 
or  secure  to  an  attorney  a  proper  compensation  for  services  to  be 
rendered  in  obtaining  his  discharge.     Parsons,  Pet.,  150  Mass.  343. 

GENERAL   PROVISIONS. 

Section'3.  "  TJie  judge  may  adjourn,'^  cf  <?.  An  adjournment  must 
be  to  a  time  and  place  certainly  designated  in  the  order  therefor. 
Greenough  v.  Whittemore,  8  Gray  193. 

"  All  things  laivfidly  do7ie  at  an  adjourned  meeting  shall  have  like 
force  and  effect  .as  if  done  at  the  original  meeting.''^  See  Rice  v.  Wal- 
lace, 7  Met.  431.  —  Revere  v.  Newhall,  4  Cush.  584. 

Sect.  6.  "  The  assignment  and  certificate  of  discharge  shall  he 
recorded  in  fulir  This  provision  is  directory  merely,  and  is  not  a 
condition  precedent  to  the  validity  or  operation  of  the  assignment. 
Howes  V.  Burt,  130  Mass.  368,  369.  —  Hall  v.  Whiston,  5  Allen  126, 
129. 

"  Copies  of  all  parts  of  the  records,  .  .  .  shall  in  all  cases  be  admis- 
sible" Sj-c.  The  originals  are  not,  by  the  recording  of  them,  rendered 
inadmissible.  Greene  v.  Durfee,  6  Cush.  362.  —  Odiorne  v.  Bacon, 
6  Cush.  185,  l&O.  — Boardman  v.  Kibbee,  10  Cush.  545. 

As  to  the  use  of  copies  of  records  in  evidence,  see  Leigh  v.  Arnold, 
5  Cush.  615.  —  Merriam  v.  Ricliards,  3  Gray  252.  —  Ryan  v.  Mer- 
riam,  4  Allen  77.  —  Marsh  v.  McKenzie,  99  Mass.  64. 

Sect.  15.  For  a  general  discussion  of  the  extent  of  the  jurisdic- 
tion of  the  court  under  this  section,  see  Lancaster  v.  Choate,  5  Allen 
530.  —  Harlow  V.  Tufts,  4  Cush.  448.  —  Kempton  v.  Saunders,  132 
Mass.  466.  —  Cushing  v.  Arnold,  9  Met.  23. 

A  citizen  of  this  commonwealth  may  be  enjoined  from  availing 
himself  on  an  attachment  of  the  personal  property  of  an  insolvent 
which  is  located  in  another  state.  Dehon  v.  Foster,  4  Allen  545.  — 
s.  c.  7  Allen  57.  See  also  Lawrence  v.  Batcheller,  131  Mass.  504, 
506.  —  Cunningham  v.  Butler,  142  Mass.  47. 

The  supreme  court  may  revise  insolvency  proceedings  as  to  mat- 
ters of  fact  as  well  as  of  law,  but  the  court  is  not  to  be  regarded  as 
having  appellate  jurisdiction.  Lancaster  v.  Choate,  5  Allen  530.  — 
Kempton  v.  Saunders,  132  Mass.  466.  —  Binney  v.  Globe  Nat.  Bank, 
150  Mass.  574,  577. 

Th6  remedy  against  a  decision  of  the  court  of  insolvency  expung- 
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ing  a  claim  is  by  a  bill  in  equity  before  the  supreme  court,  and  not 
by  an  appeal  to  the  superior  court.  Spurr  v.  Dean,  139  Mass.  84.  — 
Woodward  v.  Spurr,  138  Mass.  692.  — s.  c.  141  Mass.  283. 

"  Parti/  aggrieved.''^  See  Merriam  v.  Sewall,  8  Gray  316.  —  Bas- 
sett  V.  Washburn,  9  Allen  197. 

As  to  the  time  within  which  a  party  aggrieved  may  file  his  bill, ' 
see  Conant  v.  Perkins,  107  Mass.  79.  —  Taunton  National  Bank  v. 
Stetson,  145  Mass.  366. 

See  also  on  this  section  Claflin  v.  Beach,  4  Met.  392.  —  Wheelock 
V.  Hastings,  4  Met.  504.  —  Davis  v.  Newton,  6  Met.  537,  544.  — 
Eastman  v.  Foster,  8  Met.  19.  —  Stearns  v.  Kellogg,  1  Cush.  449.  — 
Barnard  v.  Eaton,  2  Cush.  294. — Mass.  Iron  Co.  v.  Hooper,  7  Cush. 
183.  —  Benchley  v.  Chapin,  10  Cush.  173.  —  Richards  v.  Merriam,  11 
Cush.  582.  —  Hanson  v.  Paige,  3  Gray  239.  —  Cheshire  Iron  Works 
V.  Gay,  3  Gray  531. — Foster  v.  Goulding,  9  Gray  50.  —  Grafton 
Bank  v.  Bickford,  13  Gray  564.  —  Freeland  v.  Mechanic's  Bank,  16 
Gray  137.  —  Farris  v.  Richardson,  6  Allen  118.  —  Foster  v.  Lamb, 
6  Allen  560.  — Rice,  Appellant,  7  Allen  112.  —  Winchester  v. 
Thayer,  129  Mass.  129. 

APPLICATIONS    BY    THE    DEBTOR.   — FIRST    MEETING. 

Sect.  16.  The  petition  need  not  allege  that  the  debtor  has  a  resi- 
dence in  the  county  where  the  proceedings  are  instituted.  Ryan  v. 
Merriam,  4  Allen  77. 

A  debtor  is  entitled  to  take  the  benefit  of  the  insolvent  law,  if  he 
owes  some  debts  which  were  contracted  since  he  became  an  inhab- 
itant of  the  commonwealth.  Breed  v.  Lyman,  4  Allen  170.  — 
McConnell  v.  Kelley,  138  Mass.  372. 

An  alien,  who  is  resident  within  the  commonwealth,  is  entitled  to 
the  benefit  of  the  insolvent  law.     Judd  v.  Lawrence,  1  Cush.  531. 

A  person  who  removes  to  and  becomes  an  inhabitant  of  this  com- 
monwealth, and  owes  debts  contracted  here,  is  entitled  to  the  benefit 
of  the  insolvent  law,  although  the  sole  purpose  of  his  change  of 
domicil  and  of  contracting  debts  here  was  to  obtain  the  benefit  of 
such  law.  McConnell  v.  Kelley,  138  Mass.  272.  —  Breed  v.  Lyman, 
4  Allen  170. 

A  second  petition  will  not  be  entertained,  unless  the  debtor  owes 
debts  to  the  amount  of  $200,  which  were  not  provable  under  the 
former  proceedings.     Gilbert  v.  Hebard,  8  Met.  129. 

Sect.  17.  It  is  not  necessary  that,  before  the  warrant  is  issued, 
there  should  be  any  formal  adjudication  on  the  facts  set  forth  in  the 
petition.     Holbrook  v.  Jackson,  7  Cush.  136,  144. 
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"  Except  such  as  may  he  by  law  exempt  from  attachment."  See 
Beals  V.  Clark,  13  Gray  18.  —  Briggs  v.  Parkman,  2  Met.  258, 
265. 

Sect.  18.  As  to  the  duties  and  liabilities  of  the  messenger,  see 
Stevens  v.  Palmer,  12  Met.  464.  —  Penniman  v.  Freeman,  3  Gray 
245.  —  Bussing  v.  Rice,  2  Cush.  48.  —  Cutter  v.  Gay,  8  Allen  134. 
—  Milliken  v.  Hathaway,  148  Mass.  69. 

Sect.  19.  As  to  the  effect  of  a  failure  to  file  the  schedule  required 
by  tliis  section,  see  Shepard  v.  Abbott,  137  Mass.  224. 

As  to  the  effect  of  the  omission  of  the  names  of  certain  creditors 
from  the  schedule,  see  Burnside  v.  Brigham,  8  Met.  75.  —  Williams 
V.  Coggeshall,  11  Cush.  442.  —  Lothrop  v.  Tilden,  8  Cush.  375. 

DEBTS  AND  PROOF  OF  CLAIMS. 

Sect.  26.  "  Debts  due  and  payable  from  the  debtor  at  the  time  of 
the  first  publication"  If  a  claim  is  not  barred  by  the  statute  of 
limitations  at  the  time  of  the  publication  of  the  messenger's  notice, 
it  may  be  proved  against  the  estate  of  the  insolvent  at  a  meeting 
held  after  it  would  otherwise  have  been  barred.  Minot  v.  Thacher, 
7  Met.  348.—  Willard  v.  Clark,  7  Met.  435. 

A  judgment  obtained  against  an  insolvent  debtor  after  the  first 
publication  is  not  provable  against  his  estate,  nor  is  the  original 
debt  provable.  Sampson  v.  Clark,  2  Cush.  173.  —  Mann  v.  Hough- 
ton, 7  Cush.  592.  See  also  Trustees  of  Catskill  Bank  v.  Hooper, 
5  Gray  574,  586. 

A  claim  for  unliquidated  damages  for  breach  of  contract  is  prov- 
able.    Lothrop  V.  Reed,  13  Allen  294. 

^'•Absolutely  due"  See  Allen  v.  Herrick,  15  Gray  274.  —  Kelton 
V.  Phillips,  3  Met.  61.  —  Morton  v.  Richards,  13  Gray  15. 

A  debt  payable  in  work  may  be  proved,  and  a  discharge  from  such 
debt  granted.     Barker  v.  Mann,  4  Met.  302. 

"  If  the  debtor  is  liable  for  any  debt  in  consequence  of  having  made 
or  indorsed  a  bill  of  exchange  or  promissory  note."  A  promissory 
note  is  not,  before  its  maturity,  provable  in  insolvency  against  the 
estate  of  an  indorser.     Stowell  v.  Richardson,  3  Allen  64. 

The  holder  of  a  note  may  prove  his  claim  in  insolvency  against 
the  drawer,  acceptor,  and  indorser,  and  may  i^eceive  a  dividend  from 
each  upon  his  whole  claim,  provided  he  does  not  receive,  in  the 
whole,  more  than  his  full  due.  Sohier  v.  Loring,  6  Cush.  537,  548. 
See  also  other  cases  of  "  double  proof."  Miller's  River  Nat.  Bank  v. 
Jefferson,  138  Mass.  111.  —  Borden  v.  Cuyler,  10  Cush.  476. 

As  to,  the  amount  that  may  be  proved  against  the  insolvent  estate 
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of  one  of  several  joint  sureties,  see  New  Bedford  Inst,  for  Savings  v. 
Hathaway,  134  Mass.  69,  76. 

As  to  the  proof  of  a  claim  arising  out  of  the  individual  liability  of 
an  officer  or  stockholder  of  a  corporation,  see  Bangs  v.  Lincoln,  10 
Gray  600. 

The  amount  due  on  a  bond  is  not  provable,  unless  the  condition 
of  the  bond  is  broken  before  the  first  publication  of  notice.  Sleeper 
V.  Miller,  7  Gush.  594.  —  Kingman  v.  Fowle,  5  Allen  133.  —  Loring 
V.  Kendall,  1  Gray  305. 

As  to  the  proof  of  a  claim  under  a  guaranty,  see  Allen  v.  Herrick, 
15  Gray  274. 

"  Or  of  the  payment  of  any  sum  hy  a  surety  of  the  debtor  in  any 
contract'^     See  Thayer  v.  Daniells,  110  Mass.  345. 

"  All  demands  against  the  debtor  for  or  on  account  of  goods  and 
chattels  wrongfully  obtained^^  This  does  not  include  a  demand  for 
trespass,  where  damages  are  claimed  for  cutting  and  carrying  away 
wood  and  timber.  Hapgood  v.  Blood,  11  Gray  400.  —  Bickford  v. 
Barnard,  8  Allen  314. 

"  ^V^len  any  of  the  property  of  the  debtor  consists  of  a  lease."  See 
Abbott  V.  Stearns,  139  Mass.  168.  —  Haley  v.  Boston  Belting  Co., 
140  Mass.  73.  — Bowditch  v.  Raymond,  146  Mass.  109,  115. 

As  to  the  liability  of  the  assignee  for  rent,  where  the  insolvent 
was  a  tenant  at  will,  see  Wales  v.  Cliase,  139  Mass.  538. 

See  also,  on  this  section,  Dewey  v.  Living,  3  Allen  22.  —  Moseley 
V.  Ames,  5  Allen  163.  — Deane  v.  Caldwell,  127  Mass.  242. 

Sect.  27.  The  right  of  set-off  accrues  at  the  time  of  the  first 
publication,  and  the  balance  between  debtor  and  creditor  should  be 
ascertained  as  of  that  day.  Demmon  v.  Boylston  Bank,  5  Gush. 
194. 

As  to  the  right  of  a  trustee  under  an  assignment  for  the  benefit  of 
creditors,  which  assignment  has  been  avoided  by  the  assignee  in 
insolvency,  to  set  off  his  claim  for  expenses  incurred  as  such  trustee, 
see  Bartlett  v.  Bramhall,  3  Gray  257. —White  v.  Hill,  148  Mass. 
396. 

See  also,  on  this  section,  Davis  v.  Newton,  6  Met.  537,  543.  — 
Bemis  v.  Smith,  10  Met.  194.  —  Aldrich  v.  Campbell,  4  Gray  284.  — 
Stetson  V.  Exchange  Bank,  7  Gray  425.  —  Howe  v.  Snow,  3  Allen 
111.  —  Hathaway  v.  Fall  River  Bank,  131  Mass.  14.  —  Brown  v.  New 
Bedford  Inst,  for  Savings,  137  Mass.  262,  264.  —  Tallman  v.  New 
Bedford  Savings  Bank,  138  Mass.  330. 

Sect.  28.  "  Wlien  a  creditor  has  a  mortgage  or  pledge  of  real  or 
personal  estate  of  the  debtor.''''     By  "  debtor  "  is  meant  not  only  the 
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insolvent,  but  any  person  who  is  liable  on  the  debt  which  is  proved  in 
insolvency.     Lanckton  v.  Wolcott,  6  Met.  305. 

If  the  debtor  has  made  an  assignment  to  a  trustee  for  the  benefit 
of  his  creditors,  such  creditors  are  not  to  be  deemed  to  have  "  a  mort- 
gage or  pledge"  of  his  estate  within  the  meaning  of  this  section. 
Dickinson  v.  Metacomet  Bank,  130  Mass.  132. 

"  Or  a  lien  thereon^  As  to  the  meaning  of  "  Z^ew,"  see  Washburn 
V.  Tisdale,  143  Mass.  376,  378. 

"  The  sale  shall  he  made  in  such  manner  as  the  judge  orders.''^  See 
Smith  V.  Warner,  133  Mass.  71. 

If  the  insolvent  has  sold  or  mortgaged  the  equity  of  redemption, 
the  property  cannot  be  sold  under  this  section.  See  Hunnewell  v. 
Goodrich,  3  Cush.  469.  For  other  cases  where  the  insolvent  has 
parted  with,  or  does  not  own  the  whole  of,  the  equity  of  redemption, 
see  Richardson  v.  Wyman,  4  Gray  553.  —  Day  v.  Lamb,  6  Gray  523. 
—  Wilson  V.  Bryant,  134  Mass.  291.  —  Bristol  County  Savings  Bank 
V.  Woodward,  137  Mass.  412,  414. 

It  is  no  objection  to  proof  against  the  estate  of  a  corporation,  that 
the  creditor  holds  as  security  for  his  debt  a  mortgage  upon  the  pri- 
vate property  of  a  stock-holder,  who  is  liable  for  the  debts  of  the 
corporation.  Cabot  Bank  v.  Bodman,  11  Gray  134.  —  Savage  v. 
Winchester,  15  Gray  453.  It  is  no  objection  to  the  proof  of  a  prom- 
issory note  in  insolvency  against  the  maker,  that  an  accommodation 
indorser  holds  security  from  him  which  has  not  been  surrendered. 
Meed  v.  Nelson,  9  Gray  55.  —  Provident  Inst,  for  Savings  v.  Stet- 
son, 12  Gray  27.  —  Richardson  v.  City  Bank,  11  Gray  261.  But  see 
New  Bedford  Inst,  for  Savings  v.  Fairhaven  Bank,  9  Allen  175, — 
Franklin  County  Bank  v.  Greenfield  Bank,  138  Mass.  515. — Mer- 
chants Bank  v.  Greene,  150  Mass.  317. 

If  a  creditor,  who  holds  security  which  comes  within  the  terms  of 
this  section,  inadvertently  or  by  mistake,  either  of  law  or  fact,  proves 
his  whole  debt  against  the  insolvent  estate  without  disclosing  his 
security,  and,  before  he  has  derived  any  advantage  or  the  other  cred- 
itors have  suffered  any  detriment  from  his  act,  takes  proper  meas- 
ures to  waive  his  proof  and  to  pursue  his  rights  as  a  secured  creditor 
according  to  the  statute,  he  does  not  waive  his  security,  and  the  un- 
secured creditors  do  not  acquire  an  equitable  right  to  it,  which  can  be 
enforced  by  the  assignee  of  the  estate.  Nichols  v.  Smith,  143  Mass. 
455. 

See  also,  on  this  section,  Eastman  v.  Foster,  8  Met.  19.  —  Barnard 
V.  Eaton,  2  Cush.  294. — Agawam  Bank  v.  Morris,  4  Cush.  99. — 
Wareh^m  Savings  Bank  v.  Vaughan,  133  Mass.  534. 
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Sect.  29.  The  fact  that  any  dividends  which  may  be  received 
from  the  insolvent  estate  will  be  held  by  the  creditor  in  trust  for  the 
benefit  of  a  third  person  is  not  inconsistent  with  the  averment  in  the 
oath,  that  the  debtor  "  was  and  is  justly  indebted  to  him."  Stearns 
V.  Bullens,  8  Allen  581. 

"  At  and  before  the  date  of  such  proceedings.''^  One  who  lends 
money,  after  publication  of  notice  of  the  filing  of  a  petition  in  insol- 
vency against  the  borrower,  but  before  the  issuing  of  the  warrant,  is 
not  entitled  to  prove  his  claim  against  the  estate.  Spurr  v.  Dean, 
139  Mass.  84,  86. 

"  Bargain,  arrangement,  or  agreement^  See  Eaton  v.  Littlefield, 
147  Mass.  122. 

Sect.  31.  As  to  the  method  of  procedure  under  this  section,  see 
Peabody  v.  Harmon,  3  Gray  113. 

Sect.  32.  As  to  the  purpose  of  this  section,  see  Freeland  v.  Me- 
chanics' Bank,  16  Gray  137. 

Sect.  35.  If  a  creditor  of  an  insolvent  estate  proves  a  valid  claim 
against  it,  the  fact  that  he  subsequently  participated  in  a  transaction 
prejudicial  to  the  rights  of  other  creditors,  affords  no  ground  for 
expunging  his  claim  under  this  section.  Northampton  Nat.  Bank 
V.  Crafts,  145  Mass.  444,  449. 

Sect.  36.  "  ^  supposed  creditor  whose  claim  is  wholly  or  in  part 
rejected^     See  Pierce  v.  Balkara,  2  Cush.  374. 

A  creditor  who  has  proved  his  own  claim,  cannot  in  his  own  name 
contest  the  claims  of  other  creditors.  Freeland  v.  Mechanics'  Bank, 
16  Gray  137. 

It  seems  that  this  section  does  not  authorize  an  appeal  from  a 
decree  altering  or  expunging  a  claim  under  section  35.  Woodward 
V.  Spurr,  138  Mass.  592.  But  in  such  case  the  party  aggrieved  has 
a  remedy  by  a  bill  in  equity  under  section  15. 

"  The  appeal  shall  he  entered  at  the  term  of  the  superior  court 
which  shall  he  first  held  within  or  for  the  county  next  after  the  expira- 
tion of  fourteen  days  from  the  time  of  claiming  the  same.''  If  through 
forgetfulness  or  mistake  the  appeal  is  not  entered  at  the  required 
term,  the  supreme  court  has  no  power  to  allow  the  appeal  to  be  en- 
tered at  any  other  term.  Palmer  v.  Dayton,  4  Cush.  270.  But  see 
Hill  V.  Hersey,  1  Gray  584.  Consent  of  parties  will  not  give  the 
appellate  court  jurisdiction  of  an  appeal  entered  later  than  the  time 
fixed  by  law.     Eddy's  Case,  6  Cush.  28. 

If  notice  of  appeal  has  been  duly  given  to  the  register,  but  has  not 
been  recorded  by  him  within  the  required  time,  the  records  may  be 
amended  by  order  of  the  judge  of  probate.  Batty  v.  Fitch,  11  Gray 
184. 
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The  record  of  proceedings  in  insolvency  is  conclusive  evidence  of 
the  date  of  the  decision  appealed  from.  Leigh  v.  Arnold,  5  Cush. 
615.  —  Lund  v.  George,  1  Allen  403.  As  to  what  is  a  sufficient 
record  of  the  disallowance  of  an  appellant's  claim,  see  Curley  v. 
Squire,  141  Mass.  509. 

Sect.  38.  An  appellant  is  entitled  to  costs,  even  if  he  recovers  less 
than  he  was  allowed  by  the  judge.     Stevens  v.  Hale,  7  Met.  85. 

ASSIGNMENT   AND   ASSIGNEE. 

Sect.  42.  See  Chapin  v.  Avery,  4  Gray  286.  —  Chilson  v.  Adams, 
6  Gray  364. 

Sect.  44.  "  Except  such  as  is  hy  law  exempt  from  attachment.'^ 
See  Eager  v.  Taylor,  9  Allen  156.  —  Beals  v.  Clark,  13  Gray  18. 

Sect.  45.  "  The  assignee  shall  forthivith  cause  the  assignment  to 
he  recorded^  If  the  assignment  is  not  recorded,  the  title  to  real 
estate  passes  to  the  assignee  as  against  a  levy  of  execution  made  after 
the  assignment  but  before  the  recording.  Hall  v.  Whiston,  5  Allen 
126. —  Merrick  v.  Bragg,  102  Mass.  437.  This  provision  is  merely 
directory,  and  not  a  condition,  precedent  to  the  validity  or  operation 
of  the  assignment.     Howes  v.  Burt,  130  Mass.  368. 

Sect.  46.  "  The  intent  of  the  law  is  so  clear  that  all  the  property 
of  the  debtor  shall  be  appropriated  for  the  use  of  the  creditors,  that 
any  one  who  affirms  that  a  particular  thing  does  not  pass  by  force  of 
the  statute,  must  bring  himself  within  its  exceptions  or  show  con- 
clusively aliunde,  that  it  was  the  design  of  the  makers  of  the  law 
that  the  thing  specified  should  not  pass  to  the  assignee."  Gray  v, 
Bennett,  3  Met.  522. 

The  assignee  takes  title  to  letters  patent  of  the  United  States 
which  were  owned  by  the  insolvent,  and  may  maintain  a  bill  in  equity 
against  the  insolvent  to  compel  him  to  assign  them.  Barton  v. 
White,  144  Mass.  281. 

The  assignee  takes  title  to  the  rights  of  the  debtor  in  a  life  insur- 
ance policy,  payable  to  him  in  case  he  survives  a  certain  day,  which 
day  is  after  the  first  publication  of  notice.  Basset  v.  Parsons,  140 
Mass.  169. 

The  assignee  takes  the  right  to  use  trademarks,  which  are  not 
personal  in  character,  but  which  designate  merely  the  place  or 
establishment  at  which  the  goods  are  manufactured.  Warren  v. 
Warren  Thread  Co.,  134  Mass.  247. 

The  assignment  carries  the  right  to  maintain  a  writ  of  entry  to 
enforce  a  forfeiture  of  real  estate  for  breach  of  a  condition  subse- 
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quent,  when  the  breach  happened  before  the  insolvency.  Stearns  v. 
Harris,  8  Allen  597. 

The  riglit  to  the  sum  awarded  to  the  insolvent  by  the  court  of 
commissioners  of  Alabama  Claims  passes  to  the  assignee.  Jones  v. 
Dexter,  125  Mass.  469.  —  Gorely  v.  Butler,  147  Mass.  8,  10. 

The  real  estate  of  an  insolvent  firm,  which  was  bought  for  part- 
nership purposes  with  partnership  money,  passes  to  the  assignee,  free 
from  any  rights  of  dower  of  the  wives  of  the  several  partners.  How- 
ard V.  Priest,  5  Met.  582.  —  Burnside  v.  Merrick,  4  Met.  537.  — 
Dyer  v.  Clark,  5  Met.  562. 

The  assignee  succeeds  to  the  right  of  a  husband  to  reduce  to  pos- 
session the  choses  in  action  of  his  wife.  Smith  v.  Chandler,  3  Gray 
392.  — Davis  v.  Newton,  6  Met.  537.  Also  to  a  husband's  equitable 
tenancy  by  the  curtesy.  Gardner  v.  Hooper,  3  Gray  398.  Also  to  a 
contingent  remainder  in  land.     Pierce  v.  Lee,  9  Gray  42. 

In  the  absence  of  any  special  provision,  the  assignment  of  a  lessee's 
estate  in  insolvency  passes  to  the  assignee  the  lessee's  interest 
under  the  lease,  discharged  of  any  covenant  not  to  assign.  Bemis 
V.  Wilder,  100  Mass.  446. 

An  assignment  in  insolvency  operates  to  terminate  the  estate  of 
a  tenant-at-will.     Cooper  v.  Adams,  6  Cush.  87. 

The  assignment  does  not  vest  in  the  assignee  property  of  a  third 
person,  which  has  been  put  in  the  hands  of  the  debtor  for  the  fraudu- 
lent purpose  of  giving  him  a  false  credit.  Audenried  v.  Betterley, 
5  Allen  382.  —s.  c.  8  Allen  302. 

The  assignment  does  not  carry  a  claim  for  damages  for  injuries  to 
the  person,  unless  a  judgment  has  been  obtained  before  the  publica- 
tion of  notice.  Stone  v.  Boston  &  Maine  R.  R.,  7  Gray  539.  —  Rice 
V.  Stone,  1  Allen  566. 

The  assignee  of  an  insolvent  debtor  takes  no  better  title  than  the 
debtor  to  land  held  by  the  latter  under  a  conveyance  fraudulent 
against  the  creditors  of  the  grantor.     Pratt  v.  Wheeler,  6  Gray  520. 

As  to  the  effect  of  an  assignment  on  property  which  is  located  out 
of  the  state,  see  Pomroy  v.  Lyman,  10  Allen  468. 

As  to  the  assignee's  rights  in  encumbered  property,  see  Tuite  v. 
Stevens,  98  Mass.  305.  —  Briggs  v.  Parkman,  2  Met.  258. 

The  assignee  takes  a  title  subject  to  all  equities,  unless  it  is  spe- 
cially provided  otherwise  by  statute.  Holmes  v.  Winchester,  133 
Mass.  140,  142.  —  s.  c.  135  Mass.  299.  —  Sibley  v.  Quinsigamond 
Bank,  133  Mass.  515,  517.  —  Low  u.  Welch,  139  Mass.  33.  —  Smythe 
V.  Sprague,  149  Mass.  310.  —  Audenried  v.  Betterley,  5  Allen  382. — 
s.  c.  8  Allen  302.  —  Eastman  v.  Foster,  8  Met.  19. 
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"  Which  he  could  have  lawfully  sold,  assigned,  or  conveyed.''-  The 
assignee  is  in  some  respects  clothed  with  higher  rights  than  the 
debtor ;  as  in  the  case  of  an  unrecorded  mortgage.  Bingham  v. 
Jordan,  1  Allen  373.  —  Briggs  v.  Parkman,  2  Met.  258.  —  Blanch- 
ard  V.  Cooke,  144  Mass.  207,  218.  —  Dole  v.  Bodman,  3  Met.  139. 

The  property  of  the  insolvent  vests  in  the  assignee  at  the  time 
when  notice  of  the  issuing  of  the  warrant  to  the  messenger  is  first 
published  in  a  newspaper.  Clarke  v.  Minot,  4  Met.  346.  —  Briggs  v. 
Parkman,  2  Met.  258.  —  Davis  v.  Newton,  6  Met.  537.  —  Butler  v. 
Mullen,  100  Mass.  453.— Cushing  v.  Arnold,  9  Met.  23. 

"  All  Ms  rights  of  action^  The  vesting  of  rights  of  action  in 
the  assignee  has  been  considered  by  the  court  in  various  cases  as 
follows  :  — 

The  right  to  enforce  a  mechanic's  lien.  Morton  v.  Austin,  12 
Cush.  389. 

The  right  to  maintain  a  writ  of  error  to  reverse  an  erroneous 
judgment  against  the  debtor.     Johnson  v.  Thaxter,  7  Gray  242. 

The  right  to  maintain  an  action  against  a  railroad  corporation  for 
personal  injuries.     Stone  v.  Boston  &  Maine  R.  R.,  7  Gray  539. 

The  right  of  the  assignee  of  a  deceased  obligee  in  a  bond  to  bring 
suit  jointly  with  a  joint  obligee.     Brown  v.  Brigham,  5  Allen  582. 

The  right  to  maintain  an  action  of  tort  in  the  nature  of  waste. 
Bullock  V.  Hayward,  10  Allen  460. 

The  right  to  maintain  a  bill  in  equity  to  relieve  real  estate  of  the 
insolvent  from  the  incumbrance  of  a  mortgage,  which  had  been 
executed  by  the  insolvent  while  a  minor,  and  had  not  been  rati- 
fied by  him  after  he  came  of  age.  Mansfield  v.  Gordon,  144  Mass. 
168. 

The  right  to  maintain  an  action  on  a  negotiable  promissory  note. 
Pitts  V.  Holmes,  10  Cush.  92. 

The  right  to  maintain  an  action  of  forcible  entry  and  detainer. 
Blish  V.  Harlow,  15  Gray  316,  318. 

The  right  to  maintain  an  action  for  the  recovery  of  threefold  the 
amount  of  interest  paid  by  the  insolvent  on  a  usurious  contract. 
Gray  v.  Bennet,  3  Met.  522.  —  Tamplin  v.  Wentworth,  99  Mass.  63. 

As  to  how  far  the  title  in  the  assignee  may  be  set  up  by  a  third 
person  in  defence  of  an  action  against  him  by  the  insolvent,-  see  Gay 
V.  Kingsley,  11  Allen  345. 

"  May  redeem  all  mortgagesr  See  Howe  v.  Bartlett,  8  Allen  20.  — 
International  Trust  Co.  v.  Boardman,  149  Mass.  158, 162. 

"  To  dissolve  any  attachment  It  is  the  assignment,  and  not  the 
warrant  to  the  messenger,  which  operates  to  dissolve  an  attachment. 
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Edwards  v.  Sumner,  4  Cush.  393.  —  Cutter  v.  Gay,  8  Allen  134.  — 
Hill  V.  Keyes,  10  Allen  258. 

If  the  real  estate  of  the  debtor  is  seized  on  execution  before  the 
first  publication,  the  judgment  creditor  will  hold  against  the  assignee, 
although  the  levy  of  the  execution  is  not  completed  until  after  the 
publication.     Gushing  v.  Arnold,  9  Met.  23, 

Insolvency  proceedings  against  one  partner,  after  a  dissolution  of 
the  partnership,  do  not  dissolve  an  attachment  of  the  property  of  the 
partnership.     Fern  v.  Gushing,  4  Gush.  357. 

Upon  demand  made  by  the  assignee  of  an  insolvent,  it  is  the  duty 
of  an  officer  to  deliver  up  property  of  the  insolvent  held  by  him 
under  attachment.  Penniman  v.  Freeman,  3  Gray  245.  Not  so,  if 
the  property  is  mortgaged.  Howe  v.  Bartlett,  8  Allen  20.  —  Briggs 
V.  Parkman,  2  Met.  258. 

An  assignee  may  sell  and  convey  his  interest  in  real  estate, 
which  has  been  conveyed  by  the  debtor  to  defraud  his  creditors, 
without  first  bringing  an  action  therefor  against  the  grantee.  Gibbs 
V.  Thayer,  6  Gush.  30.  —  Freeland  v.  Freeland,  102  Mass.  475. 

Sect.  47.  As  to  the  form  of  the  order  that  the  lien  created  by 
an  attachment  shall  continue,  and  as  to  the  necessity  for  giving 
notice  to  parties  interested,  see  Denny  v.  Lincoln,  13  Met.  200.  — 
Mclntire  v.  Maynard,  4  Gray  429. 

The  attachment  is  dissolved  by  the  death  of  the  debtor  according 
to  Pub.  Sts.  c.  161,  s.  56,  although  under  this  section  it  has  been 
ordered  to  continue.     Day  v.  Lamb,  6  Gray  523. 

"  Before  the  day  of  the  third  meeting.''^  This  means  the  day  ap- 
pointed by  law  for  the  third  meeting.  The  application  cannot  be 
made  at  an  adjournment  of  a  third  meeting.  Nelson  v.  Winchester, 
133  Mass.  435. 

The  personal  jurisdiction  exercised  by  a  court  of  equity,  however 
it  may  affect  property,  is  not  an  attachment  of  property  and  does 
not  constitute  a  lien  upon  property  within  the  meaning  of  this  sec- 
tion, nor  can  courts  of  insolvency  order  injunctions  in  equity  to  con- 
tinue. Squire  v.  Lincoln,  137  Mass.  399,403.  —  Powers  v.  Raymond, 
137  Mass.  483. 

An  order  from  a  court  of  insolvency  that  the  lien  created  by  an 
attachment  in  an  action  shall  continue,  is  not  conclusive  upon  the 
duty  of  the  court,  in  which  the  action  is  pending,  to  admit  the  assignee 
to  prosecute.     Squire  v.  Lincoln,  137  Mass.  399,  405. 

See  also,  on  this  section,  Grant  v.  Lyman,  4  Met.  470.  —  Bacon  v. 
Lincoln,  2  Cush.  124.  — Gardner  v.  Way,  5  Allen  452. —Sibley  v. 
Quinsigamond  Bank,  133  Mass.  515. 
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Sect.  50.  The  assignee  is  bound  to  account  for  the  whole  of  any 
debt  which  he  owed  to  the  insolvent,  and  not  merely  for  the  amount 
for  which  he  may  have  sold  the  claim  against  himself  at  auction. 
Benchley  v.  Chapin,  10  Cush.  173. 

This  section  is  directory  merely,  and  is  not  to  be  construed  as 
rendering  the  title  of  a  bona  fide  purchaser  void  by  reason  of  any 
failure  of  the  assignee  to  comply  with  its  provisions,  Tuite  v. 
Stevens,  98  Mass.  305.  —  Crowley  v.  Hyde,  116  Mass.  589. 

Sect.  51.  The  assignee  of  an  insolvent  partner  cannot,  either 
alone  or  jointly  with  the  other  partners,  bring  an  action  to  recover 
a  debt  due  to  the  firm.     Wonson  v.  Pew,  148  Mass.  299. 

The  assignee  may  be  admitted,  after  the  death  of  the  debtor,  to 
prosecute  an  action  which  the  debtor  had  begun.    Bacon  v.  Williams, 

11  Gray  222. 

"  The  assignment  made  hy  the  judge  shall  he  conclusive  evidence  of 
his  authority  to  sue^  In  a  suit  brought  by  an  assignee  the  adverse 
party  cannot  contest  the  regularity  and  validity  of  the  proceedings 
in  insolvency.  Howes  v.  Burt,  130  Mass,  368.  —  Wheelock  v.  Hast- 
ings, 4  Met,  504.  —  Hanson  v.  Paige,  3  Gray  239.  —  Doane  v.  Russell, 
3  Gray  382, 

For  other  decisions  on  this  section,  see  notes  on  section  46,  supra. 

Sect,  57.  The  supreme  court  will  not  interfere  on  a  bill  in  equity 
to  revise  a  compromise  made  under  this  section.  Richards  v.  Mer- 
riam,  11  Cush.  582. 

Sect.  60.  As  to  who  is  a  creditor  with  a  right  to  vote  within  the 
meaning  of  this  section,  see  Betton  v.  Allen,  9  Cush.  382. 

Sect,  61.  The  court  will  not  remove  an  assignee  without  proof 
of  fraud  or  of  injury  to  the  insolvent's  estate.     Rogers  v.  Jackman, 

12  Gray  144. 

Sect.  64.  There  is  no  appeal  to  the  superior  court  from  the 
decision  of  a  judge  of  a  court  of  insolvency  ordering  the  election  of 
a  new  assignee.     Bassett  v.  Hutchinson,  9  Allen  199. 

EXAMINATION,    ETC.,    OF    DEBTOR. 

Sect.  70.  The  debtor  cannot  be  called  upon  to  testify,  without  his 
consent,  on  the  preliminary  question  whether  he  shall  be  adjudged 
an  insolvent.     Ex  parte  Jordan,  9  Met.  292, 

As  to  the  constitutionality  of  this  section,  see  Sawin  v.  Martin,  11 
Allen  439. 

"  Or  other  estate  of  the  debtor^  This  extends  to  fraudulent  con- 
veyances of  real  estate.     Harlow  v.  Tufts,  4  Cush,  448. 

If  the  wife  of  the  insolvent  is  duly  charged  with  concealing  the 
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estate  of  her  husband,  she  may  be  examined  under  oath.  Clmrch  v. 
Choate,  9  Allen  573. 

"  If  the  person  summoned  fails  to  appear. ^^  See  Kimball  v.  Morris, 
2  Met.  573. 

"Or  bi/  any  creditor.''''  As  to  the  law  prior  to  the  insertion  of 
these  words,  see  Chamberlain  v.  Hall,  3  Gray  250. 

SECOND   AND   THIRD    MEETINGS. — OATH    AND   DISCHARGE. 

Sect.  76.  If  the  second  meeting  is  not  held  within  three  months, 
the  insolvent  is  not  entitled  to  a  discharge.  West  v.  Shepardson,  11 
Cush.  164. 

Sect.  78.  For  the  reason  for  this  section,  see  Williams  v.  Robin- 
son, 4  Cush.  529.  — Crocker  v.  Bates,  7  Cush.  341. 

Sect.  80.  A  discharge  is  not  invalid  because  granted  within  six 
months  after  the  date  of  the  assignment.  Journeay  v,  Gardner,  11 
Cush.  355.  —  Williams  v.  Coggeshall,  11  Cush.  442. 

"  The  judge  shall  grant  him  a  certificate.^^  It  is  the  duty  of  the 
judge  to  grant  the  certificate  even  if  it  is  not  specially  applied  for. 
Rice,  Appellant,  7  Allen  112. 

The  certificate  need  not  contain  a  statement  of  exemption  of 
fiduciary  debts,  if  no  such  debts  existed.  Williams  v.  Coggeshall, 
11  Cush.  442. 

Form  of  Certijicaie  of  Discharge. 

"  Being  the  day  of  the  first  publication  of  the  notice  of  the  warrant^'' 
This  is  not  a  proper  expression  of  the  law.  Spurr  v.  Dean,  139 
Mass.  84,  86. 

Sect.  81.  '•'■  Discharged  from  all  debts  proved  against  his  estate.^* 
As  to  the  meaning  of  "  proved,"  see  Murray  v.  Roberts,  150  Mass. 
353. 

"  All  debts  provable  under  this  chapter.^''  See  Mann  v.  Houghton, 
7  Cush.  592. 

'•'■  Any  contract  made  by  him  subsequent  to  Jidy  2>\st,  1838."  See 
Wyraan  v.  Fabens,  111  Mass.  77. 

The  effect  of  a  discharge  is  to  be  determined  by  the  law  in  force 
at  the  time  it  was  granted,  and  not  by  the  law  in  force  at  the  time 
when  the  proceedings  were  begun.     Batten  v.  Sisson,  133  Mass.  557. 

The  debtor  is  discharged  from  a  debt  payable  in  work.  Barker  v. 
Mann,  4  Met.  302. 

"  To  be  performed  within  the  same.".  See  McKim  v.  Willis,  1  Al- 
len 512.  — Producer's  Bank  v.  Farnum,  5  Allen  10. 

A  discharge  is  no  bar  to  an  action  by  a  citizen  of  another  state  on 
a  contract  made  and  to  be  performed  in  this  state.     Kelly  v.  Drury, 
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9  Allen  27.  —  Baldwin  v.  Hale,  1  Wallace  223.  —  Guernsey  v.  Wood, 
130  Mass.  503.  —  Murphy  v.  Manning,  134  Mass.  488.  But  in  the 
earlier  cases  the  court  had  decided  differently.  See  Tebbetts  v. 
Pickering,  5  Gush.  83.  —  Savoye  v.  Marsh,  10  Met.  594. —  May  i;. 
Breed,  7  Gush.  15.  —  Fiske  v.  Foster,  10  Met.  597.  —  Ilsley  v.  Mer- 
riam,  7  Cush.  242.  —  Woodbridge  v.  Allen,  12  Met.  470.  —  Marsh  v. 
Putnam,  3  Gray  551.  —  Scribner  v.  Fisher,  2  Gray  43.  If,  however, 
both  the  creditor  and  the  debtor  are,  at  the  time  of  the  making  of 
the  contract,  citizens  of  this  state,  the  discharge  will  be  a  bar  to  an 
action  by  the  creditor,  although  he  had  moved  out  of  the  state  before 
the  debtor  became  insolvent.  Brigham  v.  Henderson,  1  Cush.  430.  — 
Beal  V.  Burchstead,  10  Cush.  523.  —  Stoddard  v.  Harrington,  100 
Mass.  87.  —  Brown  v.  Bridge,  106  Mass.  563,  566. 

A  claim  which  has  been  proved,  and  then  allowed  to  be  withdrawn 
as  proved  by  mistake,  is  no  more  barred  by  the  discharge  than  if 
it  had  never  been  proved.     Safford  v.  Slade,  11  Cush.  29. 

If  a  creditor,  who  is  a  citizen  of  another  state,  voluntarily  makes 
himself  a  party  to  proceedings  under  the  insolvent  law  of  this  state, 
and  his  debtor  obtains  a  discharge,  the  claim  of  such  creditor  is 
barred  by  the  discharge.  Journeay  v.  Gardner,  11  Cush.  355.  — 
Murray  v.  Roberts,  150  Mass.  353. 

"  Founded  on  any  contract  made  hy  him."  See  Lothrop  v.  Tilden, 
8  Cush.  375. 

"  All  demands  for  or  on  account  of  any  goods  or  chattels  wrongfully 
obtained^     See  Bickford  v.  Barnard,  8  Allen  314. 

A  promise  to  pay  a  debt,  made  by  the  debtor  after  the  commence- 
ment of  proceedings  in  insolvency,  whether  made  before  or  after  he 
obtained  his  certificate  of  discharge,  is  not  affected  by  the  discharge. 
Cook  V.  Shearman,  103  Mass.  21. 

The  discharge  is  not  a  bar  to  a  claim  under  an  implied  warranty 
of  title,  when  the  failure  of  title  is  not  discovered  until  after  the 
granting  of  the  discharge.     Bennett  v.  Bartlett,  6  Cush.  225. 

A  claim  for  damage  to  real  estate  is  not  barred  by  the  discharge. 
Hapgood  V.  Blood,  11  Gray  400. 

If  a  debtor,  after  having  had  his  discharge  refused,  has  new  pro- 
ceedings begun  against  him  under  which  he  obtains  a  discharge, 
such  discharge  will  not  release  him  from  debts  provable  under  the 
former  proceedings.     Gilbert  v.  Hebard,  8  Met.  129. 

"  The  certificate  shall  he  conclusive  evidence.""  For  the  reason  for 
the  insertion  of  this  clause,  see  Gardner  v.  Nute,  2  Cush.  333. 

Sect.  83.  An  officer,  who  commits  a  defendant  on  an  execution 
issued  in  the  regular  form,  is  not  liable  in  an  action  of  trespass  for 
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assault  and  battery,  although  the  defendant,  before  he  was  arrested, 
showed  the  officer  a  discharge  in  insolvency  which  exempted  him 
from  such  arrest.  Wilmarth  v.  Burt,  7  Met.  257.  —  Aldrich  v.  Al- 
drich,  8  Met.  102. 

"  /Shall  not  be  subject  to  attachment  by  trustee  process  or  otherwise.^' 
Execution  may,  however,  issue  against  the  estate  of  the  debtor. 
Choteau  v.  Richardson,  12  Allen  365.  But  a  non-resident  creditor 
cannot,  before  he  has  obtained  a  judgment  at  law  upon  his  debt,  ob- 
tain, by  bill  in  equity  or  other  legal  process,  a  lien  on  property  of 
the  debtor  acquired  after  his  discharge.  Maxwell  v.  Cochrane,  136 
Mass.  73.  —  Maxwell  v.  Clarke,  139  Mass.  112. 

The  debtor  is  exempt  from  arrest  under  this  section  if  his  debt  is 
provable,  even  though  it  is  one  from  which,  by  reason  of  section  84, 
he  cannot  obtain  a  discharge.     Everett  v.  Henderson,  150  Mass.  411. 

Sect.  84.  "  A  claim  for  necessaries  furnished  to  the  debtor  or  his 
family  shall  not  be  discharged.""  But  a  claim  upon  a  negotiable 
promissory  note,  the  consideration  of  which  was  an  account  for 
necessaries,  will  be  discharged.     Rindge  v.  Breck,  10  Cash.  43. 

So  also  a  judgment  on  a  debt  which  was  incurred  for  necessaries. 
Bangs  V.  Watson,  9  Gray  211.  —  Wolcott  v.  Hodge,  15  Gray  517.  — 
Light  V.  Merriam,  132  Mass.  283.  —  Halpine  v.  May,  100  Mass.  498. 

And  a  claim  for  articles  delivered  to  a  firm  will  not  be  considered 
a  claim  for  necessaries  within  the  meaning  of  this  section  on  the 
ground  that  the  articles  were  necessaries  used  by  the  families  of  the 
members  of  the  firm.  Drake  v.  Bailey,  5  Allen  210.  — Plympton  v. 
Roberts,  12  Allen  366. 

Medical  services  rendered  by  a  physician  are  necessaries  within 
the  meaning  of  this  section.     Darling  v.  Andrews,  9  Allen  106. 

As  to  what  are  such  necessaries,  see  also  Prentice  v.  Richards,  8 
Gray  226.  —  Bell  v.  Tuttle,  1  Allen  219.  —  Smith  v.  Randall,  1  Al- 
len 456. 

Boarders  are  not  "  family  "  within  the  meaning  of  this  section. 
Lincoln  v.  Dunbar,  7  Allen  264. 

Sect.  85.  See  Sigourney  v.  Williams,  1  Gray  623.  —  New  Eng- 
land Steam  &  Gas  Pipe  Co.  v.  Parker,  10  Gray  833. 

Sect.  86.  After  a  written  assent  to  the  discharge  of  a  debtor  has 
been  filed  by  a  creditor,  it  cannot  be  withdrawn  without  notice  to  the 
debtor  and  the  consent  of  the  court.    Merriam  v.  Richards,  3  Gray  252. 

If  a  debtor  obtains  the  assent  of  the  requisite  proportion  of  his 
creditors,  his  right  to  a  discharge  cannot  be  affected  by  the  subse- 
quent expunging  of  the  proof  of  a  claim.  Gifford  v.  Barker,  9  Gray 
364. 
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"  Assent  in  writing.^'  An  assent  written  on  the  back  of  a  claim 
before  it  was  presented  for  allowance  has  been  held  to  be  sufficient. 
Producers'  Bank  v.  Farnum,  5  Allen  10. 

If  a  discharge  is  granted  contrary  to  the  provisions  of  this  section, 
it  is  void,  although  no  appeal  is  taken  according  to  section  91.  Kel- 
man  v.  Sheen,  11  Allen  566. 

Sect.  87.  "  JTis  creditors  who  have  proved  their  claims."  Only 
those  creditors  are  intended,  whose  claims  have  been  proved  within 
six-  months  after  the  date  of  the  assignment.  Gates  v.  Campbell, 
8  Cush.  104. 

Sect.  91.  See  Batty  v.  Fitch,  11  Gray  184.  —  Rice,  Appellant, 
7  Allen  112. 

MATTERS   AVOIDING    DISCHARGE. 

Sect.  93.  "  Paid  or  secured,  either  directly  or  indirectly,  in  ivhole 
or  in  part,  any  horroived  money  or  pre-existing  debt."  See  Sullivan 
V.  Hunt,  5  Allen  124.  —  Phillips,  Appellant,  132  Mass.  233. 

As  to  what  is  a  "  pre-existing  debt "  within  the  meaning  of  this 
section,  see  Fletcher,  Appellant,  136  Mass.  340. 

"  Or  if,  being  a  merchant  or  tradesman,  he  has  not  kept  proper  books 
of  account."     See  Wilkins  v.  Jenkins,  136  Mass.  38. 

"  Procured  the  assent  of  any  creditor  thereto  by  a  pecuniary  con- 
sideration." As  to  what  is  a  "  pecuniary  consideration  "  within  the 
meaning  of  this  section,  see  Phelps  v.  Thomas,  6  Gray  327. 

It  is  not  necessary,  in  order  that  a  discharge  should  be  invalid 
under  this  section,  that  a  creditor  receiving  a  preference  should 
have  known  or  had  reasonable  cause  to  believe  that  the  debtor  was 
insolvent  at  the  time  when  the  preference  was  made.  Thompson  v. 
Stone,  8  Cush.  103. — Lothrop  v.  Highland  Foundry  Co.,  128  Mass. 
120,  124. 

It  is  not  necessary  to  show  intent  on  the  part  of  the  debtor  to  de- 
fraud in  order  to  avoid  his  discharge.  Fernald  v.  Gay,  12  Cush.  596. 
—  Vennard  v.  McConnell,  11  Allen  555,  562.  —  Barnard  v.  Crosby, 
6  Allen  327. 

The  burden  of  proof  is  on  the  creditor  to  show  that  the  debtor  had 
no  reasonable  cause  to  believe  himself  to  be  solvent  at  the  time 
when  he  made  a  preference.     Williams  v.  Coggeshall,  8  Cush.  377. 

A  creditor  who  has  proved  his  claim,  and  who  has  received  a  divi- 
dend, is  not  thereby  estopped  from  contesting  the  debtor's  discharge 
by  showing  that  it  is  void  according  to  this  section.  Morse  v.  Reed, 
13  Met.  62. 

As  to  certain  errors  and  informalities  which  will  not  avoid  a  dis- 
charge, see  Whiton  v.  Nichols,  3  Allen  583. 
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Sect.  94.  "  In  co7itemplation  of  becoming  insolvent^  See  Goodhue 
V.  Hitchcock,  8  Met.  62.  —  Jones  v.  Rowland,  8  Met.  377. 

"  A  discharge,  if  received  by  him,  shall  be  void  and  of  no  effect.^^ 
See  Hobbs  v.  Stone,  5  Allen  109,  111. 

PREFERENCES. 

Sect.  96.  "  Being  insolvent"  These  words  were  probably  inserted 
by  reason  of  the  decision  in  Gorham  v.  Stearns,  1  Met.  366. 

A  person  is  to  be  considered  as  "  being  insolvent,"  when  he  can- 
not pay  his  debts  in  the  ordinary  course  of  business.  Lee  v.  Kilburn, 
3  Gray  595. 

So  also  a  person  who,  though  he  may  be  able  to  pay  all  his  debts, 
is  liable  to  be  proceeded  against  under  the  insolvent  laws,  as,  for 
instance,  for  concealing  his  property.  Bartholomew  v.  McKinstry, 
6  Allen  567. 

"  In  contemplation  of  insolvency T  If  a  conveyance  is  made  with  a 
double  purpose,  a  part  of  which  is  in  contemplation  of  insolvency, 
such  conveyance  is  wholly  void.  Crowninshield  v.  Kittridge,  7  Met. 
520. 

"  With  a  vieiv  to  give  a  preference^''  Such  an  intent  may  be  pre- 
sumed, although  the  payment  or  transfer  is  made  to  a  creditor  who 
has  attached  all  the  debtor's  property  so  that  he  cannot  continue  his 
business,  and  although  the  object  of  the  debtor  is  in  fact  not  to  favor 
that  creditor,  except  so  far  as  such  intent  is  to  be  inferred  from  the 
fact  that  the  acts  done  will  have  that  effect.  Denny  v.  Dana,  2  Gush. 
160.  — Beals  v.  Clark,  13  Gray  18. 

The  intent  of  the  attorney  of  an  insolvent  to  give  a  preference  is 
to  be  imputed  to  the  insolvent.     Sartwell  v.  North,  144  Mass.  188. 

If  a  party,  who  holds  a  note  of  an  insolvent  debtor  endorsed  by 
persons  of  undoubted  solvency,  is  paid  by  the  debtor  at  the  maturity 
of  the  note,  but  at  a  time  when  the  debtor  is  in  contemplation  of  in- 
solvency, such  amount  cannot  be  recovered  by  the  assignee  on  the 
ground  that  it  is  a  preference.     Stevens  v.  Blanchard,  3  Gush.  169. 

'-'•  Makes  any  payment. ^^  While  St.  1841,  c.  142,  s.  3,  was  in  force, 
the  preference  of  a  creditor  by  the  payment  of  money  was  not  void. 
Wall  V.  Lakin,  13  Met.  167.  — Gushman  v.  Libbey,  15  Gray  358. 

"  Having  reasonable  cause,"  S^c.  This  section  does  not  interfere 
with  the  action  of  a  purchaser  in  perfecting  at  a  subsequent  time  the 
title  to  property  acquired  by  a  contract  of  sale,  to  which,  when  made, 
there  was  no  legal  objection.  Mitchell  v.  Black,  6  Gray  100,  104.  — 
Nickerson  v.  Baker,  5  Allen  142.  —  Holmes  v.  Winchester,  135  Mass. 
299,  304. 
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As  to  what  is  evidence  of  such  reasonable  cause,  see  Butler  v. 
Break,  7  Met.  164.  —  Boaidmau  v.  Kibbee,  10  Gush.  545.  —  Lee  v. 
Kilburn,  3  Gray  595.  —  Bartlett  v.  Decreet,  4  Gray  111. — Paine 
V.  Waite,  11  Gray  190.  —  Simpson  v.  Carleton,  1  Allen  109, 117.— 
Carpenter  v.  Leonard,  3  Allen  32.  —  Bartholomew  v.  McKinstry,  6 
Allen  567.  —  Kingman  v.  Tirrell,  11  Allen  97.  —  Everett  v.  Stowell, 
14  Allen  32.  —  Purinton  w.  Chamberlin,  131  Mass.  589.  —  Cozzens 
V.  Holt,  136  Mass.  237.  See  also  note  to  the  above  words  in  sec. 
tion  98. 

A  consignment  by  an  insolvent  debtor  of  goods  to  be  sold  for  his 
account  is  an  unlawful  preference,  if  he  authorizes  the  consignee  to 
pay  his  own  debt  out  of  the  proceeds,  the  consignee  having  reason- 
able cause  to  believe  the  consignor  to  be  insolvent.  Burpee  v.  Spar- 
hawk,  97  Mass.  342. 

If  the  purchaser  of  goods  sold  by  an  insolvent  debtor  with  a  view 
to  give  an  unlawful  preference,  has  reasonable  cause  to  believe  that 
such  is  the  intention  of  the  seller,  the  sale  is  void,  although  the 
benefit  of  the  preference  does  not  enure  to  the  benefit  of  the  pur- 
chaser.    Crafts  V.  Belden,  99  Mass.  535. 

"  Aiid  that  such  payment,  ^c,  is  made  in  fraud  of  the  laws  relating 
to  insolvency.''''     See  Abbott  v.  Shepard,  142  Mass.  17. 

"  The  same  shall  he  void.''''  "  Void  "  here  has  the  signification  of 
voidable,  and  this  provision  can  only  be  taken  advantage  of  through 
proceedings  in  insolvency.  Penniman  v.  Cole,  8  Met.  496,  500.  — 
Burt  V.  Perkins,  9  Gray  317.  —  Snow  v.  Lang,  2  Allen  18.  —  Gardner 
V.  Lane,  9  Allen  492. 

"  The  assignees  may  recover^  They  may  recover  by  bill  in  equity, 
if  necessary.  Thayer  v.  Smith,  9  Met.  469.  —  Woodman  v.  Salton- 
stall,  7  Gush.  181.  —  Bartholomew  v.  McKinstry,  2  Allen  448. 

Trover  will  lie  for  this  purpose.     Tapley  v.  Forbes,  2  Allen  20. 

"  Or  the  value  of  itP  The  measure  of  damages  is  the  value  of  the 
goods  at  the  time  of  the  unlawful  preference.  Burpee  v.  Sparhawk, 
97  Mass.  342. 

If  an  insolvent  debtor  makes  a  conveyance  of  his  property  by 
way  of  fraudulent  preference,  and  the  assignee  does  not  elect  to 
avoid  such  conveyance  before  transferring  to  a  third  person  his  claim 
upon  the  property,  such  person  cannot  maintain  an  action  in  his 
own  name  to  recover  its  value.     Morgan  v.  Abbott,  148  Mass.  507. 

A  conveyance  by  one  partner  of  his  separate  property  with  intent 
to  give  a  preference  to  a  private  creditor,  is  void  under  this  section, 
although  the  private  estate  of  such  partner  is  sufficient  to  pay  his 
separate  debts.     Judd  v.  Gibbs,  3  Gray  539. 
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A  mortgage  which,  as  to  a  part  of  the  amount  secured,  is  contrary 
to  this  section,  is  wholly  void.     Denny  v.  Dana,  2  Cush.  160. 

A  guardian,  who  had  misappropriated  money  belonging  to  his 
ward,  within  six  months  before  his  insolvency  and  with  a  view  of 
giving  a  preference  to  the  ward  deposited  his  own  money  in  his 
own  name  as  guardian,  and  it  was  held  that  the  assignee  of  the 
guardian  could  recover  the  amount  so  deposited,  although  the  ward 
was  ignorant  of  the  insolvency  and  of  the  misappropriation.  Bush 
V.  Moore,  133  Mass.  198.  See  also  Sartwell  v.  North,  144  Mass. 
188. 

When  a  father,  to  whom  a  deed  was  delivered  for  his  minor  child, 
to  which  delivery  the  child  afterwards  assented,  had  reasonable 
cause  to  believe  the  grantor  insolvent,  the  child  having  no  such 
cause,  it  was  held  that  the  deed  was  not  void.  Cowell  v.  Daggett, 
97  Mass.  434. 

For  decisions  on  the  admissibility  of  evidence  on  the  question  of 
insolvency,  see  Lee  v  Kilburn,  3  Gray  595.  —  Clark  v.  Gordon,  13 
Met.  434.  —  Bartlett  v.  Decreet,  4  Gray  111.  —  Simpson  v.  Carleton, 

1  Allen  109.  —  Metcalf  v.  Munson,  10  Allen  491. 

See  also  on  this  section,  King  v.  Nichols,  138  Mass.  18.  —  Penni- 
man  v.  Cole,  8  Met.  496.  —  Ex  parte  Jordan,  9  Met.  292.  —Mitchell 
V.  Black,  6  Gray  100. 

See  also  notes  to  section  98, 

Sect.  98.  "  Being  insolvent  or  in  contemplation  of  insolvency/" 
As  to  what  is  proper  evidence  of  insolvency,  see  Metcalf  v.  Munson, 
10  Allen  491.  —  Copeland  v.  Taylor,  99  Mass.  613.  See  also  note  to 
the  above  words  in  section  96. 

"  To  a  person  who  then  has  reasonable  cause  to  believe  him  to  be 
itisolvent."  As  to  what  is  evidence  of  such  reasonable  cause,  see 
Metcalf  V.  Munson,  10  Allen  491.  —  Kingman  v.  Tirrell,  11  Allen  97. 
—  Carpenter  v.  Leonard,  3  Allen  32.  —  Alden  v.  Marsh,  97  Mass. 
160.     See  also  note  to  the  above  words  in  section  96. 

Actual  belief  that  the  debtor  was  insolvent  is  immaterial,  and  the 
admission  of  evidence  of  such  belief  is  ground  for  the  granting  of  a 
new  trial.  Coburn  v.  Proctor,  15  Gray  38.  —  Purinton  v.  Cham- 
berlin,  131  Mass.  589. 

"  With  a  view  to  prevent  the  property/  from  coming  to  his  assignee  in 
insolvency."  As  to  the  admissibility  of  evidence  on  the  question  of 
intent,  see  Goodhue  v.  Hitchcock,  8  Met.  62. 

"  Shall  be  void"     "Void"  here  means  voidable.     Tapley  v.  Forbes, 

2  Allen  20. 

"  The  assignee  may  recover."     Trover  will  lie  for  this  purpose,  and 
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the  consideration  received  by  the  insolvent  need  not  be  returned. 
Tapley  v.  Forbes,  2  Allen  20. 

"  Jf  such  sale,  tfc.,  is  not  made  in  the  usual  and  ordinary  course  of 
business"  This  provision  applies  to  a  sale  to  a  pre-existing  creditor. 
Metcalf  V.  Munson,  10  Allen  491.  —  Stevens  v.  Pierce,  147  Mass. 
510. 

The  sale  of  a  house  for  a  fair  cash  price  will  not  be  deemed  out  of 
the  ordinary  course  of  business.  Pearson  v.  Goodwin,  9  Allen  482. 
See  also  Nary  v.  Merrill,  8  Allen  451.  —  Metcalf  v.  Munson,  10  Allen 
491.  —  Alden  v.  Marsh,  97  Mass.  160.  —  Buffum  v.  Jones,  144  Mass. 
29. 

A  conveyance  made  more  than  six  months  prior  to  the  insolvency, 
if  fraudulent  as  to  creditors  at  common  law,  can  be  set  aside  by  an 
assignee  in  insolvency,  and  the  value  of  the  property  recovered  from 
the  fraudulent  grantee.     Lynde  v.  McGregor,  13  Allen  173,  180. 

The  assignee  cannot  recover  property  which  has  been  conveyed 
by  the  insolvent,  if  the  insolvent  had  no  beneficial  interest  in  it. 
Holmes  v.  Winchester,  133  Mass.  140.  —  Holmes  v.  Winchester,  135 
Mass.  299. 

A  mortgage,  executed  in  good  faith  by  a  person  about  to  file  a 
voluntary  petition  in  insolvency  to  an  attorney  at  law  to  secure  him 
a  reasonable  compensation  for  services  to  be  rendered  in  procuring  a 
discharge  in  insolvency,  is  valid.    Parsons,  Petitioner,  150  Mass.  343. 

See  also  on  this  section  Wells  v.  White,  142  Mass.  518.  — James 
V.  Newton,  142  Mass.  366.  —  Copeland  v.  Barnes,  147  Mass.  388. 
See  also  notes  on  section  96. 

ALLOWANCE   AND   SURPLUS. 

Sect.  99.     See  Richard  Baker's  Case,  8  Gush.  109. 

Sect.  101.  Interest  is  to  be  paid  on  all  debts  before  any  surplus 
is  paid  over  to  the  debtor.  Brown  v.  Lamb,  6  Met.  203.  See  also 
on  this  section,  Jones  v.  Dexter,  125  Mass.  469.  —  Bacon  v.  Abbott, 
137  Mass.  397. 

ACCOUNTS   AND   DIVIDENDS. 

Sect.  102.  An  action  for  money  had  and  received  will  lie  against 
an  assignee  who  refuses,  upon  demand  made,  to  pay  a  creditor  the 
dividend  ordered  by  the  court.     Carney  v.  Dewing,  10  Gush.  498. 

An  assignee,  who  is  himself  indebted  to  the  insolvent,  is  bound  to 
account  for  the  whole  debt,  and  not  merely  for  what  it  sells  for  at  a 
public  auction  of  the  insolvent's  assets.  Benchley  v.  Chapin,  10 
Gush.  173. 

An.  assignee   will   be   bound   by   an   account   rendered   by  him, 
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although  it  afterward  appears  that  certain  property  of  the  debtor, 
from  the  proceeds  of  which  the  assignee  expected  to  pay  a  dividend, 
is  worthless.  Chilson  v.  Adams,  6  Gray  364,  366.  See  also  Loud  v. 
Holden,  14  Gray  154. 

Sect.  103.     See  Blake  v.  Ames,  8  Allen  318. 

Sect.  104.  "  All  debts  due  to  any  town.^^  See  Bent  v.  Hubbard- 
ston,  138  Mass.  99. 

"  Wages  due  to  an  operative.''''  See  Thayer  v.  Mann,  2  Gush. 
371. 

'-'■  Legal  fees,  costs,  ^c."     See  Buck  v.  Burlingame,  13  Gray  307. 

Sect.  109.  "  Suits  upon  claims  sold  hy  assignees  shall  he  brought 
in  the  name  of  the  purchasers^  See  Williams  v.  Fowle,  132  Mass. 
385,  which  was  apparently  decided  in  ignorance  of  the  existence  of 
this  provision  of  the  statute. 

As  to  the  meaning  and  purpose  of  this  section,  see  Cushmau  v. 
Davis,  3  Allen  99. 

See  also  Gerrish  v.  Gary,  1  Allen  213. 

APPLICATIONS  BY  CREDITORS. 

Sect.  112.  "  Whose  goods  and  estate  are  attached^  "  Attached  " 
here  includes  an  attachment  by  trustee  process.  Kimball  v.  Morris, 
2  Met.  573. 

It  was  decided  in  Dennis  v.  Sayles,  11  Met.  233,  that  this  section 
applied  only  in  case  of  the  attachment  of  specific  goods  or  of  de- 
scribed real  estate.  This  decision  seems,  however,  to  be  doubted  in 
Thompson  v.  Snow,  4  Gush.  121,  126.  See  also  Taunton  Nat.  Bank 
V.  Stetson,  145  Mass.  366. 

"  Or  has  concealed  .  .  .  any  part  of  his  property T  See  O'Neil  v. 
Glover,  5  Gray  144. 

The  liability  of  a  debtor  to  proceedings  in  insolvency  under  this 
section  depends  upon  the  question  whether  he,  and  not  upon  the 
question  whether  any  other  person,  has  done  an  act  in  fraud  of  the 
insolvent  laws.  Lothrop  v.  Highland  Foundry  Co.,  128  Mass.  120, 
124. 

'■'■  Any  of  his  creditors.'"  The  petition  may  be  brought  by  the 
assignor  of  a  judgment  against  the  debtor  at  the  request  and  for 
the  benefit  of  his  assignee.  American  Carpet  Lining  Co.  v.  Chipman, 
146  Mass.  385. 

"  Setting  forth  the  nature  of  their  claims  verified  hy  oath^  The 
allegations  in  the  petition  are  not  to  be  received  as  evidence  at  the 
hearing  on  the  petition.  Jordan,  Petitioner,  9  Met.  292.  —  Stearns 
V.  Kellogg,  1  Cush.  449. 
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The  petition  may  be  signed  and  sworn  to  by  the  attorney  of  the 
petitioning  creditor.     O'Neil  v.  Glover,  5  Gray  144. 

As  to  the  form  of  the  petition  and  oath  under  this  section,  see 
O'Xeil  V.  Glover,  5  Gray  144,  156.  — Merriam  v.  Sewall,  8  Gray  816. 
—  Gross  V.  Potter,  15  Gray  556.  —  American  Carpet  Lining  Co.  v. 
Chipman,  146  Mass.  385,  389.  —  Binney  v.  Globe  Nat.  Bank,  150 
Mass.  574,  582. 

"  Within  ninety  days  thereafter.''''    See  Bates  v.  Chapin,  8  Cush.  99. 

A  married  woman  may  be  proceeded  against  under  this  section. 
Binney  v.  Globe  Nat.  Bank,  150  Mass.  574. 

Failure  to  dissolve  an  attachment  on  partnership  real  estate,  the 
attachment  being  made  on  a  writ  against  the  partners  individually, 
is  not  a  ground  for  insolvency  proceedings  against  the  partnership. 
Ensign  v.  Briggs,  6  Gray  329. 

The  petition  of  a  creditor  under  this  section  is  not  to  be  deemed  a 
process  for  the  enforcement  of  his  individual  claim,  and  if  he  neg- 
lects to  press  his  petition,  other  creditors  are  entitled  to  come  in 
and  prosecute  it.     Foster  v.  Goulding,  9  Gray  50. 

See  also  Wheeler  v.  Bacon,  4  Gray  550. 

Sect.  114.  If  notice  is  not  given  to  the  debtor  as  required  in  this 
section,  the  proceedings  are  void.  Thompson  v.  Snow,  4  Cush.  121, 
126. 

"  If  the  facts  set  forth  in  the  petition  appear  to  he  true^  The 
facts  must  be  proved  by  legal  and  competent  evidence.  Merriam  v. 
Sewall,  8  Gray  316,  323. 

"  Taken  and  distributed  in  the  same  mannerJ^  See  Shepard  v. 
Abbott,  137  Mass.  224. 

PARTNERSHIPS. 

Sect.  120.  Under  this  section  one  partner  can,  after  dissolution, 
institute  proceedings  in  insolvency  so  as  to  affect  not  only  his  own 
property  and  the  property  of  the  firm,  but  also  the  separate  estate  of 
his  partners.  Thompson  v.  Thompson,  4  Cush.  127.  —  Dearborn  v. 
Keith,  5  Cush.  224.  —  Parker  v.  Phillips,  2  Cush.  175.  —  Barclay  v. 
Phelps,  4  Met.  397.  —  Burnside  v.  Merrick,  4  Met.  537. 

As  to  the  form  of  the  petition  under  this  section,  see  Hanson  v. 
Paige,  3  Gray  239.  —  Nutting  v.  Ashcroft,  101  Mass.  300. 

As  to  what  attachment  is  sufficient  for  founding  involuntary  pro- 
ceedings against  a  partnership,  see  Ensign  v.  Briggs,  6  Gray  329. 

As  to  proceedings  under  this  section  when  one  partner  is  an  in- 
fant, see  Pelletier  v.  Couture,  148  Mass.  269. 

See  also  on  this  section  Judd  v.  Gibbs,  3  Gray  539,  542.  —  Durgin 
V.  Coolidge,  3  Allen  554.  —  Pierce  v.  Stockwell,  11  Cush.  236. 
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Sect.  121.  "  Shall  keep  separate  accounts^  S^cT  See  Agawam 
Bank  v.  Morris,  4  Cush.  99,  103.  —  Catskill  Bank  v.  Hooper,  5  Gray 
574,  582. — Thomas  v.  Minot,  10  Gray  263.  —  Somerset  Potters 
Works  V.  Minot,  10  Cush.  592.  —  Purple  v.  Cooke,  4  Gray  120. 

Real  estate,  although  held  by  partners  as  tenants  in  common,  if 
intended  and  treated  as  partnership  property,  will  be  distributed 
among  the  partnership  creditors  before  being  distributed  among  the 
separate  creditors.    Fall  River  Whaling  Co.  v.  Borden,  10  Cush.  458. 

A  debt  due  from  one  partner  cannot  be  set  off  in  insolvency 
against  a  debt  due  to  the  partnership.  Williams  v.  Brimhall,  13 
Gray  462,  465. 

A  guaranty  of  a  private  debt  of  a  partner,  made  by  a  firm  in  con- 
templation of  insolvency,  is  not  a  debt  which  can  be  proved  against 
the  joint  estate.     Phillips  v.  Ames,  5  Allen  183. 

See  also  on  this  section  Howe  v.  Lawrence,  9  Cush.  553,  559.  — 
Purple  V.  Cooke,  4  Gray  120.  —Harmon  v.  Clark,  13  Gray  114. 

Sect.  122.     See  Nutting  v.  Ashcroft,  101  Mass.  300. 

Sect.  123.     See  Richard  Baker's  Case,  8  Cush.  109. 

Sect.  124.  See  Gates  v.  Mack,  5  Cush.  613.— Catskill  Bank  v. 
Hooper,  5  Gray  574,  588. 

Sect.  125.  As  to  the  law  previous  to  the  enactment  of  this  pro- 
vision, see  Robb  v.  Mudge,  14  Gray  534.  —  Harmon  v.  Clark,  13 
Gray  114.  —  Richards  v.  Manson,  101  Mass.  484.  —  Wild  u.  Dean, 
3  Allen  579. 

See  also  as  to  this  section  Bucklin  v.  Bucklin,  97  Mass.  256. 

INSOLVENT   CORPORATIONS. 

Sect.  127.  "  Except  railroad  corporations^  Horse  railroad  cor- 
porations are  included  in  this  exception.  Central  Bank  v.  Worcester 
Horse  R.  R.,  13  Allen  105. 

FEES   AND   COSTS. 

Sect.  135.  See  Coburn  v.  Boston  Papier  Mache  Co.,  10  Gray  243. 
—  Athol  Nat.  Bank  v.  Hingham  Manuf.  Co.,  121  Mass.  399. 

Sect.  137.  '■'■Shall  deposit  with  the  register.""  See  Rogers  v. 
Sibley,  150  Mass.  180. 

Sect.  139.  "  May  also  prove  the  legal  fees^  costs,  ^c."  See  Rus- 
sell Paper  Co.  v.  Smith,  135  Mass.  588.  —  McKeown  v.  Gurney,  147 
Mass.  192,  194. 

VACATING   PROCEEDrNGS. 

Sect.  142.  Proceedings  against  an  insolvent  corporation  cannot 
be  stayed  under  this  section,  but  the  proper  proceeding  is  by  bill  in 
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equity  to  the  supreme  court.    Cheshire  Iron  Works  v.  Gay,  3  Gray 
531. 

See  also  Sawyer  v.  Haley,  6  Gray  243.  —  Winchester  v.  Thayer, 
129  Mass.  129,  i34. 


CHAPTER   158. 

OF  JUDGES  AND  REGISTERS  OP  PROBATE  AND  INSOLVENCY, 


Section  3.  A  judge  of  probate  and  insolvency  has  no  authority  to 
act  as  such  out  of  his  county,  except  in  the  cases  provided  for  in 
the  statutes,  or.  when  the  act  to  be  done  is  substantially  ministerial 
in  its  nature.     Lee  v.  Wells,  15  Gray  459. 

Sect.  4.  "  Directly  interested^  The  word  "  directly  "  was  incor- 
porated in  the  statute  by  reason  of  St.  1860,  c.  145,  but,  notwith- 
standing that  statute,  it  was  held  in  a  subsequent  case  that  a  judge 
of  probate  was  disqualified  to  appoint  his  wife's  brother  administra- 
tor of  the  estate  of  a  person  of  whom  his  wife's  father  was  a  creditor. 
Hall  V.  Thayer,  105  Mass.  219.  By  reason,  apparently,  of  this  deci- 
sion an  act  was  passed  confirming  all  previous  appointments  of  ex- 
ecutors, &c.,  where  the  person  appointed,  or  any  party  to  the  pro- 
ceedings, had  been  related  to  the  judge  by  blood,  marriage,  or 
adoption.  St.  1871,  c.  380.  In  a  later  case  it  was  held  that  the 
fact  that  the  judge's  wife's  father  was  a  creditor  of  the  estate  of  the 
person  deceased,  did  not  prevent  the  judge  from  acting,  until  his 
wife's  father  proved  his  claim  against  the  estate,  and  thereby  be- 
came a  party  to  the  proceedings  ;  but  it  was  laid  down  as  a  principle 
that  a  judge  cannot  act  in  any  matter  in  which  a  near  relative  or 
connection,  such  as  a  brother-in-law  or  father-in-law,  is  one  of  the 
parties.  Aldrich,  Appellant,  110  Mass.  189,  192.  In  both  the 
above-cited  cases  it  would  seem  that  the  St.  1860,  c.  145,  was  over- 
looked by  the  court.  It  seems  probable,  however,  from  the  grounds 
given  for  the  decisions  in  these  cases,  that  if  this  statute  had  been 
brought  to  the  notice  of  the  court,  it  would  have  been  held  to  be 
unconstitutional. 

It  was  formerly  held  that,  under  St.  1817,  c.  190,  s.  5,  and  Rev. 
St.  c.  83,  s.  15,  if  a  judge  of  probate  was  interested  in  an  estate,  as 
by  having  a  valid  claim  against  it,  all  proceedings  before  him  regard- 
ing such  estate  were  void  for  want  of  jurisdiction,  even  though  he 
had  determined  in  his  own  mind  not  to  enforce  his   claim,   and 


PUBLIC  STATUTES,  c.  157,  s.  142.  — c.  158,  s.  21.  495 

though  no  objection  to  his  assuming  jurisdiction  was  made  at  the 
time.  Cottle,  Appellant,  5  Pick.  483.  —  Coffin  v.  Cottle,  9  Pick.  287. 
—  Sigournej  v.  Sibley,  21  Pick.  101.  —  Gay  v.  Minot,  3  Cush.  352, 
354.  —  Sigourney  v.  Sibley,  22  Pick.  507. 

By  St.  1851,  c.  253,  however,  it  was  provided  that  a  judge  of  pro- 
bate should  not  be  disqualified  by  interest,  unless  it  exceeded  one 
hundred  dollars  ;  and  by  St.  1856,  c.  268,  it  was  further  provided 
that  such  judge  should  not  be  rendered  "  incompetent,  by  reason  of 
interest,  to  act  in  the  settlement  of  the  estates  of  persons  deceased, 
unless  the  principal  sum  due  or  claimed,  without  interest,  should  ex- 
ceed one  hundred  dollars." 

Whether  this  section,  so  far  as  it  provides  that  a  judge  may  act 
when  he  has  an  interest  of  less  than  8100,  is  constitutional,  quaere. 
See  Aldrich,  Appellant,  110  Mass.  189,  190.  — Hall  v.  Thayer,  105 
Mass.  219,  221. 

The  fact  that  a  judge  has  been  appointed  executor  of  the  will  of 
a  person  to  whom  a  devise  has  been  made  in  the  will  of  another, 
has  been  held  to  make  him  interested  in  such  latter  will.  Bacon, 
Appellant,  7  Gray  391.  But  quaere,  whether  such  interest  would 
be  considered  to  be  "  direct." 

A  judge  Avho  acts  as  attorney  for  one  interested  in  an  estate 
does  not  thereby  become  himself  interested  in  such  estate.  Cottle, 
Appellant,  5  Pick.  483. 

Nor  is  a  judge,  who  is  an  inhabitant  of  a  town,  for  the  benefit  of 
the  poor  in  which  a  bequest  to  trustees  has  been  made  in  a  will,  to 
be  deemed  to  be  interested  in  such  will.  Northampton  v.  Smith,  11 
Met.  390.  This  case  contains  a  general  consideration  of  the  nature 
of  the  interest  which  disqualifies  a  judge  of  probate  from  acting. 
By  P.  S.  c.  160,  s.  13,  it  is  provided  that  no  person  shall  be  disquali- 
fied from  acting  as  judge  "  in  a  suit  or  proceeding  in  which  a  city  or 
town  is  interested,  by  reason  of  his  interest  as  an  inhabitant 
thereof." 

"  Or  if  there  is  a  vacancy  in  the  office  in  any  county y  Prior  to  the 
General  Statutes  of  1860  the  existence  of  a  vacancy  did  not  author- 
ize the  transfer  of  a  case  to  another  county.  Grafton  Bank  v. 
Bickford,  13  Gray  564. 

GENERAL   PKOVISIONS    AS   TO   JUDGES,    REGISTERS,    ETC. 

Sect.  21.  It  seems  that,  even  if  a  judge  allows  himself  to  be  re- 
tained or  employed  as  counsel  contrary  to  this  section,  it  will  not 
oust  him  of  his  jurisdiction  nor  render  his  acts  invalid.  Cottle, 
Appellant,  5  Pick.  483,  484. 
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CHAPTER  159. 

OP   CLERKS,   ATTORNEYS,   AND   OTHER   OFFICERS   OF  JUDICIAL   COURTS. 
ATTORNEYS   AT   LAW. 

For  the  rules  of  court  established  in  1810  for  the  admission  of 
counsellors  and  attorneys,  see  6  Mass.  382.  For  rules  established  in 
1876,  see  121  Mass.  600. 

It  seems  that  one  who  practises  law  irregularly,  without  having 
been  admitted  according  to  law,  may  yet  recover  for  his  services 
from  one  who  has  employed  him  and  has  received  the  benefit  of  his 
services.     Ames  v.  Oilman,  10  Met.  239,  243. 

As  to  the  liability  of  a  client  for  the  acts  of  his  attorney,  see  Shat- 
tuck  V.  Bill,  142  Mass.  56,  63.  —  Mahoney  v.  County  Commissioners, 
144  Mass.  459,  460. 

An  attorney  may  administer  an  oath  to  or  take  the  acknowledg- 
ment of  a  deed  from  his  client.  McDonald  v.  Willis,  143  Mass. 
452. 

The  rules  against  champerty  and  maintenance  are  still  in  force  in 
Massachusetts.  Ackert  v.  Barker,  131  Mass.  436.  But  they  do  not 
prevent  an  attorney  from  agreeing  to  give  his  services  gratuitously, 
if  unsuccessful,  but  with  the  understanding  that  he  is  to  be  entitled 
to  a  very  liberal  fee  if  successful.  Blaisdell  v.  Ahearn,  144  Mass. 
393,  395. 

Section  34.  Under  this  section  a  woman  could  not  be  admitted 
as  an  attorney.     Robinson's  Case,  131  Mass.  376. 

Sect.  39.  "  An  attorney  may  he  removed,  Sj'c.''^  For  a  case  aris- 
ing upon  proceedings  under  this  provision,  see  Randall,  Petitioner; 
11  Allen  472,  473.     See  also  Caverly  v.  McOwen,  126  Mass.  222. 

"  And  shall  also  he  liable  in  damages  to  the  party  injured  thereby.'' 
For  a  case  in  which  an  action  to  recover  such  damages  was  brought 
see  Hoosac  Tunnel  Dock  and  Elevator  Co.  v.  O'Brien,  137  Mass.  424 
427. 

Sect.  42.  For  the  law  upon  the  subject  of  an  attorney's  lien, 
prior  to  the  Revised  Statutes  of  1836,  see  Baker  v.  Cook,  11  Mass 
236.  —  Dunklee  v.  Locke,  13  Mass.  525.  —  Oetchell  v.  Clark,  5  Mass 
309.  —  Woods  V.  Verry,  4  Cray  357,  359. 

As  to  the  lien  of  an  attorney,  independent  of  statute,  see  also 
Simmons  v.  Almy,  103  Mass.  33,  35. 

An  attorney  may  enforce  the  lien  given  him  by  this  section,  by  an 
action  upon  the  judgment  in  the  name  of  his  client.  Woods  v. 
Verry,  4  Gray  357. 
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Sect.  44.     See  P.  S.  c.  155,  s.  73,  and  notes  to  the  same. 

Sect.  45.  Under  the  statute  upon  this  subject  which  was  in  force 
prior  to  the  Revised  Statutes  (St.  1783,  c.  44,  s.  3)  it  was  held  that 
if  a  writ  was  made  or  altered  by  a  sheriff,  it  would  be  void,  and  an 
attachment  made  thereon  would  not  be  good  as  against  a  subsequent 
attachment  or  a  subsequent  conveyance  by  the  debtor  to  a  bonS,  fide 
purchaser.  Smith  v.  Saxton,  6  Pick.  483.  —  Clarke  v.  Lyman,  10 
Pick.  45.  It  is  to  be  noted,  however,  that  the  early  statute  above 
referred  to  contained  an  express  provision,  omitted  in  the  Revised, 
General,  and  Public  Statutes,  that  all  acts  of  sheriffs  contrary  to  its 
provisions,  should  be  void. 

MASTERS   IN   CHANCERY. 

Sect.  47.  As  to  reports  made  by  masters  in  chancery,  see  Jones 
V.  Keen,  115  Mass.  170, 181,  182.— Trow  v.  Berry,  113  Mass.  139, 
146. 

The  jurisdiction  of  masters  in  chancery  is  limited  to  the  counties 
for  which  they  are  appointed.  Newmarket  Nat.  Bank  v.  Cram,  131 
Mass.  204,  206. 

AUDITORS. 

Sect.  51.  The  report  of  an  auditor  appointed  by  a  police  court 
may  be  used  in  evidence  in  the  superior  court  on  appeal.  Webber  v. 
Orne,  15  Gray  351. 

The  court  may  require  an  auditor's  report  to  be  read,  although 
neither  party  desires  it.     Clark  v.  Fletcher,  1  Allen  53. 

A  minority  report  made  by  one  of  three  auditors  is  not  admissible 
in  evidence.     Lincoln  v.  Taunton  Copper  Manuf.  Co.,  9  Allen  181. 

If  a  case  is  submitted  upon  the  report  of  an  auditor,  who  states  all 
the  facts  and  his  conclusions  from  those  facts,  the  court  will  not  be 
bound  by  his  conclusions,  although  he  states  them  as  facts  found  by 
him.  Ropes  v.  Lane,  9  Allen  502,  514.  —  Morrill  v.  Keyes,  14  Allen 
222.  —  Blackington  v.  Johnson,  126  Mass.  21,  23.  See,  however, 
Leathe  v.  Bullard,  8  Gray  545. 

If  a  case  is  reserved  for  the  full  court  upon  an  auditor's  report, 
his  findings  will  not  be  reversed,  unless  as  matter  of  law  the  facts 
reported  by  him  require  it.  Peru  Steel  and  Iron  Co.  v.  Whipple 
File  and  Steel  Manuf.  Co.,  109  Mass.  464, 466. 

The  testimony  of  an  auditor  is  inadmissible  to  contradict  or  mod- 
ify his  report.  Packard  v.  Reynolds,  100  Mass.  153.  But  an  audi- 
tor may  testify  as  to  what  a  witness  said  in  the  hearing  before  him, 
if  the  evidence  of  the  witness  is  not  set  forth  in  his  report.  Tobin  v. 
Jones,  143  Mass.  448. 

32 


498  CLERKS,  ATTORNEYS,   ETC. 

When  a  plaintiff  rests  his  case  on  an  auditor's  report,  it  is 
within  the  discretion  of  the  court,  and  according  to  the  usual  prac- 
tice, to  permit  the  plaintiff  to  introduce  evidence  in  support  of  the 
issue  to  be  maintained  by  him,  after  the  defendant  has  produced  evi- 
dence to  meet  the  case  made  by  the  auditor's  report.  Brewer  v. 
Housatonic  R.  R.,  104  Mass.  593,  594.  —  Lowe  v.  Pimental,  115 
Mass.  44,  48. 

For  a  sketch  of  the  history  of  the  practice  of  referring  cases  to 
auditors,  see  Holmes  v.  Hunt,  122  Mass.  505,  512. 

For  a  general  consideration  of  the  powers  and  duties  of  auditors, 
see  Locke  v.  Bennett,  7  Cush.  445,  446.  —  Quimby  v.  Cook,  10  Allen 
32,  33. 

"  An  objection  to  the  form  of  the  report,  to  the  fulness  or  manner 
in  which  the  auditor  has  stated  the  evidence,  or  the  reasons  by  which 
he  has  been  influenced,  or  to  the  qualifications  of  witnesses  testify- 
ing before  him,  should  be  raised  by  motion  to  recommit  the  report 
for  amendment  before  the  trial."  Gray,  C.  J.,  in  Fair  v.  Manhattan 
Ins.  Co.,  112  Mass.  320,  331. 

So  also  of  an  objection  to  the  admission  of  certain  evidence  by  the 
auditor.     Briggs  v.  Oilman,  127  Mass.  530. 

The  question  whether  an  auditor's  report  shall  be  recommitted,  is 
addressed  to  the  discretion  of  the  presiding  judge,  and  his  ruling  in 
the  matter  is  not  subject  to  exception.  Kendall  v.  Weaver,  1  Allen 
277,  278.  —  Packard  v.  Reynolds,  100  Mass.  153.  —  Butterworth  v. 
Western  Assurance  Co.,  132  Mass.  489,  492. 

"  When  a  cause  is  at  issue,  whether  the  form  of  the  action  is  con- 
tract, tort,  or  replevin'^  This  language  was  not  intended  to  limit  the 
power  to  appoint  auditors  to  the  three  divisions  of  actions  here  speci- 
fied, but  an  auditor  may  be  appointed  in  any  civil  action  at  law. 
Holmes  v.  Turner's  Falls  Co.,  150  Mass.  535,  539. 

"  One  or  more  auditors.^''  In  a  case  where  his  only  duty  was  to 
assess  damages,  it  was  held  that  the  appointment  of  an  "  assessor  " 
instead  of  an  "  auditor  "  did  not  invalidate  the  proceedings.  Fisk  v. 
Gray,  100  Mass.  191,  193. 

"  Examine  their  vouchers.''''  As  to  the  meaning  of  the  word 
"  vouchers,"  see  Whitwell  v.  Willard,  1  Met.  216,  218.  —  Barnard  v. 
Stevens,  11  Met.  297,  298. 

"  State  accounts.''''  "  It  is  well  settled  that  an  auditor  is  author- 
ized to  hear  and  determine  all  questions  incidental  to  and  necessarily 
involved  in  a  statement  of  the  accounts,  and  which  are  essential  for 
the  correct  determination  of  the  subject  matter  submitted  to  him. 
Upon  what  questions  he  may  pass,  depends  upon  the  nature  of  tlie 
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controversy  and  varies  with  the  exigencies  of  each  particuhir  case. 
...  If  a  fact  is  pertinent  to  the  inquiry  and  necessary  for  its  intel- 
ligent solution,  he  may  pass  upon  it."  Endicott,  J.,  in  Corbett  v. 
Greenlaw,  117  Mass.  167,  173. 

"  The  report  shall  be  primd  facie  evidenced  This  adopts  the  law 
as  laid  down  in  Allen  v.  Hawks,  11  Pick.  359,  361,  Even  though 
an  auditor  reports  in  detail  the  evidence  on  which  his  finding  is 
based,  his  report  is  still  prima  facie  evidence  of  the  facts  found  by 
him,  unless  it  appears  by  the  report  that  the  facts  found  are,  as  matter 
of  law,  inconsistent  with  the  other  facts  stated  in  the  report.  Newell 
V.  Chesley,  122  Mass.  522,  524.  — Leathe  v.  Bullard,  8  Gray  545.— 
Ropes  V.  Lane,  9  Allen  502,  514.  —  Ford  v.  Burchard,  130  Mass.  425, 
427. 

This  provision  is  not  unconstitutional.  Holmes  v.  Hunt,  122  Mass. 
505,  516. 

Though  it  is  prima  facie  evidence,  an  auditor's  report  does  not 
change  the  burden  of  proof.  Morgan  v.  Morse,  13  Gray  150.  — 
Phillips  V.  Cornell,  133  Mass.  546,  548.  —  Lonergan  v.  Peck,  136 
Mass.  361,  364. 

"  An  auditor  is  not  limited  in  his  report  to  a  naked  summary  of 
the  facts  found  or  of  the  account  between  the  parties,  but  may  at  his 
discretion  include  in  it  a  narrative  of  the  circumstances  of  the  case 
and  a  statement  of  the  evidence  given  before  him  and  of  his  reasons 
for  his  conclusions  ;  such  a  statement  may  be  considered  by  the  jury, 
and  the  respect  which  they  should  pay  to  his  report  may  be  affected 
by  the  manner  in  which  he  appears  to  have  performed  his  duty. 
When  the  statute  makes  the  report  prima  facie  evidence,  it  does  not 
establish  an  invariable  measure  of  the  degree  of  confidence  with 
which  the  jury  shall  receive  the  auditor's  report.  It  merely  gives 
the  party,  in  whose  favor  the  auditor  reports,  the  benefit  of  his  find- 
ing in  the  first  instance,  and  declares  it  to  be  sufficient  to  support 
the  claim  or  defence,  unless  in  the  opinion  of  the  jury  it  is  overcome 
by  other  evidence.  But,  in  determining  whether  it  has  been  so  over- 
come, the  jury  may  take  into  consideration  the  manner  in  which  the 
auditor  appears  by  the  report  itself  to  have  performed  his  duty, 
as  well  as  any  other  competent  evidence  introduced  at  the  trial 
upon  the  matters  referred  to  the  auditor  and  reported  upon  by 
him."  Gray,  C.  J.,  in  Fair  v.  Manhattan  Ins.  Co.,  112  Mass.  320, 
329. 

A  party  who  introduces  an  auditor's  report  at  a  trial  may  properly 
be  required  to  read  the  whole  report,  but  he  will  not  thereby  be  con- 
cluded from  controlling  by  other  evidence  the  prima  facie  case  made 
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by  such  portions  of  the  report  as  may  be  unsatisfactory  to  him.  Fogg 
V.  Farr,  16  Gray  396. 

As  to  the  effect  of  an  auditor's  report,  see,  further,  Paddock  v. 
Commercial  Ins.  Co.,  104  Mass.  521,  531.  —  Star  Glass  Co.  v.  Morey, 
108  Mass.  570,  576.  —  Bradford  v.  Stevens,  10  Gray  379.  —  Kendall 
V.  Weaver,  1  Allen  277,  278.  —  Emerson  v.  Patch,  129  Mass.  299.  — 
Fletcher  v.  Powers,  131  Mass.  333.  —  Clement  v.  British  American 
Assurance  Co.,  141  Mass.  299,  304.  —  Peaslee  v.  Ross,  143  Mass. 
275. 

"  Upon  such  matters  only  as  are  expressly  embraced  in  the  orderJ* 
As  to  what  matters  are  to  be  deemed  to  be  so  embraced,  see  Rich  v. 
Jones,  9  Cush.  329,  335.  —  Locke  v.  Bennett,  7  Cush.  445,  451.  — 
Lowe  V.  Pimental,  115  Mass.  44,  48.  —  Holmes  v.  Hunt,  122  Mass. 
505,  516. 

Sect.  52.  "  The  auditors  shall  give  notice  to  the  parties"  ^c. 
When  an  auditor's  report  is  recommitted  for  amendment  in  matter 
of  form,  he  need  not  give  notice  to  or  hear  the  parties.  Webber  v. 
Orne,  15  Gray  351. 

REPORTER   OF   DECISIONS. 

Sect.  61.  It  is  the  duty  of  the  reporter  to  allow  copies  of  decisions 
in  his  hands  to  be  made  for  the  purpose  of  publication.  Nash  v. 
Lathrop,  142  Mass.  29,  35. 

OFFICIAL   STENOGRAPHERS   IN   SUFFOLK   COUNTY. 

Sect.  72-15.  As  to  the  purpose  of  the  provisions  relating  to 
stenographers,  see  Churchill  v.  Palmer,  115  Mass.  310,  314. 


CHAPTER  160. 


special    PROVISIONS    RESPECTING   COURTS   AND   THE   ADMINISTRATION   OF 

justice. 

Section  4.  A  magistrate  cannot  legally  discharge  a  poor  debtor 
on  a  Fast  Day.     Estes  v.  Mitchell,  14  Allen  156. 

But  where  the  examination  of  a  poor  debtor  has  by  accident  been 
adjourned  to  a  Sunday,  it  seems  that  the  magistrate  may  appear  and 
make  an  adjournment.     Hooper  v.  Cox,  117  Mass.  1,  3. 

As  to  the  issuing  or  serving  of  warrants  in  criminal  cases  on  a 
Sunday,  see  Pearce  v.  Atwood,  13  Mass.  324,  347. 

Seot.  6.     "  Promise  any  valuable  consideration,"  S^c.     For  a  case 
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in  which  such  a  promise  was  held  to  be  void,  see  Allen  v.  Hawks,  13 
Pick.  79,  83. 

An  agreement  with  an  attorney,  upon  employing  him  to  manage  a 
suit,  "  to  give  or  allow  and  pay  him  the  first  fifty  dollars  collected  by 
him  therein,"  has  been  held  not  to  be  in  violation  of  this  section. 
Scott  V.  Harmon,  109  Mass.  237,  238. 

As  to  champertous  agreements,  see  also  Belding  v.  Smythe,  138 
Mass.  530.  —  Manning  v.  Sprague,  148  Mass.  18. 

Sects.  10,  11.  These  sections  have  been  held  not  to  be  contrary 
to  the  constitution  of  the  United  States.  Stephens,  Petitioner,  4  Gray 
559. 

Sect.  13.  Prior  to  the  General  Statutes,  as  a  general  rule,  a 
magistrate  had  no  jurisdiction  of  a  suit  in  which  the  city  or  town  in 
which  he  lived  was  interested.  Clark  v.  Lamb,  2  Allen  396.  —  Com- 
monwealth V.  Emery,  11  Gush.  406,  411.  —  Gifford  v.  White,  10  Gush- 
494.  —  Pearce  v.  Atwood,  13  Mass.  324.  This  rule  however  was 
subject  to  exceptions.  See  Rev.  Sts.  c.  90,  s.  124.  —  Commonwealth 
V.  Emery,  11  Gush.  406,  411. 

"  And  no  juror  shall  be  disqualified  by  reason  of  being  an  inhabi- 
tant of  the  city  of  Boston.''^  The  interest  of  a  city  or  town  in  a  suit 
will,  as  a  general  rule,  disqualify  its  inhabitants  from  acting  as  jurors 
upon  the  trial  thereof.     Hawes  v.  Gustin,  2  Allen  402,  404. 

Notwithstanding  this  provision,  a  member  of  the  city  council  of 
Boston  is  disqualified  from  acting  as  a  juror  in  a  case  to  which  the 
city  is  a  party.     Boston  v.  Baldwin,  139  Mass.  315. 


TITLE  II. 

OF   ACTIONS   AND   PROCEEDINGS   THEREIN. 

CHAPTER  161. 

OP   THE   COMMENCEMENT   OP   ACTIONS   AND   THE   SERVICE   OP   PROCESS. 
VENUE   OF   ACTIONS. 

Section  1.  "  Transitory  actions^  Bastardy  complaints,  under 
P.  S.  c.  85,  are  embraced  under  this  head.  Williams  v.  Campbell, 
3  Met.  209.  —  Garlick  v.  Bartlett,  4  Allen  365,  366.  —  Gallary  v. 
Holland,  15  Gray  50.  But  not  writs  of  error.  Ide  v.  Cleworth,  10 
Gush.  415. 
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An  action  of  contract  to  enforce  tlie  specific  performance  of  an 
agreement  to  convey  land  is  a  transitory  action,  and  need  not  be 
brought  in  the  county  where  the  land  lies.  Davis  v.  Parker,  14  Allen 
94,  98. 

An  action  on  a  covenant  concerning  land,  brought  by  an  assignee 
of  the  covenantee  against  the  covenantor,  is  local  and  not  transitory. 
Clark  V.  Scudder,  6  Gray  122.  —  Lienow  v.  Ellis,  6  Mass.  331. 

As  to  what  actions  are  local,  see  also  Yt.  &  Mass.  R.  R.  v. 
Orcutt,  16  Gray  116,  117. 

"  The  writ  shall  ahateP  The  defendant  can  take  advantage  of  a 
wrong  venue  only  by  plea  or  answer  in  abatement,  or,  if  the  error  of 
venue  appears  on  the  record,  by  a  motion  to  dismiss  made  at  an 
early  stage  of  the  proceedings.  Cleveland  v.  Welsh,  4  Mass.  591.  — 
Brown  v.  Webber,  6  Cush.  560,  568.  —  Murphy  v.  Merrill,  12  Cush. 
284.  —  Hastings  v.  Bolton,  1  Allen  529.  —  Sperry  v.  Ricker,  4  Allen 
17. 

Sect.  6.  As  to  the  law  on  the  subject  of  this  section  prior  to  this 
statute  provision,  see  County  of  Lincoln  v.  Prince,  2  Mass.  544. 

Sect.  8.  As  to  the  object  of  this  section,  see  Raymond  v.  City  of 
Lowell,  6  Cush.  524,  529'. 

A  foreign  corporation  can  be  sued  in  this  commonwealth  only  by 
means  of  an  attachment  of  its  property,  unless  jurisdiction  otherwise 
is  expressly  given  by  statute.  Andrews  v.  Michigan  Central  R.  R., 
99  Mass.  584.  —  Desper  v.  Continental  Water  Meter  Co.,  137  Mass. 
252. 

Third  clause.  This  clause  has  no  application  to  local  actions. 
Vt.  &  Mass.  R.  R.  v.  Orcutt,  16  Gray  116. 

"  An  established  or  usual  place  of  business.''  In  the  case  of  a 
turnpike  corporation  which  exercised  its  franchise  in  several  coun- 
ties, having  in  one  of  them  a  toll-house,  where  it  kept  an  agent  to 
collect  tolls  and  sell  tickets,  and  where  its  treasurer  sometimes  paid 
the  workmen  employed  by  it,  it  was  held  that  the  corporation  had 
"  an  established  or  usual  place  of  business  "  in  such  county,  although 
it  had  an  office  in  another  county,  where  its  books  were  kept  and  its 
meetings  held,  and  which  was  used  by  its  treasurer  and  superinten- 
dent. Rhodes  v.  Salem  Turnpike  and  Chelsea  Bridge  Co.,  98  Mass. 
95. 

FORMS,    ISSUING,    AND    RETURN    OF   WRITS. 

Sect.  14.  The  first  form  mentioned  in  this  section  is  the  usual 
printed  form  issued  by  the  clerks  of  the  various  courts,  and  is  as 
follows :  — 
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Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

To  the  Sheriffs  of  our  several  Counties  and  their  Deimties,  greeting  : 
[Seal  of  Court.] 

We  command  you  to  attach  the  goods  or  estate  of  C.  D.,  of  Boston,  in 
said  county,  merchant,  to  the  vakie  of  one  thousand  dollars,  and  for  want 
thereof  to  take  the  body  of  the  said  C.  D.  (if  he  may  be  found  in  your 
precinct)  and  him  safely  keep,  so  that  you  have  him  before  our  Justices 
of  our  Superior  Court,  next  to  be  holden  at  Boston,  within  and  for  our 
said  county  of  Suffolk,  on  the  first  Tuesday  of  January  next :  then  and 
there  in  our  said  court  to  answer  unto  A.  B.,  of  Dedham,  in  our  county 
of  Norfolk,  in  an  action  of  contract.  [Here  follows  the  declaration,  if 
it  is  inserted  in  the  writ.] 

To  the  damage  of  the  said  A.  B.  (as  he  says)  the  sum  of  one  thousand 
dollars,  which  shall  then  and  there  be  made  to  appear  with  other  due 
damages.     And  have  you  there  this  writ  with  your  doings  therein. 

Witness  L.  F.  B.,  Esquire,  at  Boston,  the  first  day  of  December  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-one. 

J.  A.  W.,  Clerk. 

The  plaintiff  or  his  attorney  may  direct  the  officer  to  serve  a  writ 
in  the  foregoing  form  either  by  attachment  or  arrest,  and  the  officer 
must  follow  out  the  instructions,  if  it  is  in  his  power  to  do  so.  See 
P.  S.  c.  161,  s.  26. 

The  second  form  mentioned  in  this  section,  namely,  the  original 
summons  with  an  order  to  attach  the  goods  or  estate,  is  like  the  pre- 
ceding form,  except  that  the  words  "/or  want  thereof  to  take  the  body 
of''  are  struck  out,  and  the  word  "  summon  "  inserted  in  their  place, 
and  also  the  words  "  and  him  safely  keep.,  so  that  you  have  him  "  struck 
out,  and  the  words  "  to  appear "  inserted  in  their  place.  As  to 
whether  this  form  can  properly  be  used  in  any  cases  except  those 
mentioned  in  section  16,  see  Cooke  v.  Gibbs,  3  Mass.  193,  196.  See 
also  the  Report  of  the  Commissioners  on  the  Revision  of  1836,  notes 
to  c.  90,  ss.  1-9. 

As  to  the  form  of  writs  of  attachment  in  actions  against  executors 
and  administrators  for  debts  due  from  the  deceased  testator  or  in- 
testate, see  P.  S.  c.  166,  s.  5. 

The  third  form  mentioned  in  this  section,  namely,  the  original 
summons  without  an  order  of  attachment,  begins  as  follows :  "  We 
command  you  to  summon  C  D.,  of  Boston,  in  said  county  merchant 
{if  he  may  be  found  in  your  precinct^,  to  appear  before  our  Justices,^* 
^c.     The  rest  is  like  the  form  above. 
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Sect.  15.     The  form  of  a  separate  summons  is  as  follows :  — 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

To  C.  D.,  of  Boston,  within  our  County  of  Suffolk,  Merchant,  greeting  : 
[Seal  of  Court,] 

We  command  you  to  appear  at  our  next  Superior  Court,  to  be  holden 
at  Boston,  within  and  for  our  county  of  Suffolk  aforesaid,  on  the  first 
Tuesday  of  January  next,  then  and  there  to  answer  to  A.  B.,  of  Dedham, 
in  our  county  of  Norfolk,  in  an  action  of  contract,  which  action  the  said 
plaintiff  has  commenced  against  you,  to  be  heard  and  tried  at  the  said 
court ;  and  your  goods  and  estate  are  attached  to  the  value  of  one  thou- 
sand dollars  for  security  to  satisfy  the  judgment  which  the  said  plaintiff 
may  recover  upon  the  aforesaid  trial.  Fail  not  of  appearance  at  your 
peril. 

Witness  L.  F.  B.,  Esquire,  at  Boston,  the  first  day  of  December  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-one. 

J.  A.  W.,  Clerk. 

A  merely  nominal  attachment,  as  of  "  a  chip,"  is  sufficient  to 
authorize  a  service  by  a  separate  summons.  Peabody  v.  Hamilton, 
106  Mass.  217,  222. 

If  the  provisions  of  this  section  are  not  complied  with,  a  judgment 
obtained  against  the  defendant  will  not  be  valid  unless  he  has  ap- 
peared generally  and  thereby  waived  the  defect  in  the  service.  Wil- 
bur V.  Ripley,  124  Mass.  468. 

This  section  does  not  apply  to  the  service  of  trustee  writs.  Bel- 
knap V.  Gibbens,  13  Met.  471,  475.     See  also  P.  S.  c.  183,  s.  6. 

Sect.  16.  It  seems  that  if  a  capias  writ  is  issued  against  a  cor- 
poration, or  against  any  other  defendant  who  is  not  liable  to  arrest, 
the  writ  may  be  abated.  Cooke  v.  Gibbs,  3  Mass.  193,  197.  —  Wil- 
lington  V.  Stearns,  1  Pick.  497. 

Sects.  18,  19.  For  the  reason  for  these  sections,  see  Cooke  v. 
Gibbs,  3  Mass.  193,  196.  Also  the  Report  of  the  Commissioners  on 
the  Revision  of  1836,  notes  on  c.  90,  ss.  1-9. 

Sect.  20.  "  Under  this  statute,  when  a  fictitious  name  is  inserted 
in  a  writ,  it  should  be  alleged,  in  some  form,  that  the  name  is  ficti- 
tious, and  so  used  because  the  real  name  of  the  defendant  is  un- 
known."    Gardner,  J.,  in  Baxter  v.  Doe,  142  Mass.  558,  562. 

"  If  duly  served^  Where  a  summons  for  a  defendant,  sued  under 
a  fictitious  name,  was  left  at  a  house  where  he  and  others  boarded, 
it  was  held  that  the  service  was  insufficient,  even  though  the  sum- 
mons was  really  seen  by  him.  Fitzgerald  v.  Salentine,  10  Met.  436, 
438. 
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Sect.  22.  For  form  of  subpoena  on  bills  in  equity,  see  the  chan- 
cery rules  of  the  supreme  court,  rule  i. 

Sect.  23.  It  seems  that  this  section  renders  it  necessary  that  a 
writ,  which  is  served  on  the  last  day  of  service,  should  be  dated  on 
some  earlier  day.     See  Butler  v.  Fessenden,  12  Cush.  78. 

Sect.  24.  This  section  does  not  apply  to  a  bastardy  process. 
Woodman  v.  Jarvis,  12  Gray  190. 

"  Shall  before  the  entry  thereof  he  indorsed.''^  Though  the  writ  is 
not  indorsed,  yet  the  defendant  must  make  the  objection  at  the. first 
term,  or  he  will  be  held  to  have  waived  it.  Carpenter  v.  Aldrich,  3 
Met.  58. 

The  words  "  Office  of  A.  B.,"  or  "  From  the  office  of  A.  B.,"  writ- 
ten on  the  back  of  a  writ  by  an  attorney,  or  stamped  thereon  by  him 
or  by  his  authority,  have  been  held  to  constitute  a  sufficient  indorse- 
ment under  this  section.  Slate  v.  Ackley,  8  Cush.  98.  —  Seagrave  v. 
Erickson,  11  Cush.  89.  —Wheeler  v.  Lynde,  1  Allen  402.  —  Morrill 
V.  Lamson,  138  Mass.  115.  The  indorser  of  a  writ  under  this  sec- 
tion is  not  discharged  from  his  liability  by  the  removal  of  the  plain- 
tiff into  this  state  during  the  pendency  of  the  suit,  and  by  his 
continuing  thenceforward  to  reside  here.  Proprietors  of  Locks  and 
Canals  on  Merrimac  River  v.  Reed,  8  Met.  146. 

"  In  case  of  avoidance  or  inability  of  the  plaintiff.'^  As  to  what 
is  sufficient  proof  of  such  "  avoidance  or  inability,"  see  Wixon  v. 
Lapham,  5  Allen  206.  —  Davis  v.  Whithead,  1  Allen  276.  —  Pro- 
prietors  of  Locks  and  Canals  on  Merrimac  River  v.  Reed,  8  Met.  146, 
149.  —  Ruggles  V.  Ives,  6  Mass.  494. 

"  Shall  be  liable  to  pay  all  costs  awarded  against  the  plaintiff.''^ 
As  to  where  and  how  the  indorser  may  dispute  the  correctness  of 
the  bill  of  costs,  see  Sherburne  v.  Shepard,  142  Mass.  141. 

As  to  the  necessary  averments  in  a  writ  of  scire  facias  against  an 
indorser,  see  M'Gee  v.  Barber,  14  Pick.  212. 

SERVICE    ON   THE    DEFENDANT. 

Sect.  26.  If  the  plaintiff  orders  the  officer  to  attach  certain 
specified  property,  and  such  property  is  afterwards  proved  to  belong 
to  a  stranger,  it  seems  that  the  plaintiff  will  be  liable  to  the  officer 
for  all  damages  recovered  against  him.  Marshall  v.  Hosmer,  4  Mass. 
60.  —  Humphreys  v.  Pratt,  2  D.  &  CI.  288. 

Sect.  27.  The  day  on  which  process  is  served  is  to  be  counted  in 
reckoning  the  number  of  days  allowed  between  the  service  and  the 
return  term.     Butler  v.  Fessenden,  12  Cush.  78. 
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"  Original  ivritsP  Scire  facias  to  hear  errors  is  an  original  writ. 
Christian  v.  Commonwealth,  5  Met.  334. 

*'  Not  less  than  seven  nor  more  than  sixty  days."  In  the  municipal 
courts  of  the  city  of  Boston,  if  a  defendant,  except  in  trustee  pro- 
cess, is  summoned  out  of  the  county  in  which  he  resides  or  has  his 
usual  place  of  business,  the  writ  must  be  served  on  such  defendant 
at  least  fourteen  days  before  it  is  returnable.     P.  S.  c.  154,  s.  47. 

Sect.  28.  In  a  case  in  which  the  service  on  a  corporation,  which 
was  summoned  as  trustee  under  P.  S.  c.  183,  was  not  in  accordance 
with  this  section,  it  was  held  that  such  corporation  could  not,  as 
against  an  assignee  of  the  claim  of  the  principal  defendant,  disregard 
the  defect  in  the  service,  and  pay  over  to  the  plaintiff  in  the  trustee 
process  the  funds  in  its  possession.  Stimpson  v.  Maiden,  109  Mass. 
313,  315. 

Sect.  29.  As  to  the  service  of  trustee  writs,  see  P.  S.  c.  183,  s.  6. 
Also  Belknap  v.  Gibbens,  13  Met.  471,  475. 

Sect.  31.  If  the  defendant  is  not  a  resident  of  this  state,  and  is 
not  served  personally  with  process  within  the  state,  and  does  not 
appear  in  the  suit,  the  judgment  that  may  be  obtained  against  him 
will  be  good  as  against  any  property  that  may  have  been  attached 
on  the  writ,  but  will  otherwise  be  void  and  of  no  effect.  Eliot  v. 
McCormick,  144  Mass.  10,  11.  —  Needham  v.  Thayer,  147  Mass. 
536. 

"  Last  and  usual  place  of  abode."  One  who  owned  real  estate  on 
which  he  lived  and  where  he  carried  on  business  in  this  state  until 
the  year  1841,  when  he  removed  to  another  state,  where  he  after- 
wards continued  to  reside,  was  held  to  have  in  1843  a  last  and  usual 
place  of  abode  in  this  state.  Tilden  v.  Johnson,  6  Cush.  354.  See 
also,  to  the  same  effect.  Graves  v.  Cushman,  131  Mass.  359,  362. 

Leaving  a  summons  in  the  berth  of  the  defendant,  in  a  vessel  in 
which  he  has  taken  passage  and  lies  concealed,  is  no  service.  Craig 
V.  Gisborne,  13  Gray  270.     See  note  to  section  20  of  this  chapter. 

An  officer's  return  which  stated  that,  "  being  unable  to  find  the 
defendant  at  his  last  and  usual  place  of  abode,"  he  left  the  summons 
with  his  agent,  shows  that  no  legal  service  was  made.  Fall  River  v. 
Riley,  140  Mass.  488,  489. 

An  officer's  return  upon  a  writ,  showing  an  attachment  of  prop- 
erty and  a  service  of  a  summons  on  the  defendant  by  leaving  it  "  at 
his  last  and  usual  place  of  abode  known  to  me  as  such  in  said 
Boston,"  has  been  held  sufficient  to  support  a  judgment.  Quaere,  as 
to  the  validity  of  the  above  return,  if  the  words  "  as  such  "  had  been 
omitted,    Jones  v.  Walker,  15  Gray  353.    But  where  an  officer  makes 


PUBLIC   STATUTES,  c.  161,  s.  27-34.  507 

a  return  on  a  writ  that  the  defendant  has  no  last  and  usual  place  of 
abode  within  his  precinct,  the  defendant,  notwithstanding  such 
return,  may  show  by  evidence  that  he  has  such  last  and  usual  place 
of  abode,  in  order  to  abate  the  writ,  or  to  reverse  a  judgment  thereon 
by  writ  of  error.     Tilden  v.  Johnson,  6  Cush.  354. 

Sect.  32.  A  judgment  against  two  defendants,  one  of  whom  was 
an  inhabitant  of  another  state  and  was  not  served  with  process,  and 
whose  property  was  not  attached,  and  who  did  not  authorize  any  ap- 
pearance in  his  behalf,  may  be  reversed  as  to  him  by  writ  of  error, 
although  the  record  states  that,  at  the  term  at  which  the  action  was 
entered,  "  the  defendants  came  by  their  attorney."  Bodurtha  v. 
Goodrich,  3  Gray  508.  See  also  Tildeu  v.  Johnson,  6  Cush.  354, 
359. 

Sect.  33.  It  is  essential  to  the  rendition  of  a  valid  judgment 
that  the  requirements  of  this  section  should  be  complied  with. 
Leonard  v.  Bryant,  2  Cush.  32.  —  Leonard  v.  Bryant,  11  Met.  370. 

Sect.  34.  This  section  applies  whether  the  defendant  was  ever 
an  inhabitant  of  this  state  or  not.     Thayer  v.  Tyler,  10  Gray  164. 

In  order  that  a  defendant  should  be  entitled  to  further  notice 
under  this  section,  it  is  necessary  that  he  should  have  been  actually 
out  of  the  state  at  the  time  of  service,  and  it  is  not  sufficient  that  his 
permanent  residence  was  out  of  the  state,  if  he  was  at  the  time  per- 
sonally within  it.     Reeder  v.  Holcomb,  105  Mass.  93. 

'■'■  Eyititled  to  further  notice.""  If  such  further  notice  is  not  given, 
a  judgment  rendered  upon  the  default  of  the  defendant  and  without 
an  appearance  by  him  or  in  his  behalf,  is  erroneous,  and  may  be  re- 
versed by  a  writ  of  error.  Packard  v.  Matthews,  9  Gray  311.  — 
Johnson  v.  Thaxter,  12  Gray  198.  See  also  Leonard  v.  Bryant,  11 
Met.  370. 

ATTACHMENT    OF    PROPERTY.  —  GENERAL    PROVISIONS. 

By  an  adjudication  of  bankruptcy  under  the  bankrupt  act  (U.  S. 
St.  1867,  c.  176),  even  when  the  proceedings  were  begun  on  the 
debtor's  voluntary  petition,  his  property  became  exempt  from  subse- 
quent attachment  on  mesne  process.  Williams  v.  Merritt,  103  Mass. 
184. 

As  to  the  right  of  an  officer,  who  finds  and  attaches  goods  of  one 
person  on  the  premises  of  another,  to  keep  such  goods  where  he  finds 
them,  see  Williams  v.  Powell,  101  Mass.  467,  469.  —  Davis  v.  Stone, 
120  Mass.  228,  231.  — Rowley  v.  Rice,  11  Met.  337,  338. 

And  as  to  the  right  of  an  officer,  who  has  attached  goods  of  the 
defendant  on  the  defendant's  own  premises,  to  put  a  "keeper"  in 
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such  premises  for  the  purpose  of  holding  the  goods  there,  see  Cutter 
V.  Howe,  122  Mass.  541,  544. 

If  the  plaintiff  in  a  writ  on  which  an  attachment  is  made  fails  to 
maintain  his  action,  the  officer  who  made  the  attachment  does  not 
thereby  become  a  trespasser  ab  initio.  Jackson  v.  Kimball,  121 
Mass.  204,  206. 

As  to  the  right  of  a  person  to  sell  his  property  while  it  is  under 
attachment,  see  Appleton  v.  Bancroft,  10  Met.  231,  235, 

As  to  the  attachment  of  the  property  of  a  partnership  in  a  suit 
against  an  individual  partner,  see  Sanborn  v.  Royce,  132  Mass. 
594. 

Sect.  38.  "  Liable  to  he  taken  on  execution.''^  As  to  what  articles 
are  exempt  from  seizure  on  execution,  see  P.  S.  c.  171,  s.  34. 

"  Except  such  personal  estate,'^  ^c.  The  general  rules  as  to  what 
personal  estate  may  or  may  not  be  attached,  are  taken  from  the 
rules  of  the  common  law  respecting  distresses  for  rent.  These  lat- 
ter, however,  have  been  changed  in  some  particulars  by  our  statutes, 
and  have  been  also  modified  in  some  degree  by  the  practice  as  recog- 
nized and  established  in  our  courts.  The  statute  provisions  on  this 
subject  are  found  in  P.  S.  c.  171 :  It  is  an  obvious  and  well  settled 
rule  that  nothing  can  be  attached  which  cannot  be  taken  on  execu- 
tion, but  there  are  some  goods  and  chattels,  which,  though  liable  to 
be  taken  on  execution,  cannot  be  attached  or  distrained.  Thus  cer- 
tain personal  property  cannot  be  attached  while  it  is  in  the  actual 
possession  and  use  of  the  defendant,  and  one  reason  for  this  is,  that 
an  attachment  in  such  cases  would  be  likely  to  result  in  a  collision 
and  breach  of  the  peace.  This  rule  has  been  applied  only  to  things 
of  comparatively  small  value,  and  such  as  could  not  be  taken  without 
great  inconvenience,  as  beasts,  tools,  and  wearing  apparel,  and  it 
seems  it  does  not  apply  to  articles  of  luxury,  or  articles  of  great 
value,  such  as  ships,  steamboats,  or  stage-coaches.  Mack  v.  Parks, 
8  Gray  517,  520.  —  Potter  v.  Hall,  3  Pick.  368,  374.  —  Commission- 
ers' Report  on  Revision  of  1836,  notes  on  chapter  90,  s.  23. 

By  the  common  law,  goods  which  could  not  be  returned  in  the 
same  plight  in  which  they  were  taken,  were  not  liable  to  be  dis- 
trained ;  and  in  accordance  with  this  principle  hides  in  the  vats  of  a 
tanner  have  been  held  to  be  exempt  from  attachment.  Bond  v. 
Ward,  7  Mass.  123.  So,  formerly,  hay  in  the  cock  or  barn,  and 
sheaves  of  grain,  unless  found  in  a  cart,  were  not  liable  to  distress  ; 
but  it  has  been  held  in  this  state  that,  inasmuch  as  changes  in 
the  condition  of  husbandry  have  done  away  with  the  reasons  on 
which  the  old  rule  of  the  common  law  was  founded,  hay  in  a  barn  is 
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liable  to  attachment,  and  may  be  removed  by  the  officer  for  safe 
keeping.  Campbell  v.  Johnson,  11  Mass.  184.  —  Plaisted  v.  Hair, 
150  Mass.  275,  276.  But  see  P.  S.  c.  171,  s.  34,  cl.  4.  So  also  the 
annual  products  of  the  soil,  when  ripe  and  fit  for  harvest,  are  now 
held  to  be  subject  to  attachment.  Cheshire  National  Bank  v.  Jew- 
ett,  119  Mass.  241,  244. 

^^  And  may  he  held  as  security T  An  attaching  officer,  in  order  to 
continue  his  special  title  in  the  property,  must  obtain  the  actual  or 
constructive  possession  of  it.  A  voluntary  surrender  or  abandon- 
ment of  the  property  releases  the  attachment.  Boynton  v.  Warren, 
99  Mass.  173.  —  Butterfield  v.  Clemence,  10  Cush.  269. 

"What  act,  what  species  of  possession,  and  what  degree  of  vigi- 
lance will  constitute  legal  custody,  is  often  a  question  of  difficulty, 
depending  upon  a  variety  of  circumstances,  having  respect  to  the 
nature  and  situation  of  the  property,  and  the  purpose  for  which 
custody  and  vigilance  are  required  ;  such  as  protection  from  depre- 
dation by  thieves,  preservation  from  the  weather,  and  other  causes 
of  damage,  and  especially  giving  notice  to  other  officers,  and  to  all 
other  persons  having  conflicting  claims."  Shaw,  C.  J.,  in  Sander- 
son V.  Edwards,  16  Pick.  144. 

Sect.  39.  As  to  the  attachment  of  railroad  cars,  see  Hall  v.  Car- 
ney, 140  Mass.  131. 

Sect.  42.  For  the  cause  of  the  enactment  of  this  and  the  follow- 
ing section,  see  Cutter  v.  Howe,  122  Mass.  541,  543. 

Sect.  43.  As  to  the  liability  of  the  officer  for  rent  of  premises  in 
which  he  keeps  attached  property  under  tliis  section,  see  Leonard  v. 
Kingman,  136  Mass.  123. 

Sect.  52.  As  to  the  attaching  creditor's  remedy  when,  by  reason 
of  a  sale  of  the  attached  premises  under  a  power  of  sale  contained 
in  a  prior  mortgage  thereon,  he  cannot  levy  his  execution,  see  Wig- 
gin  V.  Heywood,  118  Mass.  514. 

"  For  thirty  daysJ^  In  computing  the  thirty  days,  the  day  on 
which  final  judgment  is  rendered  is  not  to  be  counted.  Portland 
Bank  v.  Maine  Bank,  11  Mass.  204. 

Sect.  56.  This  section  includes  attachments  by  trustee  process, 
and  in  case  such  an  attachment  is  dissolved  under  it,  the  trustee  is, 
upon  motion,  entitled  to  a  discharge  and  to  costs  against  the  plaintiff. 
Wilmarth  v.  Richmond,  11  Cush.  463. 

"  The  attachment  shall  be  dissolved^  A  bond  given  to  dissolve  an 
attachment  is  binding  after  the  death  of  the  debtor,  notwithstand- 
ing the  provisions  of  this  section.  Gass  v.  Smith,  6  Gray  112, 
114. 
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ATTACHMENT  OF  REAL  ESTATE  AND  LEASEHOLD  ESTATES. 

Sect.  61.  If  real  estate  is  attached,  which  is  already  subject  to 
incumbrances  by  mortgage,  attachment,  lease,  builder's  lien,  or  other- 
wise, the  attachment  is  of  the  fee,  subject  to  such  incumbrances ;  and 
if  they  are  discharged  or  extinguished  before  seizure  on  execution, 
the  attachment  then  holds  the  fee-simple  unincumbered.  Norton  v. 
Babcock,  2  Met.  510,  514.  — Forster  v.  Mellen,  10  Mass.  421. — 
Bradley  v.  Fuller,  23  Pick.  8. 

An  omission  to  comply  with  the  provisions  of  this  section  can  be 
taken  advantage  of  only  by  those  who  subsequently  purchase  or  at- 
tach the  estate  (Coffin  v.  Ray,  1  Met.  212.  —  Pomroy  v.  Stevens,  11 
Met.  244),  and  it  seems  that  even  such  persons  cannot  take  advan- 
tage of  it,  if  it  is  proved  that  they  had  actual  notice  of  the  fact  of 
the  attachment.'  Houghton  v.  Bartholomew,  10  Met.  138,  143.  But 
see  Denny  v.  Lincoln,  13  Met.  200,  202. 

An  attachment  may  be  valid  as  against  a  subsequent  bona  fide 
purchaser,  even  though  the  name  of  the  defendant  in  the  writ  is  not 
the  true  name  of  the  owner  of  the  land,  —  for  instance,  an  attach- 
ment made  in  a  suit  brought  against  a  married  woman  in  her  maiden 
name  has  been  held  to  be  valid  as  against  a  deed  subsequently  given 
by  her  and  her  husband.  Cleaveland  v.  Boston  Five  Cents  Savings 
Bank,  129  Mass.  27,  31. 

Sect.  64.  If  the  clerk  fails  to  comply  with  the  provisions  of  this 
section,  such  failure  will  not  affect  the  validity  of  the  attachment. 
Sykes  v.  Keating,  118  Mass.  517,  519.  —  O'Hare  v.  Downing,  130 
Mass.  16,  20. 

"  He  shall  also  enter  in  a  hook.^'  Such  entry  is  competent  evidence 
to  prove  the  existence  of  an  attachment.  Metcalf  v.  Munson,  10 
Allen  491,  493. 

Sect.  65.  "  Three  d(tys.''^  Sundays  and  fractions  of  a  day  are  to  be 
excluded  in  reckoning  the  time.    Hannum  v.  Tourtellot,  10  Allen  494. 

Sect.  66.  Although  an  officer,  when  attaching  real  estate  fraud- 
ulently conveyed  away  by  the  defendant,  does  not  make  a  return  as 
provided  in  this  section,  the  attachment  will  nevertheless  be  valid  as 
against  the  grantee  in  such  fraudulent  conveyance,  or  as  against  the 
assignee  in  insolvency  of  such  grantee.  Pratt  v.  Wheeler,  6  Gray 
520.  As  to  its  validity  as  against  the  defendant,  see  Owen  v.  Xe- 
veau,  128  Mass.  427,  430. 

As  to  the  origin  of  the  provisions  of  this  section,  see  Livermore  v. 
Boutelle,  11  Gray  217,  220. 

Sect.  67.     If  the  clerk  fails  to  comply  with  the  provisions  of  this 
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section,  such  failure  will  not  affect  the  validity  of  the  attachment. 


ATTACHMENT   OF   GOODS,    ETC.,    WHICH    CANNOT    BE   REMOVED. 

Sect.  69.  "  Articles  of  personal  estate  which  hy  reason  of  their 
bulk,'^  ^c.  This  has  been  held  to  include  such  articles  as  "fifty 
tons  of  pig-iron,"  "  wood  and  charcoal  in  large  quantities,"  and 
"  glass  in  plates  three  or  four  feet  square,  and  from  half  an  inch  to 
an  inch  in  thickness,  some  of  it  in  boxes  of  five  or  six  hundred 
pounds  each,  and  some  of  it  unboxed."  Scovill  v.  Root,  10  Allen 
414.  —  Reed  v.  Howard,  2  Met.  36.  —  Policy  v.  Lenox  Iron  Works, 
4  Allen  329. 

"  Cannot  he  immediately  removed,'*''  It  is  sufficient  to  bring  a  case 
within  this  provision,  if  the  articles  cannot  be  removed  without  great 
damage  to  them.  Cheshire  National  Bank  v.  Jewett,  119  Mass.  241, 245. 

If  personal  property  is  attached  in  accordance  with  the  provisions 
of  this  section,  and  the  officer  is  not  guilty  of  misconduct  or  neglect, 
he  is  not  responsible,  even  though  cautioned  to  be  careful,  if  without 
his  consent  and  knowledge  the  property  is  afterwards  carried  away, 
so  tliat  it  cannot  be  found  to  be  taken  on  execution.  Hubbell  v. 
Root,  2  Allen  185.  —  Scovill  v.  Root,  10  Allen  414.  See  also  Shep- 
hard  v.  Butterfield,  4  Cush.  425. 

"  At  any  time  within  three  days  thereafter^  In  computing  the 
three  days,  the  day  of  the  attachment  is  to  be  excluded.  Bemis  v. 
Leonard,  118  Mass.  502,  509. 

ATTACHMENT    OF    SHARES    IN   CORPORATIONS. 

Sect.  71.  As  to  the  applicability  of  this  section  to  shares  in  co- 
operative banks,  see  Atwood  v.  Dumas,  149  Mass.  167,  169. 

ATTACHMENT,   ETC.,    OF    PERSONAL   PROPERTY   MORTGAGED   OR    PLEDGED. 

For  a  general  discussion  of  the  laws  in  regard  to  the  attachment  of 
personal  property  mortgaged  or  pledged,  see  Martin  v.  Bayley,  1 
Allen  381.  —  Porter  v.  Warren,  119  Mass.  535,  536. 

Wlien  property  is  attached  on  a  writ  against  one  who  has  conveyed 
it  by  a  bill  of  sale  absolute  on  its  face,  but  in  fact  given  as  collateral 
security,  such  attachment  is  subject  to  these  provisions.  Putnam  v. 
Rowe,  110  Mass.  28. 

A  mortgagee  of  personal  property  may  attach  such  property  in  an 
action  brought  upon  the  debt  secured  by  the  mortgage,  but  by  so 
doing  he  waives  his  claim  under  the  mortgage.  Buck  v.  Ingersoll, 
11  Met.  226,  231.  —  Evans  v.  Warren,  122  Mass.  303. 


512    COMMENCEMENT  OF  ACTIONS  AND   SERVICE  OF  PROCESS. 

If  property  is  attached  after  notice  to  foreclose,  but  before  the 
foreclosure  is  completed,  the  mortgagee  is  bound  to  make  demand  as 
here  provided,  and  the  attachment  will  not  be  defeated  by  the  fore- 
closure.    Sullivan  v.  Lamb,  110  Mass.  167,  168. 

Sect.  74.  "  Subject  to  a  mortgage.^'  Personal  property  which  is 
subject  to  a  mortgage  to  secure  future  or  contingent  liabilities  may 
be  attached.  See  Haskell  v.  Gordon,  3  Met.  268.  —  Codman  v.  Free- 
man, 3  Cush.  306.  —  Hills  v.  Farrington,  6  Allen  80. 

"  3Iai/  be  attached  and  heldT  But  such  property  as  is  mentioned 
in  this  section  cannot  be  taken  on  execution,  unless  it  has  been  pre- 
viously attached  on  mesne  process.  Lyon  v.  Coburn,  1  Cush.  278.  — 
Sherman  v.  Davis,  137  Mass.  132,  133. 

An  attaching  creditor,  who  pays  to  a  mortgagee  tlie  amount  due 
on  his  mortgage,  does  not  thereupon  become  entitled  to  an  assign- 
ment of  tlie  mortgage.     Cochrane  v.  Rich,  142  Mass.  15. 

If  the  attaching  creditor  pays  to  the  mortgagee  the  amount  de- 
manded by  him,  he  cannot,  in  the  absence  of  fraud  or  misrepresenta- 
tion, recover  back,  upon  the  title  of  the  mortgagee  to  the  mortgaged 
property  proving  to  be  defective,  the  amount  so  paid.  Sears  v. 
Leland,  145  Mass.  277. 

The  provisions  of  this  and  the  following  sections,  requiring  a 
demand  by  a  mortgagee,  apply  only  to  an  attachment  of  goods  by 
actual  seizure,  and  hence  do  not  cover  an  attachment  by  trustee  pro- 
cess. Putnam  v.  Cushing,  10  Gray  334.  Neither  do  they  cover 
attachments  under  a  process  from  a  United  States  court.  Howe  v. 
Freeman,  14  Gray  566. 

Sect.  75.  The  facts  that  the  mortgaged  goods  have  been  taken 
by  the  mortgagee  from  the  attaching  officer  on  a  writ  of  replevin, 
and  have  been  removed  out  of  the  state,  have  been  held  not  to  affect 
the  right  of  the  mortgagee  to  demand  and  receive  from  the  attaching 
creditor  under  this  section  the  amount  for  which  the  property  is 
liable  to  him  under  his  mortgage.  Moore  v.  Quirk,  105  Mass. 
49,  52. 

"  Every  such  mortgagee,  pawnee,  or  holder."  For  a  case  in  which 
it  was  held  that  a  good  demand  could  be  made  by  a  consignee  of  a 
pledgee,  see  Clark  v.  Dearborn,  103  Mass.  335,  340, 

A  demand  under  this  section  may  be  made  by  an  infaiit  mort- 
gagee.    Bradford  v.  French,  110  Mass.  365. 

"  Shall,  when  demanding  paymeyit  of  the  money  due  to  him,  state 
in  writing  a  just  and  true  account  of  the  debt  or  demand"  ^c.  The 
following  will  serve  for  a  form  of  demand  by  a  mortgagee  under  this 
section ,:  — 


PUBLIC   STATUTES,  c.  161,  s.  71-75.  513 

To  A.  B.,  Deputy  Sheriff. 

Sir,  —  I  hereby  demand  of  you  the  sum  of  five  hundred  dollars,  with 
interest  thereon,  at  seven  per  cent,  from  1st  July  last,  which  is  the 
amount  now  due  me  on  a  mortgage  given  to  me  by  C.  D.,  dated  1st  Jan- 
uary, 1880,  and  recorded  with  the  mortgages  of  personal  property  for  the 
city  of  Boston,  libro  10,  folio  50,  which  mortgage  covers  the  horse, 
wagon,  and  harness  now  held  by  you  on  attachment  as  the  property  of 
the  said  C.  D.  X.  Y. 

Boston,  10  January,  1882. 

As  to  the  form  of  demand  when  the  property  is  held  as  security 
against  future  or  contingent  liabilities,  see  Bicknell  v.  Cleverly,  125 
Mass.  164.  —  Codman  v.  Freeman,  3  Cush.  306.  —  Haskell  v.  Gordon, 
3  Met.  268. 

Either  an  express  or  an  implied  demand  of  payment  must  be 
made.  But  a  notification  to  deliver  up  property,  alleging  it  to  be 
subject  to  a  mortgage,  which  is  described,  and  stating  the  amount 
due  on  such  mortgage,  is  sufficient  as  containing  an  implied  demand 
of  payment.  Moriarty  v.  Lovejoy,  23  Pick.  321.  —  Brewster  v. 
Bailey,  10  Gray  37. 

It  is  not  necessary  to  allege  that  the  amount  demanded  is  a  "  just 
and  true  account."     Gassett  v.  Sanborn,  8  Gray  218. 

If  the  demand  exceeds  the  amount  due,  or  includes  a  debt  not 
covered  by  the  mortgage,  it  will  be  invalid,  unless  it  appears  that  the 
error  was  the  result  of  accident  or  mistake,  and  that  the  value  of 
the  property  attached  was  less  than  the  just  and  true  sum  for  which 
it  was  pledged,  so  that  the  attaching  creditor  was  not  injured. 
Rowley  v.  Rice,  10  Met.  7.  — Harding  v.  Coburn,  12  Met.  333,  341, 
—  Hills  V.  Farrington,  6  Allen  80.  —  s.  c.  3  Allen  427.  —  Clark  v. 
Dearborn,  103  Mass.  335,  340.  —  Bigelow  v.  Capen,  145  Mass.  270, 
274. 

The  amount  remaining  unpaid  on  the  mortgage  must  be  stated. 
Sprague  v.  Branch,  3  Cush.  576.  —  Brewster  v.  Bailey,  10  Gray  37. 
It  seems  that  a  demand,  in  which  the  date,  from  which  the  interest  is 
due,  and  the  rate  are  stated,  cannot  be  objected  to  on  the  ground  that 
the  amount  of  interest  is  not  computed.  Averill  v.  Irish,  1  Gray 
254.  In  a  case  where  the  mortgagee  did  not  have  the  means  of 
computing  the  interest  exactly,  and  understated  it,  it  was  held  that 
the  account  was  not  thereby  rendered  untrue.  Johnson  v.  Sumner, 
1  Met.  172. 

For  another  case  in  which  a  slight  error  in  the  statement  of  the 
interest  due  was  held  not  to  invalidate  the  demand,  see  Robinson  v. 
Sprague,  125  Mass.  582. 
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Where  a  pledgee  paid  freight  on  the  goods  pledged,  it  was  held 
that  the  amount  so  paid  could  be  charged  in  his  account.  Clark  ik 
Dearborn,  103  Mass.  335,  340. 

Where  the  sum  secured  by  a  mortgage  is  made  up  of  several  items, 
it  has  been  held  sufficient  to  state  the  aggregate  amount,  especially 
when  the  particular  items  are  not  called  for.  Hills  v.  Farrington, 
6  Allen  80.  — s.  c.  3  Allen  427.  But  see  Johnson  v.  Sumner,  1  Met. 
172. 

Further  as  to  what  will  constitute  "  a  just  and  true  account  of  the 
debt  or  demand  "  within  the  meaning  of  this  section,  see  Hanson  v. 
Herrick,  100  Mass.  323.  —  Brewster  v.  Bailey,  10  Gray  37,  39.  — 
Folsom  V.  Clemence,  111  Mass.  273,  278.  —  Citizens' Nat.  Bank  v. 
Oldham,  136  Mass.  515,  516. — Wilson  v.  Crooker,  145  Mass.  571, 
572. 

It  seems  that  the  mortgagee  may  properly  demand  the  full  amount 
due  on  his  mortgage,  even  though  he  is  himself  in  possession  of  a 
part  of  the  mortgaged  property  which  has  not  been  attached.  Rhode 
Island  Central  Bank  v.  Danforth,  14  Gray  123. 

Where  one  person  gave  to  another  two  mortgages  covering  differ- 
ent articles,  all  of  which  were  attached,  it  was  held  that  a  demand 
for  the  money  due  under  both  mortgages  might  be  good  as  to  one 
mortgage,  although  it  was  bad  as  to  the  other,  the  statement  of  the 
amount  due  thereon  being  incorrect.  Simonds  v.  Parker,  3  Met. 
144. 

It  is  not  necessary  to  enumerate  specifically  the  articles  mortgaged 
or  pledged,  and  a  general  description  has  been  held  to  be  good, 
although  it  embraced  the  whole  of  the  property  attached,  whereas 
only  a  part  thereof  was  actually  liable  for  the  debt  demanded. 
Harding  v.  Coburn,  12  Met.  333.  —  Codman  v.  Freeman,  3  Cush. 
306.  — Jones  v.  Richardson,  10  Met.  481.  —  Averill  v.  Irish,  1  Gray 
254.  But  if  the  demand  enumerates  certain  articles,  which  are  cov- 
ered by  the  mortgage,  and  fails  to  mention  others,  the  attachment 
will  be  dissolved  as  to  the  articles  mentioned,  but  not  as  to  those 
not  mentioned  in  the  demand.  Woodward  v.  Ham,  140  Mass.  154, 
156.  If  there  is  no  particular  description  of  the  property,  it  seems 
to  be  necessary  that  it  should,  at  least,  be  alleged  that  the  property 
attached  is  identical,  either  in  whole  or  in  part,  with  that  mortgaged 
or  pledged.  Moriarty  v.  Lovejoy,  23  Pick.  321.  —  Harding  v.  Coburn, 
12  Met.  333,  340. 

In  the  case  of  one  who  held  a  mortgage  upon  goods  which  formed 
part  of  a  stock  kept  for  sale  in  a  shop,  and  which  were  intermingled 
with  other  goods  of  a  like  character,  it  was  held  that  he  might  en- 
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force  his  claim  against  an  officer  who  attached  the  whole  stock  on  a 
writ  against  the  mortgagor,  if,  with  the  aid  of  the  mortgagor  and 
having  the  goods  before  them  for  examination,  he  could  identify  and 
point  out  to  the  officer  those  which  were  covered  by  his  mortgage  ; 
but  that,  if  the  officer  refused  to  comply  with  the  mortgagee's  de- 
mand of  payment  and  sold  the  whole  of  the  attached  property,  the 
fact  that  the  mortgagee  after  such  sale  was  unable  to  produce  evi- 
dence to  distinguish  the  specific  articles  covered  by  his  mortgage, 
would  not  be  a  good  defence  to  an  action  of  tort  against  such  officer 
for  damages.     Morrill  v.  Keyes,  14  Allen  222. 

Where  the  mortgaged  goods  are  intermingled  with  others,  it  is 
not  necessary  for  the  demand  to  designate  them  so  as  to  distinguish 
them  from  the  others.  It  is  sufficient  if  the  mortgagee  is  ready  to 
point  them  out,  when  called  upon  to  do  so  by  the  attaching  officer. 
Folsom  V.  Clemence,  111  Mass.  273,  278. 

As  long  as  the  property  is  in  the  lawful  custody  and  possession  of 
the  officer,  it  is  liable  to  successive  attachments,  and  when  such  at- 
tachments are  made,  each  creditor  has  a  right  to  notice  and  demand 
of  the  mortgage  debt,  and  to  the  full  time  of  ten  days  in  which  to 
pay  it.  Consequently  a  demand  does  not  affect  attachments  made 
subsequently  to  it,  but  is  good  as  against  all  previous  attachments, 
unless  it  is  expressly  limited  to  a  particular  case  or  cases.  Wheeler 
V.  Bacon,  4  Gray  550. —  Howe  v.  Bartlett,  1  Allen  29.  —  Macomber 
V.  Baker,  3  Allen  241. 

The  mortgagee  must  make  his  demand  within  a  reasonable  time. 
When  the  demand  was  not  made  until  ten  months  after  the  seizure, 
and  no  good  cause  was  shown  for  the  delay,  it  was  held  that  there 
was  a  lack  of  reasonable  diligence.  Brackett  v.  Bullard,  12  Met. 
308.  For  other  cases  on  this  point,  sec  Johnson  v.  Sumner,  1  Met. 
178. —  Housatonic  Bank  v.  Martin,  1  Met.  294.  —  Legate  v.  Potter, 
1  Met.  325.  —  Tapley  v.  Butterfield,  1  Met.  515.  — Whitwood  v.  Kel- 
logg, 6  Pick.  420.  —Crosby  v.  Baker,  6  Allen  295.  A  sale  of  the 
property  by  the  attaching  officer  does  not  render  invalid  a  demand 
made  subsequently,  though  within  a  reasonable  time.  Legate  r.  Pot- 
ter, 1  Met.  325.— Tapley  v.  Butterfield,  1  Met.  515. 

A  good  demand  may  be  made,  although  the  mortgage  was  given 
to  secure  a  note  payable  on  demand  and  the  mortgagee  had  never 
demanded  payment,  and  although  the  mortgagor  was,  by  the  provis- 
ions of  the  mortgage,  entitled  to  retain  possession  of  the  goods  until 
condition  broken.     Aldcn  v.  Lincoln,  13  Met.  204. 

A  demand  is  necessary,  although  the  mortgage  provides  that 
in  case  of  attachment  the  mortgagee  may  take  immediate  posses- 
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sion.  Wing  v.  Bishop,  9  Gray  223.  —  Hunt  v.  Williams,  106  Mass. 
114. 

Where  one  of  several  mortgagees,  waiving  his  right  under  the 
mortgage,  attached  the  property  to  secure  his  debt,  it  was  held  that 
the  remaining  mortgagees  could  not  maintain  an  action  of  replevin 
without  first  making  a  demand  as  required  in  the  statute.  Buck  v. 
Ingersoll,  11  Met.  226. 

If,  after  an  attachment  has  been  made,  the  mortgagee  sells  a 
part  of  the  property  and  applies  the  proceeds  to  the  satisfaction 
of  his  debt,  or  assigns  his  mortgage  and  records  the  assignment,  he 
cannot  then  make  a  valid  demand  upon  the  attaching  creditor  or 
officer.  Granger  v.  Kellogg,  3  Gray  490.  —  Home  v.  Briggs,  98 
Mass.  510. 

"  And  the  property/  shall  be  restored  to  him.''''  This  does  not  neces- 
sarily imply  that  possession  of  the  property  is  to  be  delivered  to  the 
mortgagee,  if,  as  between  him  and  the  mortgagor,  the  latter  is  en- 
titled to  the  possession.     Esson  v.  Tarbell,  9  Gush.  407,  414. 

As  to  the  form  of  action  in  case  the  money  is  not  paid,  nor  the 
property  restored,  see  Alden  v.  Lincoln,  13  Met.  204,  208. 

If  the  property  is  returned  after  the  expiration  of  the  ten  days, 
the  party  who  made  the  attachment  will  not  be  entitled  to  have  the 
fact  of  such  return  considered  in  mitigation  of  damages  in  an  action 
brought  by  the  mortgagee  against  him  for  the  conversion  of  the 
property.     Robinson  v.  Sprague,  125  Mass.  582,  583. 

Sect.  76.  Where  a  mortgagee  demanded  payment  of  a  claim 
which  he  knew  to  be  wholly  false,  and  thereby  induced  the  creditor 
to  abandon  his  attachment  and  thus  lose  his  debt,  it  was  held  that 
the  creditor  might  recover  damages  in  an  action  for  deceit.  Brown 
V.  Castles,  11  Gush.  348. 

Sect.  79.  The  writ,  in  proceedings  under  this  section,  may  be  in 
the  usual  form  of  a  trustee  writ  (Emery  v.  Seavey,  148  Mass.  566, 
567),  and  it  must  be  served  on  the  mortgagor  in  the  same  manner  as 
a  writ  is  served  on  the  principal  defendant  in  the  regular  trustee 
process.     Kent  v.  Lee,  9  Gray  45. 

An  action  cannot  be  maintained  under  this  section  except  when 
the  mortgagee  can  be  summoned  as  trustee  under  the  general  rules 
applicable  to  the  trustee  process,  —  consequently  the  action  cannot 
be  maintained  when  the  mortgagee  is  a  non-resident,  having  no 
nsual  place  of  business  within  the  state.  Allen  v.  Wright,  134  Mass. 
347,  349.  —  s.  c.  136  Mass.  193. 

Tlie  provisions  of  this  and  the  four  succeeding  sections  are  not 
unconstitutional  on  the  ground  that  they  deny  to  a  mortgagee  the 
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right  to  have  the  validity  of  his  mortgage  determined  by  a  jury. 
Jackson  v.  Kimball,  121  Mass.  204,  206. 

The  provisions  of  sections  74  and  75  of  this  chapter,  relative  to  a 
demand  by  the  mortgagee  for  the  amount  due  him,  do  not  apply  to 
proceedings  where  the  mortgagee  is  summoned  as  trustee  under  this 
section.     Jaci^son  v.  Colcord,  114  Mass.  60,  61. 

If  the  trustee  is  discharged  before  it  is  determined  whether  any- 
thing, or  how  much,  is  due  on  the  mortgage,  the  attachment  is  thereby 
dissolved.  Martin  v.  Bayley,  1  Allen  381.  —  Hayward  v.  George,  13 
Allen  Q6.  —  Goulding  v.  Hair,  133  Mass.  78.  —  Simmons  v.  Woods, 
144  Mass.  385,  389.  But  if  "  the  answer  of  the  trustee  disclaims  all 
right  as  mortgagee,  and  shows  that  there  is  no  mortgage  and  no 
debt,  and  the  trustee  is  thereupon  discharged,  such  discharge  cannot 
avoid  or  dissolve  an  attachment  otherwise  valid."  Simmons  v. 
Woods,  144  Mass.  385,  389.  It  seems  that  an  abandonment  of  the 
attachment  will  operate  to  discharge  the  trustee.  Boynton  v.  War- 
ren, 99  Mass.  172, 175. 

A  mortgagee,  who  has  been  summoned  as  trustee  of  the  mortgagor 
under  this  section,  cannot  replevy  the  mortgaged  property  from  the 
attaching  officer  during  the  continuance  of  the  attachment.  Furber 
V.  Dearborn,  107  Mass.  122. 

If  a  mortgagee,  when  summoned  as  trustee  under  this  section, 
does  not  appear,  but  suffers  himself  to  be  defaulted,  he  will  be  es- 
topped from  setting  up  any  title  under  his  mortgage,  if  execution 
against  the  defendant  is  subsequently  levied  upon  the  mortgaged 
property.     Flanagan  v.  Cutler,  121  Mass.  96. 

"  And  the  mortgagee  or  his  assigns  mag  be  summoned,''^  S^c.  After 
the  property  has  been  attached,  and  the  mortgagee  summoned  as 
trustee,  he  cannot  give  notice  and  foreclose  the  mortgage.  Hobart 
■y.  Jouvett,  6  Gush.  105. 

"  Tlie  amount  due  thereon^  A  mortgage  given  to  secure  future 
claims  is  not  a  valid  security  for  claims  accruing  after  the  property 
has  been  attached  and  the  mortgagee  summoned  under  this  section. 
Barnard  v.  Moore,  8  Allen  273.  —  Codman  v.  Freeman,  3  Gush.  306. 

Sect.  80.  "  The  amount  justly  due.'^  Where  the  mortgage  has 
been  given  to  secure  future  contingent  liabilities,  this  amount  will  be 
such  a  sum  as  will  fully  secure  the  mortgagee  against  such  liabilities. 
Rogers  v.  Abbott,  128  Mass.  102,  104. 

"  And  if  the  attaching  creditor  does  not  pay  or  tender  the  sum 
within  the  time  prescribed,  the  attachment  shall  be  void.''''  If  the  time 
prescribed  does  not  expire  until  after  the  execution  in  the  case  is 
obtained,  it  will  not  invalidate  the  proceedings  if  the  payment  or 
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tender  is  made  after  the  property  has  been  actually  taken  on  the 
execution.     Loomis  v.  Lewis,  140  Mass.  208. 

SUPPLEMENTARY   PROCESS. 

Sect.  81.  No  exception  lies  to  a  refusal  by  the  court  to  issue 
further  process  under  this  section.  Baker  v.  Copeland,  140  Mass. 
342. 

SALE  OF  PERSONAL  PROPERTY  ATTACHED. 

Sect.  89.  "  And  the  debtor  and  all  the  attaching  creditors  consent 
in  ivritinj.'^  The  fact  that  the  debtor  agrees  in  writing  to  the  sale 
of  the  property,  and  that  it  is  sold  accordingly,  does  not  prevent  the 
attachment  from  being  dissolved  by  his  death.     Kingsbury  v.  Baker, 

17  Pick.  429. 

"  Shall  sell  it  in  the  manner,"  ^c.  Even  if  the  property  is  sold 
before  the  return  day  of  the  writ,  it  is  not  necessary  that  the  officer 
should  make  such  sale  a  part  of  his  return.  Eastman  v.  Eveleth, 
4  Met.  137, 145. 

"  The  proceeds  of  the  sale.^^  When  a  debtor  gives  a  mortgage  of 
goods  which  are  under  attachment,  and  such  mortgage  is  duly  re- 
corded and  notice  thereof  is  given  to  the  attaching  officer,  if  the 
goods  are  sold  under  this  section  and  an  entry  of  "  neither  party  " 
is  afterwards  made  in  the  action  in  which  they  are  attached,  the  pro- 
ceeds of  the  sale  in  the  officer's  hands  will  belong  to  the  mortgagee. 
Appleton  V.  Bancroft,  10  Met.  231. 

As  to  the  effect  of  an  assignment  of  the  right  to  the  proceeds  of 
the  sale  of  goods  sold  under  this  section,  see  also  First  Ward  Nat. 
Bank  v.  Thomas,  125  Mass.  278. 

"  After  deducting  the  necessary  charges."  See  Pollard  v.  Baker, 
101  Mass.  259. 

"  Shall  he  held  hy  the  officer"  ^c.  When  a  sale  is  made,  the  officer 
is  liable,  in  an  action  for  money  had  and  received,  to  the  party  enti- 
tled to  the  proceeds,  and  cannot  be  permitted  to  show  in  defence 
that  he  has  received  no  money,  nor  any  equivalent  therefor.  Apple- 
ton  V.  Bancroft,  10  Met.  231.  For  other  cases  in  regard  to  the  lia- 
bility of  the  officer,  see  Wheelock  v.  Hastings,  4  Met.  504.  —  New 
Hampshire  Savings  Bank  v.  Varnum,  1  Met.  34.  —  Crocker  v.  Baker, 

18  Pick.  407.  — Pollard  v.  Baker,  101  Mass.  259. 

As  to  the  effect  of  a  sale  under  this  section  upon  the  rights  of  the 
parties  in  case  of  an  assignment  in  insolvency  of  the  defendant's 
property,  see  Wheelock  v.  Hastings,  4  Met.  504.  —  Eastman  v.  Eve- 
leth, 4  Met.  137,  147.  —  Edwards  v.  Sumner,  4  Cush.  393. 

Sect.  90.     The  provisions  of  this  and  the  following  sections  do 
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not  apply  to  an  attachment  on  a  vessel  to  enforce  a  lien  thereon. 
Coburn  v.  Clark,  3  Allen  207. 

The  provisions  of  this  and  the  following  sections  are  not  limited 
to  unincumbered  property,  and  when  under  these  provisions  attached 
property  that  is  subject  to  mortgage  is  to  be  sold,  no  notice  of  the 
sale  is  required  to  be  given  to  the  mortgagee,  when  he  has  been  sum- 
moned as  trustee  of  the  principal  defendant  under  section  79.  Jack- 
son V.  Colcord,  114  Mass.  60,  62. 

Sect.  91.  "  Three  disinterested  persons^  A  brother  of  the  attach- 
ing creditor  is  not  a  disinterested  person  within  the  meaning  of  the 
law.  If  the  appraisers  are  not  all  disinterested  persons,  the  officer 
becomes  liable  as  a  trespasser  ab  initio,  if  he  makes  a  sale  of  the 
property,     McGough  v.  Wellington,  6  Allen  505. 

See  also  notes  to  P.  S.  c.  172,  s.  7. 

"  He  shall  give  notice  to  all  the  other  parties.^*  As  to  waiver  of 
such  notice,  see  Wheeler  v.  Raymond,  130  Mass.  247,  250. 

Sect.  94.  The  certificate  of  the  appraisers  that  the  property 
attached  is  liable  to  depreciate,  &c.,  will  be  conclusive  evidence  of 
such  fact  in  justification  of  a  sale  by  the  officer.  Crocker  v.  Baker, 
18  Pick.  407,  411. 

It  is  not  necessary,  though  it  is  proper,  that  the  appraisers  should 
state  in  their  certificate  a  separate  value  for  each  article  in  the 
schedule  prepared  by  the  attaching  officer.  Wheeler  v.  Raymond, 
130  Mass.  247,  250,  251. 

"  And  the  goods  shall  thereupon  be  sold  by  the  officer^  The  fact 
that  the  officer  sells  more  than  enough  to  satisfy  his  writ  will  not 
render  his  sale  invalid,  if  the  last  article  sold  is  indivisible,  and  the 
requisite  amount  has  not  been  realized  previous  to  its  sale.  Wheeler 
V,  Raymond,  130  Mass.  247,  251. 

JOINT   PERSONAL   PROPERTY   ATTACHED   ON   A   WRIT   AGAINST   PART   OWNER. 

These  provisions  do  not  apply  to  an  attachment  of  partnership 
property  in  a  suit  against  a  partner.  Breck  v.  Blair,  129  Mass.  127. 
—  Sanborn  v.  Royce,  132  Mass.  594. 

Sect.  105.  If  none  of  the  part  owners  avail  themselves  of  the 
benefits  of  this  and  the  following  sections,  the  whole  property  must 
remain  in  the  possession  and  custody  of  the  officer.  Reed  v.  Howard, 
2  Met.  36,  40. 

Sect.  106.  "  Upon  his  giving  bondJ"  On  a  bond  given  under  this 
section  no  action  can  be  maintained  after  the  part  owner,  whose 
property  has  been  attached,  has  given  bond  under  section  122  to  dis- 
solve the  attachment.     Dearborn  v.  Richardson,  108  Mass.  565. 
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ATTACHMENTS   DISPUTED    BY   PERSONS    HAVING   SUBSEQUENT   LIENS,    ETC. 

Sect.  110.  "  Subsequent  attachment,  purchase,  or  mortgage,  or  in 
any  other  manner^  The  word  "  subsequent  "  limits  the  words  "  or 
in  any  other  manner,"  as  well  as  the  words  "  attachment,  purchase, 
or  mortgage."     Peirce  v.  Richardson,  9  Met.  69. 

"  Not  justly  due.'''  Where  a  note  was  made  without  the  knowl- 
edge of  the  payee,  who  was  liable  as  a  surety  for  the  maker  for  a 
debt  due  but  not  paid,  against  which  liability  the  maker  had  prom- 
ised to  secure  him,  and  the  maker  caused  his  own  property  to  be 
attached  for  the  purpose  of  securing  the  note,  it  was  held  that  the 
note  did  not,  until  assented  to  by  the  payee,  constitute  a  debt  "  justly 
due  "  to  him.  But  where  the  plaintiff  was  the  holder  of  a  note  pay- 
able on  demand,  which  the  debtor  promised  originally  to  secure,  and 
without  the  plaintiff's  knowledge  the  debtor  caused  his  own  property 
to  be  attached  for  the  purpose  of  securing  the  payment  of  the  debt, 
it  was  held  that  a  subsequent  attaching  creditor  could  not  object  to 
the  validity  of  the  prior  attachment  on  the  ground  that  the  action 
was  not  commenced  by  the  order  of  the  plaintiff,  and  that  liis  assent 
was  not  given  to  it  till  after  the  subsequent  attachment  had  been 
made.     Baird  v.  Williams,  19  Pick.  381,  384. 

Sect.  113.  The  object  of  these  provisions  being  to  prevent  collu- 
sion between  the  debtor  and  the  person  who  makes  the  first  attach- 
ment, a  subsequent  attaching  creditor  will  not  be  confined  to  the 
grounds  of  defence  of  which  the  debtor  might  have  availed  himself. 
Carter  v.  Gregory,  8  Pick.  165.  —  Strong  v.  Wheeler,  5  Pick.  410. 

Sect.  116.  "  Reasonable  costs^  If  the  petition  fails,  the  peti- 
tioner is  liable  for  such  costs  as  cannot  be  taxed  against  the  defend- 
ant in  the  suit.  He  is  liable  for  fees  of  witnesses  summoned  by  the 
plaintiff  on  the  trial  of  the  petition,  and  also,  it  seems,  for  the  travel 
and  attendance  of  the  plaintiff  after  the  defendant  is  defaulted  and 
while  the  petition  is  pending.  He  is  also  liable  for  the  regular  attor- 
ney's fee,  but  not  for  counsel  fees  actually  paid  by  the  plaintiff  in  de- 
fending against  the  petition.     Guild  v.  Guild,  2  Met.  229. 

Sect.  120.  This  section  excludes  the  application  of  the  preceding 
sections  in  all  cases  where  either  the  prior  or  the  subsequent  attach- 
ment was  made  in  an  action  commenced  before  a  trial  justice.  Put- 
nam V.  Bixby,  6  Gray  528. 

DISSOLUTION   OF   ATTACHMENTS   BY   GIVING   BOND. 

Sect.  122.  '■'■  At  any  time  before  final  judgment^  See  Johnson  v. 
Collins,  117  Mass.  343. 
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"  To  he  approved  hij  the  plamtiff"  ,  .  .  or  by  a  master  in  chancery.''^ 
An  approval  of  a  surety  by  the  plaintiff,  after  a  master  in  chancery 
has  refused  to  approve  such  surety,  has  been  held  to  be  valid.  Daley 
V.  Carney,  117  Mass.  288,  289. 

"  With  condition  to  pay  to  the  plaintiff  the  amount,  if  any,  that  he 
may  recover,  ivithin  thirty  days  after  the  final  judgment  in  such 
action.''''  The  death  of  the  defendant,  the  appointment  of  an  adniin- 
inistrator  of  his  estate,  and  the  representation  of  the  estate  as 
insolvent,  will  not  prevent  the  plaintiff,  after  summons  to  the  admin- 
isti-ator  and  his  failure  to  appear,  from  taking  a  judgment  against 
the  goods  and  estate  of  the  deceased  defendant  in  the  hands  of  the 
administrator,  and  such  judgment  will  fix  the  liability  of  the  sureties 
on  the  bond.     Gass  v.  Smith,  6  Gray  112. 

In  the  absence  of  fraud  or  collusion  a  judgment  against  the  de- 
fendant is  conclusive  against  the  surety  in  an  action  on  the  bond. 
Cutter  V.  Evans,  115  Mass.  27.  And  this  rule  applies  even  where  a 
judgment  is  entered  as  of  a  former  term,  and  is  thus  so  far  ante- 
dated that  the  thirty  days  referred  to  in  this  section  have  expired 
before  the  judgment  has  any  actual  existence.  Tapley  v.  Goodsell, 
122  Mass.  176,182. 

The  sureties  will  not  be  discharged  by  the  commitment  of  the  de- 
fendant on  execution  after  breach  of  the  condition  of  the  bond,  and, 
if  the  defendant  is  afterwards  discharged  on  taking  the  poor  debtor's 
oath,  the  obligee  will  be  entitled,  in  an  action  against  the  sureties,  to 
judgment  and  execution  for  the  amount  recovered  in  the  action  in 
which  the  attachment  was  made.  Murray  v.  Shearer,  7  Cush.  333. — 
Moore  v.  Loring,  106  Mass.  455. 

The  sureties  on  a  bond  to  dissolve  an  attachment  of  the  property 
of  three  defendants  have  been  held  not  to  be  discharged  by  the  fact 
that  judgment  in  the  original  action  was  obtained  against  two  only 
of  the  three  defendants  and  in  favor  of  the  third,  Leonard  v.  Speidel, 
104  Mass.  356,  359.  See  also,  to  the  same  effect,  Campbell  v.  Brown, 
121  Mass.  516,  519. 

So  also  sureties  on  a  bond  to  dissolve  an  attachment  of  the  prop- 
erty of  two  defendants  have  been  held  not  to  be  discharged  by  the 
fact  that  the  plaintiff  had  discontinued  the  original  action  as  to  one 
of  the  two  defendants.  Poole  v.  Dyer,  123  Mass.  363.  —  Dalton  v. 
Barnard,  150  Mass.  473,  475. 

But  sureties  have  been  held  to  be  discharged  where,  after  entry  of 
the  action,  the  plaintiff  summoned  in  a  new  defendant  and  obtained 
judgment  against  liim  jointly  with  the  original  defendants.  Richards 
V.  Storer,  114  Mass.  101.  —  Tucker  v.  White,  5  Allen  322. 
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Sureties  have  been  held  not  to  be  discharged  by  the  fact  that  the 
writ  in  the  action  was  not  entered  on  the  return  day,  but  was  en- 
tered late,  with  the  consent  of  the  defendant  and  pursuant  to  a  rule 
of  the  court.     Lee  v.  James,  150  Mass.  475,  476. 

"  And  also  to  pay  to  the  plaintiff,  within  thirty  days  after  the  entry 
of  any  special  judgment  in  accordance  with  chapter  one  hundred  and 
seventy-one.^'  For  the  purpose  of  this  provision  relative  to  the  entry 
of  a  special  judgment,  sec  Loring  v.  Eager,  3  Cush.  188.  —  Carpen- 
ter V.  Turrell,  100  Mass.  450,  452. —  Braley  v.  Boomer,  116  Mass. 
527.  —  Johnson  v.  Collins,  117  Mass.  343.  —  Hamilton  v.  Bryant,  114 
Mass.  543. 

In  case  a  bond  has  been  given  under  this  section  to  several  obli- 
gees, if  some  of  the  obligees  die,  the  action  on  the  bond  should  be 
brought  in  the  name  of  the  survivors.  Donnell  v.  Manson,  109  Mass. 
576,  579. 

As  to  the  effect  of  errors  and  irregularities  in  the  form  of  the  bond, 
see  Hewes  v.  Cooper,  115  Mass.  42.  —  Campbell  v.  Brown,  121  Mass. 
516,  519.  —  Central  Mills  v.  Stewart,  133  Mass.  461. 

It  is  not  necessary  that,  before  suit  is  brought  on  a  bond  given 
under  this  section,  execution  should  be  taken  out  in  the  original 
action,  or  a  demand  for  the  amount  of  the  judgment  therein  made 
on  the  defendant.     Campbell  v.  Brown,  121  Mass.  516,  520. 

In  an  action  on  a  bond  given  under  this  section  judgment  should 
be  entered  for  the  amount  of  the  penalty  of  the  bond,  and  execution 
awarded  for  such  portion  of  that  amount  as  may  appear  to  be  due, 
according  to  P.  S.  c.  171,  ss.  9,  10.  Leonard  v.  Speidel,  104  Mass. 
356,  360.     But  see  Huntress  v.  Burbank,  111  Mass.  213,  216. 

Sect.  125.  The  failure  of  the  defendant  to  file  the  bond  pursuant 
to  this  section,  will  not  affect  the  plaintiff's  right  of  action  on  such 
bond.     Smith  v.  Meegan,  122  Mass.  6. 

Sect.  126.  "  After  the  entry  of  a  special  judgment.^'  A  bond 
without  this  condition  may  nevertheless  be  good  at  common  law 
against  the  sureties.  Mosher  v.  Murphy,  121  Mass.  276.  —  Smith  v. 
Meegan,  122  Mass.  6. 

"  The  defendant,  or  some  one  m  Ms  behalf,  may  mahe  written  ap- 
plication^  It  is  not  necessary  that  such  application  should  be 
signed.     Commonwealtli  v.  Costello,  120  Mass.  358,  368. 

Sect.  128.  For  a  case  in  which  a  bond,  varying  somewhat  from 
the  form  prescribed  in  this  section,  was  held  to  be  nevertheless 
valid,  see  Commonwealth  v.  Costello,  120  Mass.  358,  368. 
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CHAPTER  162. 

OP  ARREST,   IMPRISONMENT,   AND   DISCHARGE. 
ARREST   ON   MESNE    PROCESS   AND    EXECUTION. 

To  effect  an  arrest,  it  is  not  necessary  for  tlie  officer  to  touch  the 
person  intended  to  be  arrested,  but  it  is  enough  if  the  person  is 
within  the  power  of  the  officer  and  submits  to  the  arrest.  Mowry 
V.  Chase,  100  Mass.  79,  85. 

"  Parties  and  witnesses,  attending  in  good  faith  any  legal  tribunal, 
whether  a  court  of  record  or  not,  having  power  to  pass  upon  the 
rights  of  the  persons  attending,  are  privileged  from  arrest  on  civil 
process  during  their  attendance  and  for  a  reasonable  time  in  going 
and  returning,  whether  they  are  residents  of  this  state  or  come  from 
abroad,  whether  they  attend  on  summons  or  voluntarily,  and  whether 
they  have  or  have  not  obtained  a  writ  of  protection."  And  parties 
and  witnesses  attending  either  branch  of  the  legislature  or  its  com- 
mittees are  equally  privileged  from  arrest.  Thompson's  Case,  122 
Mass.  428,  429.     See  also  May  v.  Shumway,  16  Gray  86. 

An  infant  is  not  liable  to  arrest  for  debt  or  costs  upon  a  civil  pro- 
cess, and  this  chapter  applies  only  to  persons  who  are  sui  juris. 
Cassier's  Case,  139  Mass.  458,  460. 

As  to  the  right  of  one  who  has  been  arrested  on  a  process,  regular 
on  its  face,  but  which  has  been  fraudulently  or  irregularly  obtained, 
to  maintain  an  action  for  an  illegal  arrest  against  the  officer  who 
served  the  process  and  the  creditor  who  caused  it  to  be  issued,  see 
Cassier  v.  Fales,  139  Mass.  460. 

As  to  the  records  of  magistrates  acting  under  this  chapter,  see 
May  V.  Hammond,  146  Mass.  439,  441. 

Section  1.  The  affidavit  must  conform  strictly  to  the  requirements 
of  the  statute.  The  omission  of  the  words  "  and  has  reason  to  be- 
lieve" will  be  fatal  to  the  validity  of  an  arrest.  In  re  Henry  D. 
Stone,  22  Law  Reporter  599.  An  affidavit  for  the  arrest  of  '"  the  de- 
fendant," in  a  writ  against  two  defendants,  without  showing  which 
of  the  two  is  intended,  is  insufficient  to  authorize  the  arrest  of  either. 
Hitchcock  V.  Baker,  2  Allen  431.  As  to  irregularities  in  the  affi- 
davit, see  also  Stone  v.  Carter,  and  Abbott  v.  Tucker,  cited  below. 

If  a  person  causes  another  to  be  arrested,  without  first  making 
the  required  affidavit,  he  will  be  liable  to  an  action  of  tort  therefor. 
Cody  V.  Adams,  7  Gray  59. 

Sect.  2.  This  section  was  probably  enacted  by  reason  of  the  de- 
cision in  Wood  V.  Melius,  8  Allen  434. 
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Sect,  5.  "  An  execution  issued  for  costs  onlyT  This  section 
applies  to  real  as  well  as  to  personal  actions.  Where  an  execution, 
issued  upon  a  judgment  founded  on  a  writ  of  entry  to  foreclose  a 
mortgage,  recited  that  the  sum  recovered  was  for  "  costs  and  dam- 
ages," it  was  held  that  this  recital  would  not  of  itself  render  an 
alhdavit  necessary,  it  being  impossible  to  recover  any  damages  in 
such  an  action.  Hildreth  v.  Brigham,  12  Allen  71.  See  also  Gibbs 
V.  Taylor,  143  Mass.  187,  188. 

Sect.  17.  One  of  two  defendants  may  be  arrested  on  an  execution, 
although  he  offers  to  show  to  the  officer  sufficient  property  of  the 
other  defendant  to  satisfy  the  execution.  Dooley  v.  Cotton,  3  Gray 
496. 

"  Exclusive  of  all  costs  ivhich  make  part  of  said  judgment^  whether 
the  same  have  accrued  in  the  last  action  or  in  any  former  action  on 
the  same  original  cause  of  action.''^  This  provision  does  not  require 
that,  upon  an  execution  obtained  in  an  action  on  a  bond  to  dissolve 
an  attachment,  the  costs  which  were  obtained  in  the  original  action, 
and  which  went  to  increase  the  amount  of  the  judgment  in  the 
action  on  the  bond,  should  be  excluded.  Hooper  v.  Cox,  117  Mass. 
1,2. 

"  Makes  affidavit^  An  affidavit  will  be  sufficient  for  the  purpose 
of  authorizing  an  arrest,  if  it  follows  the  form  of  the  statute  without 
more  particular  specifications  of  the  alleged  fraud.  Frost's  Case, 
127  Mass.  550,  554. 

The  affidavit  must  be  made  before  the  notice,  called  for  by  section 
18,  is  given.     Atwood  v.  Wheeler,  149  Mass.  96. 

"  Some  magistrate^  If  the  magistrate  is  at  the  same  time  the 
attorney  of  the  judgment  creditor  in  the  action  in  which  the  execu- 
tion issued,  the  arrest  is  unlawful.  McGregor  v.  Crane,  98  Mass. 
530.  But  a  justice  of  the  peace  was  held  not  to  be  disqualified  to 
take  the  affidavit  by  the  fact  that  he  was  a  student  of  law  with  the 
attorney  of  the  judgment  creditor  and  received  some  compensation 
for  his  services  in  the  office  of  such  attorney  ;  and  it  was  held  to  be 
immaterial  that  afterwards,  by  the  request  of  such  attorney,  he  ap- 
peared with  the  debtor's  attorney  at  an  adjournment  of  the  debtor's 
examination,  and  stated  to  the  magistrate  that  the  creditor's  attor- 
ney consented  to  a  continuance  thereof.  Knight  v.  Sampson,  99 
Mass.  36. 

It  is  not  necessary  that  the  affidavit  should  be  sworn  to  before  a 
magistrate  within  the  county  in  which  the  arrest  is  to  be  made,  or  in 
which  the  debtor  has  a  residence  or  place  of  business.  Francis  v. 
Howard,  115  Mass.  236,  238. 
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"  IVltieh  lie  does  not  intend  to  apply  to  the  pai/ment  of  the  plaintiff's 
claims  An  affidavit  which  omitted  these  words  has  been  held  to  be 
insufficient.     Stone  v.  Carter,  13  Gray  575. 

An  affidavit  upon  an  execution  against  two  defendants,  which 
states  that  "  the  defendants,  A.  and  B.,  has  property,"  &c.,  "  which 
he  does  not  intend  to  apply,"  &c.,  is  to  be  construed  distributively, 
so  as  to  include  each  of  the  defendants,  and  is  not  rendered  invalid 
by  the  defect  in  grammar.     Abbott  v.  Tucker,  4  Allen  72. 

A  person  under  guardianship  as  a  spendthrift  cannot  legally  be 
arrested  on  this  ground.     Blake's  Case,  106  Mass.  501,  502. 

"  Fh'd.  That  the  debtor  has  property^''  S^c.  Although  more  than 
one  of  these  charges  is  made,  it  is  sufficient  if  one  only  is  proved. 
Macaig's  Case,  137  Mass.  4G7,  469. —Frost's  Case,  127  Mass.  550, 
553. 

"  Second.  That  since  the  debt  was  contracted  or  the  cause  of  action 
accrued'"'     See  Foster  v.  Foster,  130  Mass.  189. 

"  Fifth.  If  the  action  was  founded  on  contract,  that  the  debtor  con- 
tracted the  debt  ivith  an  iyitention  not  to  pay  the  same"  See  notes  to 
section  49. 

As  to  the  proper  evidence  to  prove  this  fact  on  proceedings  under 
section  49,  see  Horton  v.  VVeiner,  124  Mass.  92. 

A  debtor  may  be  arrested  on  this  charge  in  an  action  brought 
upon  a  judgment  founded  on  a  debt  which  was  contracted  with  an 
intention  not  to  pay  it.     Way  v.  Brigham,  138  Mass.  384. 

The  contingent  liability  of  the  indorser  of  a  promissory  note  may 
come  within  this  clause.     May  v.  Hammond,  146  Mass.  439,  441. 

"  The  certificate  of  the  magistrate^  The  certificate  need  not  in 
terms  authorize  an  arrest  in  the  daytime,  and  moreover  a  special 
authority  to  arrest  after  sunset  will  not  prevent  the  officer  from 
making  the  arrest  before  sunset.  Manuel  v.  Bates,  104  Mass.  354. 
See  also  section  26  of  this  chapter. 

"  That  he  is  satisfied  there  is  reasonable  cause  to  believe ^^  ^c.  A 
certificate  that  merely  recites  that  "satisfactory  cause"  for  the 
arrest  has  been  shown,  is  not  sufficient.  The  certificate  should 
"  show  affirmatively  and  directly  that  the  requirements  of  the  stat- 
ute have  been  complied  with."  Smith  v.  Bean,  130  Mass.  298.  A 
certificate  that  the  magistrate  is  "  satisfied  upon  the  evidence  that 
the  charge  made  in  the  affidavit  is  true  "  has,  however,  been  held  to 
be  sufficient.     May  v.  Hammond,  144  Mass.  151. 

Sect.  18.  As  to  the  purpose  and  effect  of  this  section,  see  Carl- 
ton V.  Akron  Sewer  Pipe  Co.,  129  Mass.  40,  42.  —  Newmarket  Nat. 
Bank  v.  Cram,  131  Mass.  204,  206. 
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The  affidavit  mentioned  in  section  17  must  be  made  before  the 
notice  under  this  section  is  given.  Atwood  v.  Wheeler,  149  Mass. 
90. 

If  the  notice  is  not  given  as  required  by  this  section,  the  magis- 
trate cannot  authorize  any  arrest  which  will  not  be  illegal  as  against 
the  creditor  causing  the  arrest.  Lane  v.  Holman,  145  Mass.  221, 
223. 

"  Allounng  not  less  than  three  days  before  the  time  fixed  for  the 
exammation.''''  The  whole  of  the  day  on  which  the  notice  is  given  is 
to  be  included  in  computing  the  number  of  days.  Stewart  v.  Gris- 
wold,  134  Mass.  391.  — Lane  v.  Holman,  145  Mass.  221,  222. 

"  And  at  the  rate  of  one  day  additional  for  every  twenty  four  miles 
travel!!''  When  the  travel  is  less  than  twenty-four  miles,  only  the 
corresponding  fraction  of  a  day  need  be  allowed.  Stewart  v.  Gris- 
wold,  134  Mass.  391,  392.  Fractions  of  hours  also  may  be  taken 
into  consideration  in  cases  of  fractions  of  miles  of  travel.  Jacot  v. 
Wyatt,  10  Gray  236,  237.  The  time  allowed  for  travel  must  be 
reckoned  back  from  the  beginning  of  the  third  day  from  the  day 
fixed  for  the  examination.     Lane  v.  Holman,  145  Mass.  221,  223. 

Sect.  24.  "  Upon  the  same  charged  Upon  either  of  the  other 
charges  mentioned  in  section  17  the  creditor  may  cause  the  debtor 
to  be  again  arrested  before  the  expiration  of  the  three  years.  Frost's 
Case,  127  Mass.  550,  553. 

Sect.  26.  Special  authority  to  arrest  after  sunset  will  not  prevent 
the  officer  from  making  the  arrest  before  sunset.  Manuel  v.  Bates, 
104  Mass.  354. 

This  section  does  not  apply  to  an  arrest  upon  an  execution  for 
costs  only.     Stone's  Case,  129  Mass.  156. 

A  certificate  in  this  form,  —  "I  hereby  authorize  the  arrest  of  the 
said  debtor,  if  his  arrest  is  authorized  by  law,  to  be  made  after  sun- 
set," —  is  sufficient.     Stewart  v.  Griswold,  134  Mass.  391,  393. 

DISCHARGE    OF    PERSONS    ARRESTED    ON    MESNE    PROCESS    AND    EXECUTION. 

Sect.  27.  "  Before  some  judge  .  .  .  of  a  police^  district^  or  muni- 
cijyal  courty  A  special  justice  of  such  a  court  may  act  under  this 
section,  although  there  is  no  disability  of  the  justice,  which  under 
P.  S.  c.  154,  s.  25,  authorizes  and  requires  the  special  justice  to  act. 
Gibbs  v.  Taylor,  143  Mass.  187,  189.  —Dike  v.  Story,  7  Allen  349. 
—  Clement  v.  Sargent,  100  Mass.  300. 

Sect.  28.  "  When  the  debtor  enters  into  a  recognizance  in  com- 
pliance with  the  statutes,  the  recognizance  takes  the  place  of  the 
execution  and  the  arrest,  and  remains  as  security  to  the  creditor. 
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The  power  of  the  execution  is  suspended  until  the  debtor  submits 
himself  to  examination  and  the  magistrate  refuses  the  oath  and  an- 
nexes to  the  execution  his  certificate  to  that  effect.  Then,  if  the 
officer  is  present  at  the  place  of  examination,  and  the  debtor  is  there, 
abiding  the  final  order  of  the  magistrate,  the  officer  is  empowered  to 
take  him.  The  recognizance  is  then  of  no  effect,  and  the  execution 
resumes  its  former  power.  In  this  way,  and  in  no  other,  does  the 
execution  displace  the  recognizance.  The  officer  cannot  act  until 
he  is  warranted  so  to  do  by  the  certificate  of  the  magistrate  annexed 
to  the  execution.  After  breach  of  the  recognizance  the  magistrate 
has  no  poiver  to  act  further  in  the  premises.  The  execution  is  functus 
officio.  The  recognizance  stands  in  its  place  as  the  security  of  the 
creditor,  and  his  only  remedy  is  by  suit  thereon."  Gardner,  J.,  in 
Morgan  v.  Curley,  142  Mass.  107,  109. 

*'  3Iai/  take  his  recognizance.^^  If  the  arrest  was  unlawful,  the  re- 
cognizance will  be  void.  McGregor  v.  Crane,  98  Mass.  530.  But  the 
defence  that  the  arrest  of  the  debtor  was  obtained  by  fraud  and 
perjury  is  not  opeii  in  an  action  upon  the  recognizance.  Everett  v. 
Henderson,  146  Mass.  89. 

The  recognizance  need  not  be  returned  into  a  court  of  record. 
Thacher  v.  Williams,  14  Gray  324,  327. 

It  is  not  necessary  to  state  in  the  recognizance  that  the  debtor 
does  not  desire  any  time  fixed  for  his  examination.  Thacher  v. 
Williams,  14  Gray  324,  326. 

As  to  the  form  of  the  recognizance,  see  also  Adams  v.  Stone,  13 
Gray  396. — Adams  v.  Brown,  14  Gray  579.  —  Commonwealth  v. 
Cutter,  98  Mass.  31.     See  also  P.  S.  c.  161,  s.  19. 

As  to  the  proper  form  of  a  declaration  for  breach  of  a  recognizance 
given  under  this  section,  see  Millett  v.  Lemon,  113  Mass.  355,  362. 

If,  before  breach  of  the  recognizance,  the  judgment  in  favor  of  the 
creditor  is  paid  in  full  by  another  judgment  debtor,  no  action  can  be 
maintained  upon  the  recognizance.  National  Security  Bank  v.  Hun- 
newell,  124  Mass.  260. 

After  a  debtor  arrested  on  execution  has  applied  to  a  proper  mag- 
istrate to  have  a  time  and  place  fixed  for  his  examination,  and  they 
have  been  fixed  accordingly,  and  notice  given  to  the  creditor,  an- 
other magistrate  has  no  jurisdiction,  unless  the  former  application  is 
withdrawn,  to  take  a  recognizance  that  the  debtor  will  deliver  him- 
self up  for  examination  within  thirty  days  ;  and  a  recognizance  so 
taken  will  be  void.     Snelling  v.  Coburn,  10  Allen  344. 

"  In  a  sum  not  less  than  double  the  amount  of  the  execution"  ^c. 
The  recognizance  may  be  taken  in  a  sum  equal  to  double  the  amount 
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of  the  execution  or  of  the  ad  damnum,  or  in  a  greater  sum,  as  the 
magistrate  may  order.  Currier  v.  Poor,  5  Allen  585,  —  Barber  t;. 
Floyd,  109  Mass.  61,  62. 

Since  the  debtor  is  in  no  way  prejudiced,  but  rather  benefited,  by 
the  fact  that  his  recognizance  is  for  a  sum  less  than  double  the 
amount  of  the  execution  or  of  the  ad  damnum,  he  cannot  object  to 
its  validity  on  that  ground.  Thacher  v.  Williams,  14  Gray  324,327. 
See  also  Whittier  v.  Way,  6  Allen  288.  —  Gilmore  v.  Edmunds,  7 
Allen  360. 

The  fee  of  twenty-five  cents,  for  the  execution,  should  not  be  neg- 
lected in  computing  the  penal  sum.  Thacher  v.  Williams,  14  Gray 
324. 

It  seems  that  the  penal  sum  must  be  stated  in  dollars  and  cents. 
A  recognizance  taken  "  in  the  sum  double  the  amount  of  the  execu- 
tion," which  issued  "  for  the  sum  of  $346.98  damage,  and  -19.23  costs 
of  suit,"  "  together  witJi  interest  from  tiie  rendition  of  said  judgment, 
and  twenty-five  cents  more  for  said  execution,"  was  held  to  be  bad. 
Adams  v.  Brown,  14  Gray  579,  582. 

"  That  u'ithin  thirty/  days  from  the  day  of  his  arrest  he  will  deliver 
himself  up, ^^  cj-o.  It  is  sufficient  if  the  debtor  delivers  himself  up 
within  the  thirty  days ;  the  notice  may  be  given  and  the  examination 
had  at  a  later  day.  Marple  v.  Burton,  144  Mass.  79,  80.  As  to 
how  far  the  examination  may  be  postponed,  see  First  Nat.  Bank  of 
Ithaca  V.  Gogin,  148  Mass.  448.  —  City  National  Bank  of  Manchester 
V.  Williams,  122  Mass.  534,  535.  —Barnes  v.  Ladd,  130  Mass.  557. 

Where  a  competent  magistrate  agreed  to  be  present  at  the  time 
and  place  appointed,  but  neglected  to  do  so,  and  in  consequence 
thereof  the  debtor  did  not  actually  appear  before  any  magistrate  for 
examination  within  the  thirty  days,  it  was  held  that  the  condition  of 
the  recognizance  was  broken.  Thacher  v.  W^illiams,  14  Gray  324, 
328.  —  Adams  v.  Stone,  13  Gray  396. 

And  where,  although  the  examination  had  been  actually  begun 
within  the  thirty  days,  the  magistrate  failed  to  appear  at  the  time 
and  place  appointed  for  the  adjourned  examination,  and  no  other 
magistrate  was  procured  under  St.  1870,  c.  77  (re-enacted  in  section 
67  of  this  chapter),  it  was  held,  apparently  on  the  authority  of  the 
cases  just  cited,  that  the  condition  of  the  recognizance  was  broken. 
Morrill  v.  Norton,  116  Mass.  487,  489.  See  also  Hills  v.  Jones,  122 
Mass.  412.  But  the  court  seem  to  have  overlooked  the  fact  that  the 
literal  terms  of  the  condition  had  been  broken  in  the  one  case,  while 
they  had  clearly  been  complied  with  in  the  other.  This  decision 
has,  however,  been  recognized  as  valid  in  Hooper  v.  Cox,  117  Mass. 


PUBLIC  STATUTES,  c.  162,  s.  28.  629 

1,  3 ;  and  in  the  earlier  case  of  Millet  v.  Lemon,  113  Mass.  355,  360, 
361  (published  subsequently  to  those  before  cited),  it  was  said  that 
it  was  "  clearly  the  intention  of  the  law  that  the  debtor,  in  order  to 
be  discharged,  shall  see  to  it  that  he  submits  to  an  examination 
within  the  thirty  days,  before  a  competent  magistrate,  on  notice  to 
the  other  party." 

A  similar  ruling  has  been  made  where  the  magistrate  had  become 
incompetent  to  act,  and  it  was  not  possible  under  any  statute  for 
another  magistrate  to  act  in  his  stead.  Godfrey  v.  Munyan,  120 
Mass.  240,  243.     See  also  Vinal  v.  Tuttle,  144  Mass.  14,  16. 

The  condition  of  the  recognizance  has  been  held  to  have  been 
broken  where  the  debtor  appeared  before  the  magistrate,  but  ob- 
jected to  being  examined,  and  no  examination  was  had.  Simpson  v. 
Trivett,  120  Mass.  147,  152.  See  also  Cook  v.  Thayer,  123  Mass. 
333,  336. 

It  is  not  necessary  that  the  execution  should  be  before  the  magis- 
trate at  the  time  of  the  examination,  —  it  will  be  sufficient  if  it  is 
there  in  time  for  the  magistrate  to  indorse  upon  it  his  certificate  of 
refusal,  in  case  the  oath  should  be  refused.  Simpson  v.  Trivett,  120 
Mass.  147,  153. 

If  a  debtor  is  discharged  by  a  qualified  magistrate  after  due  pro- 
ceedings within  thirty  days,  the  recognizance  is  avoided,  notwith- 
standing the  debtor,  more  than  seven  days  previously,  applied  to 
another  magistrate,  and  notified  the  plaintiff,  but  failed  to  appear. 
Sweeney  v.  Gillooly,  103  Mass.  549. 

After  a  recognizance  is  given  under  this  section,  if  the  creditor 
makes  a  contract,  binding  upon  him  either  at  law  or  in  equity,  to 
give  more  time  to  the  debtor,  the  surety  will  be  discharged  thereby. 
But  a  gratuitous  agreement  to  give  more  time  was  held  not  to  dis- 
charge the  surety,  especially  as  it  was  conditional,  and  the  condition 
was  broken  before  the  expiration  of  the  thirty  days.  Abbott  v. 
Tucker,  4  Allen  72. 

Where  a  person,  who  had  given  a  recognizance  under  this  section, 
went  into  insolvency  within  the  thirty  days,  it  was  held  that  he  was 
still  bound  to  deliver  himself  up  for  examination,  and  that,  if  he 
failed  to  do  so,  a  subsequent  discharge  in  insolvency  would  be  no  de- 
fence to  an  action  against  the  sureties  for  breach  of  the  condition 
of  the  recognizance.     Smith  v.  Randall,  1  Allen  456,  460. 

A  recognizance  taken  by  a  justice  of  a  police  court,  the  condition 
of  which  required  the  debtor  to  surrender  himself  for  examination  in 
court,  instead  of  before  the  justice,  was  held  to  be  void.  Underwood 
V.  Clements,  16  Gray  169. 
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"Where  the  recognizance  named  a  particular  person  as  the  mag- 
istrate before  whom  the  debtor  should  appear,  it  was  held  that 
it  was  not  invalid  on  that  account.  Cook  v.  Thayer,  121  Mass.  415, 
417. 

In  a  case  where  the  hearing  was  had  in  the  building  named  in  the 
notice,  but  in  a  different  room  from  that  specified,  it  was  held  that 
the  facts  showed  that  the  creditor  had  waived  any  objection  on  that 
account.     Lynde  v.  Hichardson,  124  Mass.  557. 

The  condition  of  the  recognizance  has  been  held  to  be  broken 
and  the  surety  liable,  where  the  notice  was  not  given,  although  the 
creditor  and  the  debtor  had  agreed  in  writing,  on  the  twenty-seventh 
day  after  the  arrest,  that  the  hearing  should  be  postponed  for  one 
week  from  that  date.     Barber  v.  Floyd,  109  Mass.  61,  62. 

Where,  prior  to  the  time  appointed  for  the  hearing,  it  was  agreed 
by  the  counsel  of  both  debtor  and  creditor  that  the  hearing  should 
be  adjourned  to  a  time  named,  the  failure  of  both  the  debtor  and 
the  magistrate  to  appear  at  the  time  and  place  originally  appointed 
was  held  not  to  constitute  a  breach  of  the  recognizance.  Mount 
Washington  Glass  Works  v.  Allen,  121  Mass.  283. 

As  to  what  will  amount  to  a  waiver  by  the  creditor  of  compliance 
by  the  debtor  with  the  terms  of  the  recognizance,  see  also  Andrews 
v.  Knowlton,  121  Mass.  316.  —  Chellis  v.  Leavitt,  124  Mass.  359.  — 
Vinal  V.  Tuttle,  144  Mass.  14,  16. 

"  Criving  notice  of  the  time  and  place  thereof,  as  herein  provided.''^ 
It  seems  that  it  is  not  necessary  to  insert  this  clause  in  the  recog- 
nizance. See  Gilmore  v.  Edmunds,  9  Allen  379.  —  Cassidy  v.  Hart, 
104  Mass.  221,  222. 

A  recognizance,  taken  after  the  passage  of  St.  1861,  c.  112,  was 
held  not  to  be  rendered  invalid  by  reason  of  being  conditioned  that 
the  debtor  would  deliver  himself  up  for  examination,  "  giving  notice 
of  the  time  and  place  thereof  in  the  manner  provided  by  the  124th 
chapter  of  the  General  Statutes,"  without  referring  to  the  statute  of 
1861.     Cassidy  v.  Hart,  104  Mass.  221. 

"  And  7iot  depart  without  leave  of  the  mafjistrate .^^  See  Skinner  v. 
Frost  6  Allen  285.  —  Millett  v.  Lemon,  113  Mass.  355,  359.  —  Cook 
V.  Thayer,  121  Mass.  415,  417.  —  Barbara  v.  Gomez,  149  Mass.  221. 

"  Making  no  default  at  any  time  fixed  for  his  examination.'"  An 
agreement  made  between  a  judgment  debtor  and  his  creditor  during 
an  adjournment,  that  the  debtor  shall  pay  and  the  creditor  receive 
a  certain  sum  monthly,  to  an  amount  less  than  the  judgment,  in  full 
satisfaction  thereof,  will  not  relieve  the  debtor  from  the  duty  of  ap- 
pearing before  the  magistrate  at  the  time  fixed  for  the  adjourned 
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hearing ;  and  if  he  fails  so  to  appear,  it  will  be  a  breach  of  his  re- 
cognizance, for  which  his  surety  thereon  will  be  liable.  Merrill  v. 
Roulstone,  14  Allen  511.  But  see  Andrews  v.  Knowlton,  121  Mass. 
316,  318. 

If  the  debtor  fails  to  appear,  by  reason  of  being  committed  to  jail 
on  a  warrant  on  a  criminal  charge,  the  sureties  on  his  recognizance 
will  be  held,  if  they  do  not  surrender  him,  or  give  notice  of  his  im- 
prisonment to  the  judgment  creditor  or  his  attorney,  or  apply  to  the 
magistrate,  if  a  hearing  has  been  begun,  for  a  continuance.  Turner 
V.  Bartlett,  109  Mass.  603. 

"  And  abide  the  final  order  of  the  magistrate  thereon."  The  fact 
that  the  debtor  did  not  abide  the  final  order,  may  be  proved  by 
parol.  Peck  v.  Emery,  1  Allen  463.  If  the  magistrate  refuses  to 
administer  the  oath,  the  recognizance  does  not  require  the  debtor  to 
go  in  search  of  the  officer  for  the  purpose  of  delivering  himself  up. 
Jacot  V.  Wyatt,  10  Gray  236,  240.  —  Russell  v.  Goodrich,  8  Allen 
150,  151.  —  Skinner  v.  Frost,  6  Allen  285.  But  the  debtor  must  not 
depart  until  the  certificate  of  such  refusal  is  made  according  to  sec- 
tions 43  and  44  of  this  chapter.  Lothrop  v.  Bailey,  14  Allen  514. 
—  Fuller  V.  Meehan,  118  Mass.  135.  —  Knight  v.  Sampson,  99  Mass. 
36. 

After  the  certificate  has  been  made,  the  debtor  is  not  bound  to 
wait  longer  for  the  creditor  to  send  for  the  execution,  or  for  an  offi- 
cer to  serve  it.     Goodall  v.  Myrick,  111  Mass.  484. 

If  a  magistrate  orders  the  discharge  of  the  debtor  on  a  Fast  Day, 
such  order  will  be  void,  and  the  debtor  will  be  liable  on  his  recog- 
nizance, notwithstanding  such  discharge.  Estes  v.  Mitchell,  14 
Allen  156.  But  w^here  a  magistrate  adjourns  an  examination  to  a 
Sunday,  it  seems  that  the  debtor  must  appear  on  such  day,  and  that 
the  magistrate  may  then  appear  and  make  a  valid  adjournment  to  a 
week  day.     Hooper  v.  Cox,  117  Mass.  1,  3. 

Where  the  magistrate  refused  to  give  the  debtor  a  certificate  of 
discharge  for  the  reason  that  he  had  refused  to  pay  a  fee,  the  pay- 
ment of  which  was  not  legally  a  condition  precedent  to  his  obtaining 
his  discharge,  it  was  held  that  the  debtor,  by  thereupon  departing 
without  the  consent  of  the  magistrate,  did  not  commit  a  breach  of 
his  recognizance.     Coleman  v.  Hawkes,  120  Mass.  594,  595. 

See  also  notes  to  section  36  of  this  chapter. 

Sect.  29.  As  to  what  will  constitute  a  surrender  and  a  new 
recognizance,  see  Pacific  Mutual  Insurance  Company  v.  Canterbury, 
104  Mass.  433. 

Sect.    31.     "  The  magistrate"     This   term  includes   only   those 
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classes  of  magistrates  mentioned  in  section  27.  Paul  v.  Holden,  14 
Allen  29.  It  need  not,  however,  be  the  same  magistrate  who  took  the 
recognizance.     Elliott  v.  Willis,  1  Allen  461.     See  also  section  28. 

"  The  plaintiff  or  creditor:'      See  FoUansbee  v.  Bird,  8  Cush.  289. 

"  Designating  his  official  capacity:'  This  requirement  is  not  satis- 
fied by  the  mere  addition  of  the  word  "  magistrate  "  to  the  signature. 
Carter  v.  Clohecy,  100  Mass.  299.  Nor  is  it  satisfied  by  the  addition 
of  the  words  "  justice  of  the  peace,"  although  the  person  is  in  fact  a 
trial  justice.     Nash  v.  Coffey,  105  Mass.  341. 

"  To  A B ."  A  notice  to  a  corporation,  which  did  not  de- 
scribe it  by  its  true  name,  but  which  was  sent  to  the  attorney  of  the 
corporation  and  was  acknowledged  by  him  as  notice  to  the  corpora- 
tion, has  been  held  to  be  sufficient.  Mutual  Safety  Fire  Insurance 
Company  v.  Woodward,  8  Allen  148. 

Where  a  debtor  had  been  arrested  on  an  execution  in  favor  of  five 
joint  plaintiffs,  a  notice  directed  to  four  only  and  served  on  the  at- 
torney of  the  five,  was  held  to  be  sufficient.  Dana  v.  Carr,  124 
Mass.  397. 

So  also  of  a  notice  directed  to  "  A.,  attorney  for  B.  et  al.,  credi- 
tors," where  the  debtor  had  been  arrested  on  an  execution  in  favor 
of  B.  alone.     Hill  v.  Bartlett,  124  Mass.  399. 

So  also  of  a  notice  which  gave  only  the  initial  of  the  first  name  of 
the  creditor.     Dwyer  v.  Winters,  126  Mass.  186. 

"  C D ."     The  omission  of  the  debtor's  middle  name  was 

held  not  to  invalidate  a  notice  in  which  he  was  in  other  ways  so  dis- 
tinctly described  that  there  could  be  no  doubt  in  the  creditor's  mind 
as  to  the  person  intended.     Collins  v.  Douglass,  1  Gray  167. 

So  also  where  the  notice  gave  the  debtor's  name  as  "  Henry  D. 
Winter,"  which  was  his  true  name,  although  in  the  writ,  execution, 
and  recognizance  his  name  was  given  as  "  Henry  Winters."  Dwyer 
V.  Winters,  126  Mass.  186. 

See  also  Van  Kuran  v.  May,  7  Allen  466. 

"  Arrested  on  mesne  process  (or  execution}  in  yoiir  favor:'  If  the 
debtor  has  been  so  arrested  in  more  than  one  suit,  the  notice  must 
specify  which  suit  is  referred  to.  Merriam  v.  Haskins,  7  Allen  346. 
But  in  a  case  in  which  the  debtor  had  been  arrested  at  different 
times  on  two  executions  in  favor  of  the  same  creditor,  it  was  held  that 
two  notices,  precisely  alike  and  in  the  usual  form,  fixing  the  same 
time  and  place  for  the  examination,  and  served  upon  the  creditor  at 
the  same  time,  were  sufficient.     Way  v.  O'Sullivan,  106  Mass.  118. 

A  notice,  in  which  the  execution  was  described  as  issued  from  the 
court  of  common  pleas  holden  at  Lowell,  when  in  fact  it  was  issued 
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from  that  court  holden  at  Boston,  was  held  to  be  bad.  Shed  v. 
Tileston,  8  Gray  244. 

A  notice  which  recited  that  the  debtor  had  been  arrested  on  execu- 
tion, when  in  fact  he  had  been  arrested  on  mesne  process,  has  been 
held  to  be  valid.     Calnan  v.  Toomey,  129  Mass.  451. 

^''Naming  the  day  and  hour  and  place. *^  Seven  o'clock  P.  M.  in 
January  is  not  an  unreasonable  hour.     May  v.,Foote,  7  Allen  354. 

Where  the  notice  named  as  the  day  "  the  third  day  of  September," 
without  mentioning  the  year  or  adding  "  next,"  it  was  held  to  be 
good.     Salmon  v.  Nation,  109  Mass.  216,  218. 

Where  the  place  named  in  the  notice  was  the  "  police  court  in 
Lynn,"  there  being  a  place  designated  and  well  known  for  holding 
the  police  court  of  Lynn,  it  was  held  that  the  notice  was  sufficient. 
Danforth  v.  Knowlton,  111  Mass.  76. 

Sect.  32.  "  The  notice  shall  be  served,^'  ^c.  Due  service  of  the  no- 
tice may  be  waived,  and  such  waiver  may  be  proved  by  parol,  although 
the  officer's  return,  showing  a  defective  service,  does  not  allude  to 
the  waiver.  Lord  v.  Skinner,  9  Allen  376.  —  Williams  v.  Kimball, 
132  Mass.  214.  —  Goldenberg  v.  Blake,  145  Mass.  354,  356. 

The  apnearance  of  the  plaintiff's  attorney  at  the  time  and  place 
mentione*  in  the  notice,  for  the  purpose  of  examining  the  notice  and 
the  officer's  return  thereon,  will  not  amount  to  a  waiver  of  any  ob- 
jection to  the  notice  or  to  the  service  thereof.  Francis  v.  Howard, 
115  Mass.  236,  238. 

If  the  return  states  that  service  was  made  on  a  certain  day,  without 
specifying  the  hour,  and  the  fact  is  that  the  service  was  good  if  made 
before,  but  not  if  made  after,  a  certain  hour  on  that  day,  the  return 
is  not  sufficient  evidence  of  due  service.  Park  v.  Johnston,  7  Gush. 
265.     See  also  Smith  v.  Randall,  1  Allen  456. 

"  By  an  officer  qualified,''  ^c.  If  the  person  who  serves  the  notice 
is  a  constable  de  facto,  his  right  to  his  office  cannot  be  questioned  in 
a  suit  to  which  he  is  not  a  party.  Elliott  v.  Willis,  1  Allen  461.  — 
Petersilea  v.  Stone,  119  Mass.  465. 

A  sheriff  cannot  serve  such  a  notice  outside  of  his  county.  Hen- 
shaw  V.  Savil,  114  Mass.  74. 

In  a  suit  upon  the  recognizance,  a  legal  and  sufficient  return  by 
the  proper  officer  is  conclusive  as  to  the  facts  returned.  Niles  v. 
Hancock,  3  Met.  568.  —  Collins  v.  Douglass,  1  Gray  167,  171.— 
Henshaw  v.  Savil,  114  Mass.  74. 

But  certain  facts,  though  not  appearing  in  the  officer's  return,  may 
be  shown  by  parol  evidence.     Taylor  v.  Clarke,  121  Mass.  319. 

"  By  giving  to  the  plaintiff  or  creditor.''     These  words  are  only 
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satisfied  by  a  personal  delivery  by  the  officer,  and  not  by  a  delivery 
by  the  hand  of  a  third  person.  Williams  v.  Kimball,  135  Mass.  411, 
412.  (In  the  report  of  this  case  the  important  fact,  that  the  service 
of  the  notice  was  made  less  than  a  day  before  the  time  appointed 
for  the  examination,  is  omitted.) 

"  His  agent  or  attorney.''^  See  City  Bank  at  Providence  v.  Fuller- 
ton,  11  Met.  73,  77. 

A  service  upon  eitlier  will  be  sufficient,  if  both  reside  in  the 
county  in  which  the  arrest  is  made.  Salmon  v.  Nation,  109  Mass. 
216,  218. 

Although  the  plaintiff  resides  within  the  county,  and  his  attorney 
out  of  the  county,  service  upon  the  latter  will  be  sufficient.  Har- 
wood  V.  Wiley,  115  Mass.  358,  360. 

Where  the  creditor  lived  out  of  the  state,  but  had  two  attorneys 
of  record,  partners  in  business,  within  the  state,  a  return  which 
stated  that  the  notice  had  been  served  on  the  creditor  "  by  giving  in 
hand  an  attested  copy  to  Messrs.  A.  &  B.,  his  attorneys  of  record," 
was  held  to  be  good,  although  it  was  objected  that  the  return  showed 
but  one  copy,  and  that  therefore  there  could  not  have  been  good 
service  upon  two  persons.     Knight  v.  Fifield,  7  Cush.  263. 

As  to  who  is  an  "  agent "  of  the  creditor  within  the  nwaning  of 
this  section,  see  Newcomb  v.  Willcutt,  124  Mass.  178,  180. 

"  An  attested  copy  thereof.''^  A  service  of  the  original  notice,  in- 
stead of  an  attested  copy  of  it,  has  been  held  to  be  a  sufficient  com- 
pliance with  this  section.    Callaghan  v.  Whitmarsh,  145  Mass.  340. 

"  Not  less  than  one  dayP  That  is,  a  week  day.  Cunningham  v. 
Malian,  112  Mass.  58,  59. 

"  At  the  rate  of  not  less  than  one  day  for  every  twenty-four  miles 
travel.^'  For  a  fraction  of  a  mile  an  allowance  of  the  corresponding 
fraction  of  an  hour  is  all  that  is  required.  Jacot  v.  Wyatt,  10  Gray 
236. 

The  time  to  be  allowed  for  travel  is  to  be  computed  by  the  dis- 
tance of  the  place  of  examination  from  the  place  of  service.  Carroll 
V.  Rogers,  4  Allen  70. 

"  The  notice  shall  be  served  upon  the  agent  or  attorney,  if  he  lives 
in  the  county,  or  has  his  usual  place  of  business  therein^  If  there  is 
such  agent  or  attorney,  personal  notice  to  the  creditor,  who  does  not 
reside  within  the  county,  is  not  sufficient.  Putnam  v.  Williams,  2 
Allen  73. 

Wliere  the  attorney  lived  within  the  county,  it  was  held  that  ser- 
vice upon  him  was  good,  although  made  at  his  place  of  business  in 
another  county.     Carroll  v.  Rogers,  4  Allen  70. 
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As  to  the  proper  form  of  a  notice  to  be  served  on  the  attorney  of 
a  non-resident  plaintiff,  see  Pierce  v.  Phillips,  101  Mass.  313. 

'■'■Ifno  auchayent  or  attorney  n  found  within  the  county,  the  notice 
may  he  served  on  the  officer  who  made  the  arrest.''''  Service  upon  the 
officer  in  such  case  is  not  imperative,  and  the  debtor  has  his  choice 
between  such  service  and  service  upon  the  creditor  or  his  attorney  or 
agent.    Way  v.  Carlisle,  13  Allen  398. 

Service  upon  the  officer  will  be  good,  if  neither  the  creditor  nor 
his  agent  or  attorney  has  a  place  of  residence  or  of  business  within 
the  county,  although  the  agent  or  attorney  may  happen  to  be  within 
the  county.     Richardson  v.  Smith,  1  Allen  541. 

If  the  agent  or  attorney  is  temporarily  absent  from  the  county, 
or  cannot  be  found  upon  reasonable  search,  service  may  be  made 
upon  the  officer,  Hyatt  v.  Felton,  9  Allen  378.  —  May  v.  Foote,  7 
Allen  354.  —  McGurkine  v.  Bates,  113  Mass.  507,  508. 

When  service  is  made  upon  the  officer,  the  allowance  of  time  is 
to  be  computed  in  the  same  way  as  in  the  case  of  service  upon  the 
plaintiff  or  his  attorney.     Homer  v.  Sinnott,  119  Mass.  191,  192. 

When  service  is  allowed  to  be  made  on  the  officer  who  made  the 
arrest,  such  officer  cannot  waive  the  necessity  of  a  formal  service 
according  to  law.     Cutler  v.  Boyd,  124  Mass.  181. 

"  The  person  who  made  the  writ  may  always  he  regarded  as  the  at- 
torney of  the  plaintiff y  See  Willard  v.  Gage,  103  Mass.  354.  — 
Harwood  v.  Wiley,  115  Mass.  358,  360. 

Sect.  33.  This  section  has  no  application  to  a  notice  given  by  a 
magistrate  without  authority  from  the  debtor.  Burt  v.  Geary,  128 
Mass.  404,  406. 

The  effect  of  this  section  is  to  give  an  unrestricted  right  to  a  new 
application  and  notice  at  the  expiration  of  seven  days  from  the  ser- 
vice of  the  former  notice,  without  reference  to  the  causes  which  pro- 
duced failure  in  the  former  proceedings.  Sweeney  v.  Gillooly,  103 
Mass.  549,  551. 

If  it  does  not  appear  affirmatively  that  the  first  notice  was  insuffi- 
cient in  form  or  service,  a  new  notice  given  within  seven  days  will 
be  held  to  be  invalid.  Browne  v.  Hale,  127  Mass.  158,  163.  —  Saf- 
ford  V.  Clark,  105  Mass.  389.  —  Hastings  v.  Partridge,  124  Mass. 
401,403. 

So  also  if  the  first  notice  was  in  fact  sufficient,  although  the  mag- 
istrate may  have  adjudged  it  insufficient.  Millett  v.  Lemon,  113 
Mass.  355,  358. 

But  the  objection  that  a  second  notice  was  given  contrary  to  this 
section,  may  be  waived  by  the  creditor  by  appearing  without  objec- 
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tion  at  the  time  named  in  such  notice.  Mclnerny  v.  Samuels,  125 
Mass.  425. 

The  fact  that  a  prior  notice  has  been  given  within  the  seven  days, 
cannot  be  proved  by  a  copy  attested  by  an  officer,  if  no  reason  for 
not  producing  the  original  is  shown.  Richardson  v.  Smith,  1  Allen 
541. 

"  Until  the  expiration  of  seven  days^  These  days  are  to  be  ex- 
clusive of  the  day  of  the  service  of  the  first  notice.  Millett  v.  Lemon, 
113  Mass.  355,  361. 

Sect.  34.  "  Shall  attend  at  the  tiine."  Both  the  creditor  and 
the  debtor  are  to  be  allowed  one  hour  from  the  time  specified, 
within  which  to  make  their  appearance.  Phelps  v.  Davis,  6  Allen 
287.  —  Hobbs  v.  Fogg,  6  Gray  251.  — Niles  v.  Hancock,  3  Met.  568. 
The  same  allowance  is  to  be  made  to  the  magistrate.  Hills  v.  Jones, 
122  Mass.  412,  413.  —  Carleton  v.  Wakefield,  111  Mass.  481,  483. 
—  Adams  v.  Stone,  13  Gray  396,  400. 

The  same  allowance  is  to  be  made  also  in  cases  of  adjournment. 
Carleton  v.  Wakefield,  111  Mass.  481,  483.  —  Hills  v.  Jones,  122 
Mass.  412,  414. 

At  the  time  appointed  for  the  hearing,  the  creditor  may  appear 
specially  to  object  to  the  notice  of  the  hearing  or  to  the  service  of  such 
notice  on  him,  and  he  will  not  by  such  appearance  waive  the  objec- 
tions to  the  notice  or  service.  Williams  v.  Kimball,  132  Mass. 
214,  216. 

Sect.  35.  The  adjournment  may  be  ordered  before  the  expiration 
of  an  hour  from  the  time  appointed,  although  the  creditor  does  not 
appear.     See  May  v.  Foote,  7  Allen  354. 

But  before  the  arrival  of  the  time  appointed  the  magistrate  has  no 
authority  to  order  an  adjournment  from  that  time  to  a  later  time. 
Sanford  v.  Quinn,  147  Mass.  69,  70. 

The  debtor  should  appear  in  person,  but  an  appearance  by  attor- 
ney, for  the  purpose  of  moving  for  an  adjournment,  may  be  allowed 
on  satisfactory  cause  being  shown.  In  such  a  case,  where  the  motion 
for  adjournment  was  made  within  the  hour,  it  was  held  that  an 
order  of  adjournment  was  not  invalidated  by  the  fact  that  it  was 
held  under  consideration  until  after  the  hour  had  expired  and  the 
creditor's  attorney  had  departed.     Mann  v.  Mirick,  11  Allen  29. 

If  the  creditor  appears  at  the  time  fixed,  and  remains  more  than 
an  hour,  and  the  debtor  does  not  appear,  either  personally  or  by  at- 
torney, and  the  magistrate  does  not,  before  the  expiration  of  the 
hour,  announce  that  the  hearing  will  be  kept  open,  or  that  it  is  ad- 
journed, he  has  no  jurisdiction  thereafter  to  hear  the   case  or  to 
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discharge  the  debtor.  In  such  case  the  only  way  in  which  the  debtor 
can  procure  his  discharge,  if  at  all,  is  by  a  new  notice  iu  due  form. 
Sweetser  v.  Eaton,  14  Allen  157.  —  Lincoln  v.  Cook,  124  Mass.  383, 
386. 

After  the  magistrate  has  announced  his  decision  not  to  administer 
the  oath,  his  authority  and  jurisdiction  are  ended,  and  if  then,  at 
the  request  of  the  debtor,  he  consents  to  an  adjournment,  instead  of 
remanding  the  debtor  to  the  custody  of  the  officer,  the  debtor  will 
not  be  bound  by  his  recognizance  to  appear  at  the  time  and  place  of 
such  adjournment.     Russell  v.  Goodrich,  8  Allen  150. 

One  hour  is  allowed  for  the  appearance  of  the  parties  at  each 
adjournment,  as  well  as  at  the  time  originally  fixed  for  the  exami- 
nation. Phelps  V.  Davis,  6  Allen  287,  —  Sweetser  v.  Eaton,  14  Allen 
157. 

Sect.  36.  Under  this  section  it  is  the  duty  of  the  debtor  to  give 
notice  of  the  time  and  place  of  the  examination  as  directed  in  sec- 
tions 31  and  32,  and  the  recognizance  may  properly  require  him  to 
do  so.  Whittier  v.  Way,  6  Allen  288.  As  to  the  necessity  of  em- 
bodying a  clause  to  that  effect  in  the  recognizance,  see  Gilmore  v. 
Edmunds,  9  Allen  379. 

In  an  action  upon  a  recognizance,  taken  under  this  section,  the 
defendant  cannot  object  that  it  was  taken  in  a  sum  less  than  twice 
the  amount  of  the  execution  or  ad  damnum,  nor  that  the  place  and 
time  fixed  for  the  examination  were  not  specified.  Whittier  v.  Way, 
6  Allen  288.— Gilmore  v.  Edmunds,  7  Allen  360. 

Where  the  recognizance  named  a  particular  person  as  the  magis- 
trate before  whom  the  debtor  should  appear,  it  was  held  that  it  was 
not  invalid  on  that  account.     Cook  v.  Thayer,  121  Mass.  415,  417. 

For  a  case  in  which  the  name  of  the  plaintiff  was  given  erroneously 
in  the  recognizance,  see  Mutual  Safety  Fire  Insurance  Company  v. 
Woodward,  8  Allen  148. 

"  That  he  will  appear,^''  ^c.  It  is  necessary  not  only  that  the 
debtor  should  appear,  but  that  he  should  submit  himself  to  examina- 
tion.    Cook  V.  Thayer,  123  Mass.  333,  336. 

"  And  not  depart  without  leave  of  the  magistrates^  ^c.  In  a  case 
where  the  debtor  made  his  appearance  at  the  proper  time,  but  left  to 
get  his  account  books,  and  did  not  return  until  after  an  hour  from 
the  time  fixed  had  expired,  it  was  held  that  it  was  competent  for  the 
magistrate  to  suspend  the  proceedings  for  a  brief  period,  and  that, 
by  resuming  them  again  on  the  return  of  the  debtor,  he  by  implica- 
tion sanctioned  his  absence  as  being  for  a  legitimate  purpose.  Toll 
V.  Merriam,  11  Allen  395,  397. 
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As  to  what  constitutes  a  sufficient  "  leave  of  the  magistrate,"  see 
also  Cook  V.  Thayer,  121  Mass.  415,  417. 

"  And  abide  the  final  order  of  the  magistrate  thereon  J'  If  the 
debtor  performs  all  that  is  required  of  him  by  the  recognizance, 
and  is  discharged  by  the  magistrate,  there  is  no  remedy  on  the  re- 
cognizance, although  the  magistrate  may  have  erred  in  regard  to  his 
duty.  Willis  v.  Howard,  7  Allen  266.  —  Skinner  v.  Frost,  6  Allen 
285.— O'Connell  v.  Hovey,  126  Mass.  310. 

After  the  magistrate  has  announced  his  decision,  he  has  no  further 
authority  or  jurisdiction  in  the  case.  Russell  v.  Goodrich,  8  Allen 
150. 

See  also  notes  to  section  28  of  this  chapter. 

Sect.  37.  After  an  application  by  the  debtor  to  take  an  oath,  that 
he  does  not  intend  to  leave  the  state,  has  once  been  heard  and  refused, 
no  second  application  to  take  such  oath  can  be  entertained.  Hen- 
shaw  V.  Cotton,  127  Mass.  60. 

Sect.  39.  "  The  magistrate  .  .  .  shall  administer  to  him  the  fol- 
lowing oath.^'  If  the  creditor  does  not  appear,  and  has  not  previ- 
ously waived  his  rights,  the  oath  must  not  be  administered  before 
the  expiration  of  an  hour  from  the  appointed  time.  Lord  v.  Skinner, 
9  Allen  376.  —  Hobbs  v.  Fogg,  6  Gray  251. 

The  question  for  the  magistrate  to  determine  is,  not  as  to  the 
truth  of  the  charge  on  which  the  debtor  was  arrested,  but  whether  he 
can  properly  take  the  oath.     Macaig's  Case,  137  Mass.  467,  470. 

Sect.  40.  "  A  certificate.^'  This  certificate  is  not  conclusive  evi- 
dence that  the  debtor  has  caused  the  creditor  to  be  legally  notified, 
and  if  in  fact  he  has  not,  the  creditor  may  maintain  an  action  on  the 
recognizance.  Smith  v.  Randall,  1  Allen  456,  460.  —  Hobbs  v.  Fogg, 
6  Gray  251.  —  Young  ,«;.  Capin,  7  Met.  287.  See  also  Skinner  v. 
Frost,  6  Allen  285.  —  Willis  v.  Howard,  7  Allen  266.  —  Van  Kurau 
V.  May,  7  Allen  466. 

"  Shall  be  forever  exempt  from  arrest  on  the  same  execution"  Sj-c. 
See  Davis's  Case,  111  Mass.  288,  290. 

The  effect  of  this  section  is  to  change  the  rule  of  the  common  law, 
that  the  commitment  of  a  judgment  debtor  on  execution  was  a  satis- 
faction of  the  judgment  against  him.  Tracy  v.  Preble,  117  Mass.  4, 
5.  —  Raymond  v.  Butterworth,  139  Mass.  471.  But  notwithstanding 
this  section,  if  a  debtor,  after  having  been  committed  on  execution, 
is  discharged  by  consent  of  his  creditor,  the  execution  cannot  after- 
wards be  levied  on  his  estate.     Nowell  v.  Waitt,  121  Mass.  554. 

Sect.  41.  "  On  any  execution."  This  includes  an  execution  issued 
upon  a  decree  for  alimony.     Chase  v.  Chase,  105  Mass.  385,  388. 
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IMPRISONMENT. 

Sect.  43.  ^^  And  the  oath  for  the  relief  of  poor  debtors  is  refused 
him."  The  debtor  has  no  appeal  from  the  decision  of  the  magistrate. 
Russell  V.  Goodrich,  8  Allen  150,  151,  —  Fletcher  v.  Bartlett,  10 
Gray  491.     See  notes  to  section  50. 

"  And  the  defendant  shall  be  conveyed  to  jail."  Russell  v.  Goodrich, 
8  Allen  150.     See  notes  to  section  28. 

"  (ij^  the  oath  for  the  relief  of  poor  debtors  has  not  been  refused 
him.')"  As  to  the  purpose  and  effect  of  this  clause,  see  Mowry's 
Case,  112  Mass.  394,  402. 

Sect.  44.  "  Of  which  refusal  a  certificate  shall  be  annexed  to  the 
execution."  Until  this  is  done,  the  debtor's  recognizance,  binding 
him  to  abide  the  final  order  of  the  magistrate,  does  not  require  him 
to  surrender  himself  to  the  officer.  Stone  v.  Russell,  11  Gray  226. 
See  notes  to  section  28. 

"  He  shall  be  conveyed  to  Jail."  When  an  officer,  at  the  request 
of  the  judgment  creditor,  committed  a  debtor  on  execution  to  the 
county  jail  which  was  farthest  from  his  residence,  although  requested 
by  the  debtor  to  commit  him  to  a  nearer  jail,  it  was  held  that  such 
officer  was  not  liable  to  an  action  by  the  debtor  for  abuse  of  his 
authority.     See  Woodward  v.  Hopkins,  2  Gray  210. 

"  And  there  kept  until  he  has  recognized  as  herein  provided."  As 
to  the  manner  of  recognizing,  which  is  here  referred  to,  see  Cook  v. 
Harrington,  139  Mass.  38,  40. 

"  (If  the  oath  for  the  relief  of  jjoor  debtors  has  not  been  refused 
him.)"  As  to  the  purpose  and  eifect  of  this  clause,  see  Mowry's 
Case,  112  Mass.  394,  401. 

"  Or  until  the  execution  is  satisfied."  See  Cheney  v.  Whitely,  9 
Cush.  289,  290. 

"  Or  has  given  notice'  .  .  .  and  taken  the  oath"  ^c.  This  implies 
a  right  to  make  a  second  application  for  the  oath  in  case  the  first 
is  refused.     Lockhead  v.  Jones,  137  Mass.  25,  27. 

As  to  the  proper  form  of  return  to  be  made  by  the  officer  upon 
the  execution,  when  the  debtor  is  committed  to  jail,  see  Hyde  v. 
Malley,  121  Mass.  388,  389. 

See  notes  to  section  43. 

Sect.  45,  "  The  jailer  shall  discharge  the  prisoner."  The  word 
"  may  "  was  used  in  the  General  Statutes  of  1860,  but  was  held  to  be 
equivalent  to  "  shall."  County  of  Worcester  v.  Schlesinger,  16  Gray 
166, 168. 
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Sect.  47.  "  A  legal  claim  against  his  goods  and  estate."  See 
Cheney  v.  Whitely,  9  Cush.  289,  290. 

PUNISHMENT  OF  FRAUDULENT    DEBTORS. 

Sect.  49.  The  trial  of  a  charge  of  fraud  under  this  section  is  so 
far  in  the  nature  of  a  civil  proceeding  that  such  charge  need  not 
he  proved  beyond  a  reasonable  doubt,  and  that  the  debtor  and  his 
wife  may,  under  P.  S.  c.  169,  s.  18,  be  called  as  witnesses  by  the 
creditor.     Anderson  v.  Edwards,  123  Mass.  273,  276. 

As  to  whether  the  sufficiency  of  the  charges  made  under  this  sec- 
tion is  to  be  judged  by  the  rules  of  criminal  or  of  civil  practice,  see 
Stockwell  V.  Silloway,  100  Mass.  287,  294.  —  Chamberlain  v.  Hoogs, 
1  Gray  172,  174.  — Brown  v.  Tobias,  1  Allen  385,  388.  It  seems 
that  it  will  be  sufficient  if  the  charges  are  stated  with  such  fulness, 
clearness,  and  precision  as  to  inform  the  debtor  of  the  nature  and 
particulars  of  the  transaction  intended  to  be  proved  against  him,  and 
to  enable  him  to  prepare  his  defence.  See  Stockwell  v.  Silloway, 
100  Mass.  287,  295.  —  Clatur  v.  Donegan,  126  Mass.  28.  — Frost's 
Case,  127  Mass.  550,  554.  Under  the  Revised  Statutes  which  ex- 
pressly required  that  the  charges  should  be  "  fully,  plainly,  and  for- 
mally set  forth  in  writing,"  it  was  held  that  neither  the  charge  that 
"  at  the  time  when  the  debt  was  contracted  he  did  not  intend  to  pay 
the  same,"  nor  the  charge  that  "  he  contracted  said  debt  having  no 
intention  to  pay  the  same,  and  having  no  expectation  that  it  would 
be  paid,"  was  substantially  a  charge  that  "  the  debtor  contracted  the 
debt  with  an  intention  not  to  pay  the  same."  Chamberlain  v.  Hoogs, 
1  Gray  172,  174. 

The  magistrate  may  allow  amendments  to  be  made  in  the  charges. 
Stockwell  V.  Silloway',  100  Mass.  287,  296. 

This  section  applies  to  debtors  arrested  on  mesne  process  as  well  as 
to  those  arrested  on  execution.    Horton  v.  Weiner,  124  Mass.  92,  93. 

"  At  any  time  pending  the  examination^  The  examination  is  to 
be  considered  to  be  pending  up  to  the  time  w^hen  the  magistrate  an- 
nounces his  decision.     Andrews  v.  Cassidy,  142  Mass.  96,  97. 

Sect.  50.  "  Either  party  may  appeal."  It  has  been  held  that 
this  statute  does  not  violate  the  constitution  by  allowing  the  creditor 
to  appeal  from  the  decision  of  the  magistrate  in  favor  of  the  debtor, 
and  thus  subjecting  the  debtor  to  a  new  trial  of  the  charges  by  a 
jury.     Stockwell  v.  Silloway,  100  Mass.  287,  296. 

In  a  county  in  which  there  are  distinct  terms  for  the  transaction 
of  civil  and  criminal  business,  the  appeal  must  be  entered  at  a  civil 
term  of  the  superior  court.     Parker  v.  Page,  4  Gray  533. 
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In  a  case  where  a  magistrate  refused  to  administer  the  oath,  and 
also  found  the  debtor  guilty  on  charges  of  fraud,  it  was  held  that  an 
appeal  from  the  decision  of  the  magistrate  did  not  carry  up  the 
•whole  case,  but  only  the  finding  upon  the  charge  of  fraud.  Fletcher 
V.  Bartlett,  10  Gray  491. 

If  the  judgment  of  the  magistrate  finds  the  debtor  guilty  on  some 
of  the  charges  of  fraud  and  not  guilty  on  others,  an  appeal  by  the 
debtor  will  vacate  the  whole  judgment  and  open  the  case  for  trial 
upon  all  the  charges.  Morse  v.  Dayton,  125  Mass.  47,  49.  —  Clatur 
V.  Donegan,  126  Mass.  28.  And  if  the  debtor  is  found  guilty  on  one 
charge  and  not  guilty  on  another,  and  does  not  appeal,  the  creditor 
cannot  appeal.     Smith  v.  Dickinson,  140  Mass.  171,  173. 

If  the  decision  of  the  examining  magistrate  is  that  the  charges  are 
not  supported,  and  that  the  debtor  has  no  property,  it  is  his  duty, 
although  the  creditor  appeals,  to  administer  the  oath  to  the  debtor, 
and  the  debtor  is  thereby  discharged  from  imprisonment ;  or,  if  the 
debtor  is  at  large  on  bail,  his  bail  are  thereby  discharged  from  their 
liability.  Ingersoll  v.  Strong,  9  Met.  447.  —  Collamore  v.  Fernald, 
3  Gray  318.  — Lockhead  v.  Jones,  137  Mass.  25,  27. 

P.  S.  c.  167,  s.  82,  relating  to  motions  in  arrest  of  judgment, 
does  not  apply  to  proceedings  on  charges  of  fraud.  Chamberlain  v. 
Hoogs,  1  Gray  172. 

Sect.  51.  "  He  shall,  before  the  allotvance  of  the  appeal,  recognize." 
The  right  to  move  for  the  dismissal  of  the  appeal,  on  the  ground 
that  no  recognizance  has  been  given,  is  waived,  if  not  exercised 
before  the  rendition  of  final  judgment.  Brown  v.  Tobias,  1  Allen 
385,  388. 

When  a  debtor  appeals  and  recognizes  under  this  section,  he  will 
not  be  liable  to  be  imprisoned  on  the  execution  during  the  pendency 
of  the  appeal,  unless  the  magistrate  has  found  against  him,  not  only 
on  the  charge  of  fraud,  but  also  on  the  ground  that  he  has  in  his 
possession  property  not  exempt  from  being  taken  on  execution. 
Mowry's  Case,  112  Mass.  394,  398,  401,  403.  But  if  the  magistrate 
has  found  against  the  debtor  on  the  latter  ground  also,  he  will  not 
be  entitled  to  be  at  large  during  the  pendency  of  the  appeal.  Fletcher 
V.  Bartlett,  10  Gray  491. 

Sect.  52.  Where,  during  the  pendency  of  an  appeal  by  the  cred- 
itor to  the  superior  court,  the  debtor  obtained  a  discharge  in  bank- 
ruptcy under  the  United  States  law,  such  discharge  was  held  to  be 
no  bar  to  the  prosecution  of  the  appeal,  although  it  exonerated  the 
debtor  from  the  demand,  for  relief  against  which  he  applied  to  take 
the  poor  debtor's  oath.     Stockwell  v.  Silloway,  105  Mass.  517. 
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And  the  fact  that  the  creditor  has  proved  his  claim  in  bank- 
ruptcy against  the  debtor,  pending  the  proceedings  on  the  charge  of 
fraud,  has  been  held  not  to  operate  as  a  bar  to  such  proceedings. 
Morse  v.  Dayton,  125  Mass.  47,  49. 

But  in  the  later  case  of  Everett  v.  Henderson,  150  Mass.  411,  it 
has  been  held  that  the  effect  of  a  certificate  of  discharge  under  our 
insolvent  law  is  to  release  and  discharge  the  debtor  from  imprison- 
ment for  or  on  account  of  debts  from  which  he  is  discharged  by  the 
certificate,  and  also  from  imprisonment  for  or  on  account  of  debts 
from  which  he  is  not  so  discharged,  if  such  debts  are  provable 
against  his  estate  in  insolvency  ;  and  proceedings  against  him  under 
this  chapter  upon  charges  of  fraud  cannot  be  maintained  after  he 
has  obtained  his  certificate  of  discharge. 

^^  Me  shall  have  no  benefit  froyn  the  proceedings  under  this  chapter.^'' 
But  see  IngersoU  v.  Strong,  and  Collamore  v.  Fernald,  cited  above 
under  section  50,  —  also  Lockhead  v.  Jones,  137  Mass.  25,  27. 

"  But  the  defendant  or  debtor  .  .  .  may  renew ^^  ^c.  This  provi- 
sion appears  to  have  been  added  to  the  statute  by  reason  of  the 
decision  in  Dennis's  Case,  110  Mass.  18,  20. 

Such  new  application  may  be  made  even  while  an  appeal  from  the 
judgment  of  the  magistrate,  finding  the  debtor  guilty  on  charges  of 
fraud,  is  pending.     Lockhead  v.  Jones,  137  Mass.  25,  27. 

DISCHARGE    OF   PERSONS    IMPRISONED    ON   WARRANTS   OF    DISTRESS   IN   FAVOR 
OF    THE    COMMONWEALTH. 

Sect.  54.  "  If  he  represents  to  the  jailer ^  Where  a  debtor  who, 
under  an  earlier  statute  similar  in  terms  to  this  section,  had  given  a 
bond  for  the  prison  limits,  made  application  directly  to  the  magis- 
trate, and  was  admitted  to  take  the  oath,  and  thereupon  went  with- 
out the  prison  limits,  it  was  held  that  the  application  was  not  legally 
made,  and  that  the  condition  of  the  bond  was  broken.  Bruce  v. 
Keogh,  7  Cush.  536. 

SURRENDER    OF    PRINCIPAL    ON    RECOGNIZANCES. 

Sect.  63.  For  a  case  of  a  surrender  under  this  section,  see  Tucker 
V.  Bruce,  121  Mass.  400. 

"  May,  at  any  time  before  breach  of  the  recognizance,  surrender^^ 
^c.  A  surrender  at  any  time  before  the  expiration  of  thirty  days 
from  the  day  of  arrest  is  sufficient.  City  National  Bank  of  Man- 
chester V.  Williams,  122  Mass.  534,  535. 
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REMEDY   ON  RECOGNIZANCES   AND   BONDS,   AND   FOR   ESCAPES. 

Sect.  64.  "  By  action  of  contract.'^  If  the  declaration  in  such 
action  sets  forth  all  the  facts  necessary  to  give  jurisdiction  to  the 
magistrate  by  whom  the  recognizance  was  taken,  it  is  sufficient  with- 
out an  express  allegation  that  he  had  jurisdiction.  Commonwealth 
V.  Cutter,  98  Mass.  31. 

As  to  what  evidence  is  necessary  in  order  to  make  out  a  primi 
facie  case,  see  Blake  v.  Mahan,  2  Allen  75. 

Sect.  66.  "  Whether  the  escape  is  negligent  or  voluntary. ^^  If  the 
officer  negligently  or  voluntarily  allows  a  person  arrested  on  execu- 
tion to  escape,  he  cannot  arrest  him  again  on  the  same  execution. 
Houghton  V.  Wilson,  10  Gray  365.  —  Doane  v.  Bartlett,  4  Allen  74, 
77.  —  Doane  v.  Baker,  6  Allen  260. 

"  Such  damages  as  he  has  suffered  hy  the  escape'^  In  an  action 
under  a  similar  statute,  the  judge  refused  to  instruct  the  jury  "  that 
the  plaintiff  was  entitled  to  recover  the  whole  amount  of  his  debt, 
unless  the  defendant  proved  the  debtor's  inability  to  pay  the  same ; " 
but  instructed  them  that  the  plaintiff  was  entitled  to  recover  only 
such  an  amount  of  damage  as  they  should  find  upon  all  the  evidence 
in  the  case  that  he  Imd  sustained  by  the  escape  ;  and  to  this  ruling 
it  was  held  that  the  plaintiff  had  no  ground  of  exception.  Chase  v, 
Keyes,  2  Gray  214.     See  also  Burrell  v.  Lithgow,  2  Mass.  526. 

NON-ATTENDANCE   OF    MAGISTRATES. 

Sect.  67.  This  section  does  not  apply  in  a  case  where  the  original 
magistrate  has  become  incompetent  to  act.  Godfrey  v.  Munyan,  120 
Mass.  240,  242. 


Sect.  68.  "  Shall  pay  these  fees  in  advance.''^  The  magistrate 
may  bring  a  suit  for  his  fees,  if  they  are  not  paid  in  advance,  and 
the  invalidity  of  the  recognizance  cannot  be  shown  in  defence,  if  the 
defendant  suffered  no  loss  or  injury  in  consequence  of  the  supposed 
defect.     Townsend  v.  Way,  3  Allen  245. 

"  Without  examination.''^  If  a  debtor  is  entitled  under  this  provi- 
sion to  a  discharge  without  an  examination,  his  discharge  will  not 
be  rendered  invalid  by  the  fact  that,  before  receiving  it,  he  took  the 
oath.  Hyatt  v.  Felton,  9  Allen  378. —Phillips  v.  Gray,  1  Allen 
492. 

"  Shall  he  forever  exempt  from  arrest  on  the  same  execution  or  any 
process  fouyided  on  the  judgment^  See  Davis's  Case,  111  Mass. 
288,  290. 
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If  the  magistrate  adjudges  the  creditor  to  be  in  default  upon  his 
faihire  to  appear,  he  has  no  further  jurisdiction  except  to  discharge 
the  debtor,  and  from  such  discharge  no  appeal  lies.  Longley  v. 
Cleavland,  133  Mass.  256. 


CHAPTER  163. 


TAKING   BAIL. 

Section  1.  Under  this  section  a  defendant,  arrested  on  mesne 
process,  is  entitled  to  his  release  on  giving  bail,  even  though  he  has 
been  refused  the  poor  debtor's  oath.     Wass  v.  Bartlett,  10  Gray  490. 

Sect.  2.  A  bail  bond  in  which  the  Christian  names  of  both  the 
plaintiffs  were  given  wrong,  but  which  contained  a  further  descrip- 
tion of  them  by  their  firm  name,  was  held  to  be  sufficient.  Colburn 
V.  Downes,  10  Mass.  20. 

For  another  case  of  informalities  in  a  bail  bond,  see  Danker  v. 
Atwood,  119  Mass.  146. 

Where  a  bail  bond  is  given  by  one  of  two  joint  defendants,  a  dis- 
continuance by  the  plaintiff  as  to  the  other  defendant  will  not  oper- 
ate to  release  the  sureties.     Sanderson  v.  Stevens,  116  Mass.  133. 

It  seems  that  the  taking  of  an  irregular  and  invalid  bond  affords 
no  ground  for  dismissing  the  action  in  which  such  bond  was  given. 
Flagg  V.  Jones,  113  Mass.  325. 

"  To  the  sheriff.''''  The  bond  is  void,  if  made  out  to  the  deputy 
sheriff.  Conant  v.  Sheldon,  4  Gray  300.  When  bail  is  taken  by  a 
deputy  sheriff,  it  must  be  by  a  bond  to  his  own  superior,  the  sheriff 
of  the  same  county.  A  bond  to  the  sheriff  of  another  county  is 
void,  although  the  action,  in  which  the  bail  is  taken,  was  brought  in 
that  county.     Smith  v.  Adams,  12  Met.  564. 

But  a  bond  which  does  not  satisfy  the  statute  may  be  valid  at 
common  law.     Bell  v.  Pierce,  146  Mass.  58,  60. 

Sect.  3.  As  to  the  liability  of  the  officer  when  the  sureties  on  the 
bond  taken  by  him  prove  to  be  insufficient,  see  Sparhawk  v.  Bartlett, 
2  Mass.  188.  — Long  v.  Billings,  9  Mass.  479. 

"  If  he  takes  a  bond  with  one  surety  only^''  Sfc.  This  provision 
adopts  the  decision  in  Long  v.  Billings,  9  Mass.  479. 

Sect.  5.  "  The  persons  who  execute  ity  Such  persons  will  be 
bound,  although  they  are  not  citizens  of  this  commonwealth  and 
have  no  real  estate  here.     Glezen  v.  Rood,  2  Met.  490. 
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Sect.  6.  The  omission  of  the  officer  to  perform  the  duties  re- 
quired of  him  by  this  section  renders  him  liable  to  an  action,  but  if 
he  delivers  or  offers  to  deliver  the  bail  bond  to  the  plaintiff  in  sea- 
son for  him  to  prosecute  a  scire  facias  against  the  bail,  he  will  be 
liable  for  nominal  damages  only.  West  v.  Rice,  9  Met.  564.  — 
Glezen  v.  Rood,  2  Met.  490. 

Sect.  7.  '■'■And  a  return  on  the  execution  that  he  is  not  found. ''^ 
Such  return  cannot  be  made  until  the  return  day  of  the  execution. 
Niles  V.  Field,  2  Met.  327.  —  Rowland  v.  Seymour,  2  Met.  590.  — 
Bull  V.  Clarke,  2  Met.  587.  —  Wehrle  v.  Gurney,  146  Mass.  331, 
332. 

"  Or  a  return  on  the  notice  .  .  .  that  after  diligent  search  .  .  .  the 
principal  is  not  found.'''  Such  return  may  be  made  and  scire  facias 
brought  against  the  bail  before  the  return  day  of  the  execution. 
Wehrle  v.  Gurney,  146  Mass.  331,  332. 

"  His  bail  shall  he  obliged  to  satisfy  the  judgment.^''  Whatever  the 
amount  of  the  judgment  may  be,  the  liability  of  sureties  on  a  bail 
bond  cannot  exceed  the  penalty  of  the  bond  with  interest  from  the 
time  the  return  of  non  est  inventus  is  made  on  the  execution. 
Heustis  V.  Rivers,  103  Mass.  398. 

"  Or  by  other  sufficietit  defence.'''  If  the  plaintiff  sues  out  an  alias 
execution,  and  the  original  defendant  is  committed  on  that  execu- 
tion after  judgment  on  the  scire  facias  against  the  bail  has  been  ren- 
dered, but  before  it  is  satisfied,  it  seems  that  the  plaintiff  cannot 
proceed  further  against  the  bail.  See  Warren  v.  Gilmore,  11  Cush. 
15,  17. 

As  to  what  is  a  sufficient  defence,  see  further,  Champion  v.  Noyes, 
2  Mass.  481.  —  Stevens  v.  Bigelow,  12  Mass.  433. —  Warren  v.  Gil- 
more,  11  Cush.  15. 

Sect.  8.  "  Writ  of  scire  facias."  An  action  of  contract  will  not 
lie  upon  a  bail  bond.     Crane  v.  Keating,  13  Pick.  339. 

A  bail  bond,  in  which  the  obligors  acknowledged  themselves 
bound  to  the  sheriff  by  his  proper  name,  was  held  to  support  a  writ 
of  scire  facias,  although  by  a  clerical  error  the  bond  was  made  pay- 
able to  a  former  sheriff.     Glezen  v.  Rood,  2  Met.  490. 

"  Sufficient  to  allege  substantially,''  S^c.  The  writ  need  not  allege 
that  the  bail  bond  was  executed  by  the  principal.  Bull  v.  Clarke, 
2  Met.  587.     See  also  P.  S.  c.  161,  s.  104. 

Sect.  10.  "  Unless  the  writ  of  scire  facias  is  served  07i  him  within 
one  year."  The  time  is  limited  to  one  year  notwithstanding  the  de- 
fendant has  been  absent  from  the  commonwealth  during  the  whole 
time.     Gass  v.  Bean,  5  Gray  397. 
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Error  lies  to  reverse  a  judgment  in  scire  facias,  when  the  action  is 
shown  by  the  record  to  have  been  commenced  after  the  expiration  of 
the  year.     Gass  v.  Bean,  5  Gray  397. 

SURRENDER    OF    PRINCIPAL,    ETC. 

Sect.  12.  Bail  may  surrender  their  principal  even  after  final 
judgment  in  scire  facias,  if  such  judgment  is  the  subject  of  a  writ  of 
review.     SafPord  v.  Knight,  117  Mass.  281,  285. 

Sect.  17.  This  section  is  merely  directory,  and  the  legality  of 
the  surrender  will  not  be  affected  by  a  failure  to  comply  with  its 
provisions,     Jones  v.  Varney,  8  Gush.  137,  138, 

Sect,  18.  "  Notice  in  writing."  A  notice  in  the  following  form : 
"  You  will  please  take  notice  that  we,  the  undersigned,  sureties  for 
B.,  in  the  case  of  A.  v.  B.,  now  pending  in  the  superior  court  within 
and  for  the  county  of  Suffolk,  have  this  day  surrendered  him  to  the 
keeper  of  the  jail  at  said  jail  in  said  county  of  Suffolk,  at  11.30 
o'clock,  A.  M,,"  which  was  served  on  the  plaintiff's  attorney  on  the 
day  of  the  surrender,  was  held  sufficient,  although  it  had  no  date. 
Reed  v.  Maynard,  11  Allen  394,  As  to  what  will  be  a  sufficient 
notice,  see  also  Tucker  v.  Bruce,  121  Mass.  400. 

As  to  whether  the  provisions  of  this  section  are  conditions  prece- 
dent to  the  validity  of  the  surrender,  or  only  directory,  see  Reed  v. 
Maynard,  11  Allen  394, 

Sect.  19.  As  to  whether  a  compliance  with  the  provisions  of  this 
section  is  a  condition  precedent  to  the  discharge  of  the  bail,  see 
Warren  v.   Gilmore,  11  Gush.  15,  16. 


GHAPTER  164. 


OP   PROCEEDINGS   AGAINST   ABSENT   DEFENDANTS  AND  UPON   INSUFFICIENT 
SERVICE. 

Section  1,  A  judgment  in  this  state  against  two  defendants,  one 
of  whom  was  an  inhabitant  of  another  state  and  was  not  served  with 
process,  whose  property  was  not  attached,  and  who  did  not  authorize 
any  appearance  in  his  behalf,  may  be  reversed  as  to  him  by  a  writ  of 
error,  although  the  record  states  that,  at  the  time  at  which  the  action 
was  entered,  "  the  defendants  came  by  their  attorney."  Bodurtha  v. 
Goodrich,  3  Gray  508. 

In  the  case  of  a  bill  in  equity  for  specific  performance,  brought 
against  a  person  who  was  out  of  the  state  and  had  never  been  an 
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inhabitant,  it  was  held  that  an  attachment  alone  was  not  sufficient 
to  give  the  court  jurisdiction.  See  Spurr  v.  Scovillc,  3  Cush.  578. 
See  also  cases  cited  in  notes  to  chapter  151. 

"  Against  a  person  who  is  out  of  the  commonwealth  at  the  time  of 
the  service  of  the  summons.''''  If  the  defendant  is  in  the  state,  how- 
ever transientli/,  and  service  is  actually  made  upon  him  there,  it  is 
sufficient.     Pcabody  v.  Hamilton,  106  Mass.  217,  220. 

"  Unless  he  had  before  that  time  been  an  inhabitant  of  the  common- 
wealthy  If  the  defendant  has  been  such  an  inhabitant,  even  though 
he  has  taken  up  his  permanent  residence  elsewhere,  it  is  sufficient. 
Graves  v.  Cushman,  131  Mass.  359,  362.  —  Orcutt  v.  Ranney,  10 
Cush.  183.  —  Morrison  v.  Underwood,  5  Cush.  52,  54. 

Sect.  3.  "  May  be  allowed  to  set  off^  It  lies  in  the  discretion  of 
the  court  whether  such  set-off  shall  be  allowed.  Goodenow  v.  But- 
trick,  7  Mass.  140.  —  Hathaway  v.  Russell,  16  Mass.  473,  478.— 
Warren  v.  Wells,  1  Met.  80.  —  Commissioners'  Report  on  Revision 
of  1836,  note  to  chap.  90,  sect.  45. 

Sect.  6.  "  Absent  from  the  commomvealthy  It  makes  no  differ- 
ence whether  the  absent  defendant  was  ever  an  inhabitant  of  the 
state  or  not.     Thayer  v.  Tyler,  10  Gray  164,  168. 

Whether  a  mere  temporary  absence  by  one  who  retains  his  domicil 
in  the  state  is  sufficient  to  entitle  him  to  notice  under  this  section, 
quaere.     See  Bergin  v.  Hayward,  102  Mass.  414,  422. 

"  Upon  suggestion  thereof  by  the  plaintiff.'''  If  the  plaintiff  does  not 
make  the  suggestion,  and  obtains  judgment  without  a  continuance 
as  provided  in  this  section,  the  judgment  may  be  reversed  or  avoided. 
Blanchard  v.  Wild,  1  Mass.  342,  346.  If  all  the  requisitions  of  the 
statutes  in  regard  to  notice  were  complied  with,  but  the  defendant, 
nevertheless,  did  not  receive  actual  notice,  his  remedy  is  by  writ  of 
review.  If  the  statute  requirements  were  not  complied  with,  his  rem- 
edy is  by  writ  of  error.  Smith  v.  Paige,  4  Allen  94.  —  P.  S.  c.  187, 
s.  21.  —  Packard  v.  Matthews,  9  Gray  311.  If  a  judgment  recovered 
without  sufficient  notice  is  prejudicial  to  a  third  party,  who  is  not 
privy  to  it,  such  third  party  may  avoid  it  in  a  collateral  proceeding 
by  plea  and  proof.  Downs  v.  Fuller,  2  Met.  135.  —  Leonard  v.  Bry- 
ant, 11  Met.  370,  373.  —  s.  c.  2  Cush.  32.  —  Clark  v.  Fowler,  5  Al- 
len 45.  — Richardson  v.  Smith,  11  Allen  134, 136. 

'•'■  Contiiiued  from  term  to  term  until  notice,^''  ^c.  Continuance  and 
further  notice  may  be  waived  by  the  defendant.  See  Morrison  v. 
Underwood,  5  Cush.  52.  —  Clark  v.  Fowler,  5  Allen  45.  —  Richard- 
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As  to  the  mode  of  giving  and  proving  such  notice,  see  Graves  v. 
Cushman,  131  Mass.  359,  362. 

Sect.  7.  A  judgment  rendered  pursuant  to  this  section  will  not 
be  valid  against  a  defendant  who  is  not  a  resident  of  this  state,  ex- 
cept only  to  hold  property  of  the  defendant  that  has  been  attached 
on  the  writ.  Eliot  v.  McCormick,  144  Mass.  10,  11.  —  Xeedham  v. 
Thayer,  147  Mass.  536. 

Sect.  8.  The  fact  that  execution  is  taken  out  without  giving  bond, 
will  not  support  a  writ  of  error.  Johnson  v.  Harvey,  4  Mass.  483. 
For  such  omission  the  defendant  may  bring  a  writ  of  review  within 
the  year,  or  he  may  bring  a  writ  of  audita  querela  to  vacate  all  pro- 
ceedings under  the  execution.     Dingman  v.  Myers,  13  Gray  1. 

"  jShall  not  take  out  execution  thereon  within  one  year  thereafter^ 
unless  he  first  gives  hond.''^  If  the  plaintiff  does  not  give  the  bond, 
he  cannot  take  out  execution  after  the  year  has  expired.  Pease  v. 
Morris,  138  Mass.  72. 

"  With  condition  to  repay ^^  ^c.  On  the  reversal,  by  a  writ  of 
review,  of  a  judgment  rendered  on  scire  facias  against  bail,  the  bail 
may  surrender  their  principal  on  payment  of  costs,  as  they  might 
have  done  before  the  erroneous  judgment  was  entered.  Thayer  v. 
Goddard,  19  Pick.  60,  65. 

Sect.  14.  This  section  adopts  the  law  as  previously  laid  down  in 
Tappan  v.  Bruen,  5  Mass.  193,  196.  —  Call  v.  Hagger,  8  Mass.  423. 
See  Odom  v.  Denny,  16  Gray  114,  115. 

Sect.  15.  "  If  judgment  is  rendered.''^  It  makes  no  difference 
whether  such  judgment  was  rendered  in  this  or  in  another  state, 
Shirley  v.  Shattuck,  13  Met.  256.  —  Odom  v.  Denny,  16  Gray  114, 
115. 

This  section  alters  the  law  as  previously  held  in  Ward  v.  Johnson, 
13  Mass.  148, 152. 

CHAPTER    165. 

OF   ACTIONS    WHICH    SURVIVE,    AND    OF    THE    DEATH    AND    DISABILITIES 
OF   PARTIES. 

ACTIONS    WHICH   SURVIVE. 

Section  1.  The  actions  mentioned  in  this  section  cannot  be  main- 
tained in  this  state  after  the  death  of  the  original  party,  if  the  cause 
of  action  arose  in  another  state,  in  which  such  actions  do  not  sur- 
vive.    Davis  V.  New  York  &  New  England  R.  R.,  143  Mass.  301. 

"  Or  other  damage  to  the  person.''''     These  words  extend  only  to 
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damages  of  a  physical  character.  Smith  v.  Sherman,  4  Cash.  408, 
413.  —  Nettleton  v.  Dinehart,  5  Cush.  543.  —  Norton  v.  Sewall,  106 
Mass.  143,  145.  —  Conly  v.  Conly,  121  Mass.  550.  The  question, 
whether  such  an  action  may  be  maintained  by  an  executor  or  admin- 
istrator, depends  on  the  fact  whether  the  testator  or  intestate  lives 
after  the  occurrence  of  the  act  which  constitutes  the  cause  of  action, 
so  that  a  right  of  action  actually  accrues  to  him  ;  but  it  docs  not 
depend  upon  his  consciousness,  intelligence,  or  mental  capacity  of 
any  kind,  subsequent  to  such  occurrence.  Bancroft  v.  Boston  & 
Worcester  R.  R.,  11  Allen  34.  —  Kearney  v.  Boston  &  Worcester 
R.  R.,  9  Cush.  108.  —  Hollenbeck  v.  Berkshire  R.  R.,  9  Cush. 
478. 

"  For  damage  done  to  real  or  personal  estate^  The  cause  of  action 
survives  only  when  the  injury  is  occasioned  directly  by  the  wrong- 
ful act  of  a  party,  and  it  does  not  survive  where  the  injury  results 
incidentally  or  collaterally  therefrom,  or  from  the  doing  of  some 
other  act,  or  from  the  happening  of  some  subsequent  event  over 
which  the  wrong-doer  had  no  control.  Cutting  v.  Tower,  14  Gray 
183. 

An  action  of  tort  brought  by  one  mill-owner  against  another,  for 
damages  caused  to  the  former  by  a  dam  maintained  at  too  great  a 
height  by  the  latter,  survives  under  this  section.  Brown  v.  Dean, 
123  Mass.  254,  264. 

An  action  for  deceit  in  letting  a  dwelling-house  infected  with 
diphtheria,  thereby  causing  injuries  to  the  person,  survives  under 
this  section.     Cutter  v.  Hamlen,  147  Mass.  471. 

An  action  for  fraudulent  representations,  by  means  of  which  the 
plaintiff  was  induced  to  part  with  real  estate,  does  not  survive  by 
force  of  this  section.  Leggate  v.  Moulton,  115  Mass.  552.  But  see 
Cheney  v.  Gleason,  125  Mass.  166,  174. 

Nor  an  action  for  fraudulently  recommending  a  trader  as  in  good 
credit,  whereby  the  plaintiff  was  induced  to  sell  him  goods  on 
credit,  and  thereby  sustained  damage.  Read  v.  Hatch,  19  Pick. 
47. 

Nor  an  action  for  malicious  prosecution  or  for  libel.  Cummings 
V.  Bird,  115  Mass.  346.  —  Nettleton  v.  Dineheart,  5  Cush.  543.  — 
Walters  v.  Nettleton,  5  Cush.  544. 

Nor  an  action  for  the  breach  of  a  promise  of  marriage,  except  pos- 
sibly in  some  cases  wliere  special  damages  are  alleged.     Chase  v. 
Fitz,  132  Mass.  359,  361.  —  Smith  v.  Sherman,  4  Cush.  408, 413.  - 
Stebbins  v.  Palmer,  1  Pick.  71,  78. 

Nor  an  action  under  P.  S.  c.  99,  s.  2,  to  recover  from  the  owner 
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of  a  building  treble  the  amount  of  money  lost  therein  by  gaming. 
Yarter  v.  Flagg,  143  Mass.  280. 

Where  an  action,  which  did  not  survive,  was  delayed  for  the  con- 
venience of  the  court,  and  the  defendant  died  in  the  mean  time,  the 
court  ordered  judgment  to  be  entered  as  of  a  prior  term.  Perry  v. 
Wilson,  7  Mass.  393. 

For  a  provision  that  certain  suits  in  equity  shall  survive,  see  sec- 
tion 19  of  this  chapter. 

DEATH    OF    PARTIES    IN    PERSOXAL    ACTIONS. 

A  judgment  entered  after  the  death  of  the  defendant,  upon  a  de- 
fault by  him  in  his  lifetime,  has  been  held  to  be  valid.  Reid  v. 
Holmes,  127  Mass.  326. 

Sect.  8.  Prior  to  St.  1878,  c.  200,  which  this  section  re-enacts, 
there  was  no  limitation  of  the  time  within  which  an  executor  or 
administrator  could  be  cited.  Bank  of  Brighton  v.  Russell,  13  Allen 
221. 

Sect.  11.     Compare  P.  S.  c.  166,  ss.  6-9. 

Sect.  12.  For  the  law  prior  to  the  statute,  see  Sumner  v.  Tiles- 
ton,  4  Pick.  308.  —  Boynton  v.  Rees,  9  Pick.  527. 

This  section  does  not  apply  to  cases  in  which  parties  severally  lia- 
ble on  a  written  contract  are  joined  as  defendants  in  one  action 
under  P.  S.  c.  167,  s.  4.     Colt  v.  Learned,  133  Mass.  409,  411. 

Sect.  13.  For  the  law  prior  to  the  statute,  see  Boynton  v. 
Rees,  9  Pick.  527,  532. 

DEATH    OF    PARTIES    IN    REAL    AND    MIXED    ACTIONS. 

Sect.  14.  An  action  commenced  by  one  who  has  only  a  life 
estate  in  land,  the  title  of  which  is  in  question,  is  abated  by  his 
death.  Brown  v.  Kendall,  13  Gray  272.  —  Ferrin  v.  Kenney,  10 
Met.  294. 

Whether  under  this  section  a  grantee  of  an  heir  or  devisee  of  the 
plaintiff  could  be  admitted  to  prosecute  the  action,  quaere.  See 
Sacket  v.  Wheaton,  17  Pick.  103,  105.  —  Drake  v.  Curtis,  1  Cush. 
395,  409.  — Brown  v.  Wells,  12  Met.  501,  503. 

Where  the  only  question  remaining  open  related  to  costs,  it  was 
held  that  the  administrator  of  the  deceased  plaintiff  could  not  be 
admitted  to  prosecute  an  action  which  was  subject  to  the  provisions 
of  this  section.     Richards  v.  Richards,  136  Mass.  126. 

For  the  law  prior  to  the  General  Statutes  1860,  see  Brown  v. 
Wells,  12  Met.  501.  — Drake  v.  Curtis,  1  Cush.  395. 

Sect.  15.     For  the  law  prior  to  the  statute,  see  Oxnard  v.  Pro- 


PUBLIC   STATUTES,  c.  165,  s.  1-26.  551 

prietors  of  the  Kenuebeck  Purchase,  10  Mass.  179.  —  Cutts  v.  Has- 
kins,  11  Mass.  56. 

Sect.  17.  For  the  law  prior  to  the  statute,  see  Thomas  v.  Smith, 
2  Mass.  479.  —Alley  v.  Hubbard,  1  Pick.  243.  — Holmes  v.  Holmes, 
2  Pick.  23. 

Sect.  18.  For  the  law  prior  to  the  statute,  see  Thomas  v. 
Smith,  2  Mass.  479. 

DEATH    OF   PARTIES    IN    SUITS    IN   EQUITY. 

Sect.  19.  As  to  the  course  of  proceedings  in  equity,  prior  to 
statute  on  this  subject,  see  Pingree  v.  Coffin,  12  Gray  288,  317. 

For  a  case  in  which  this  section  has  been  held  to  apply,  see  Che- 
ney V.  Gleason,  125  Mass.  166,  174. 

DEATH   OF    PARTIES    IN    PETITION   FOR    PARTITION,    ETC. 

Sect.  20.     For  the  law  prior  to  the  statute,  see  Thomas  v.  Smith, 
2  Mass.  479.  —  Mitchell  v.  Starbuck,  10  Mass.  5. 
See  also  P.  S.  c.  178,  s.  47. 

DEATH    OF    PARTIES    ENTITLED    TO    APPLY   TO    COUNTY    COMMISSIONERS. 

Sect.  23.     "  Sis  executor,  admiviisfrator,   heir,  or  devisee  .  .  . 
maj/  .  .  .  make  such  application^^     It  would  seem  that  the  applica- 
tion should,  in  all  the  cases  covered  by  this  section,  be  made  by  the 
executor  or  administrator,  and  not  by  the  heir  or  devisee.     See 
Webster  v.  Lowell,  139  Mass.  172. 

MARRIAGE. 

Sect.  24.  For  the  law  prior  to  the  statute,  see  Newell  v.  Marcy, 
17  Mass.  342.  —  Swan  v.  Wilkinson,  14  Mass.  295. 


Sect.  25.  If  the  court  is  satisfied  that  either  party  is  insane,  it 
seems  that  it  should,  before  further  proceedings,  have  a  guardian 
appointed.  Denny  v.  Denny,  8  Allen  311.  —  Mitchell  v.  Kingman,  5 
Pick.  431.  —  Mansfield  v.  Mansfield,  13  Mass.  412. 

The  attention  of  the  court  may  properly  be  directed  to  an  inquiry 
upon  the  question  of  insanity  by  a  third  party  not  connected  with 
the  suit  as  one  of  the  immediate  parties  thereto.  Denny  v.  Denny, 
8  Allen  311,  313. 

See  also  notes  to  P.  S.  c.  139,  s.  43. 

DEATH   OR   REMOVAL   OF    A    PUBLIC   OFFICER,    ETC. 

Sect.  26.    "Parish:'     See  Packard  v.  Nye,  2  Met.  47,  52. 
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"  May  he  prosecuted  hy  his  successor.^'  See  Cutts  v.  Parsons,  2 
Mass.  440. — Holten  v.  Cook,  12  Mass.  575.  —  Stevens  v.  Hay,  6 
Cush.  229,  230.— Paine  v.  Gill,  2  Mass.  136. 

It  seems  that  the  bonds,  &c.,  on  which  the  successors  of  the  offi- 
cers enumerated  in  this  section  may  bring  and  prosecute  actions, 
must  be  (as  they  undoubtedly  must  be  in  the  case  of  treasurers) 
bonds,  &c.,  which  are  made  to  them  in  their  official  capacity,  and 
which  the  law  either  requires  or  authorizes  to  be  made  to  them  in 
that  capacity.     Stevens  v.  Hay,  6  Cush.  229,  231. 


CHAPTER  166. 

OF  ACTIONS   BY   AND   AGAINST   EXECUTORS   AND   ADMINISTRATORS. 

As  to  the  venue  of  transitory  actions  by  or  against  executors  or 
administrators,  see  P.  S.  c.  161,  s.  2. 

Section  5.  For  the  early  law  in  regard  to  writs  and  executions 
against  executors  and  administrators,  see  Cooke  v.  Gibbs,  3  Mass. 
193,  197. 

It  would  seem  that  a  writ  against  an  executor  or  administrator 
should  begin  as  follows :  — "  We  command  you  to  attach  the  goods 
and  estate  of  E.  T.^  late  of  Boston  in  said  county^  deceased^  in  the 
hands  of  C.  D.,  the  executor  of  his  will,  to  the  value  of  one  thousand 
dollars,  and  to  summon  the  said  C  D.  as  aforesaid  {if  he  may  be 
found  in  your  precinct)  to  appear,^  S^c.  See  also  notes  to  P.  S.  c. 
161,  s.  14. 

Sects.  6-9.  As  to  the  purpose  of  these  sections,  and  as  to  the 
law  prior  to  their  enactment,  see  Look  v.  Luce,  136  Mass.  249,  251. 
—  Hardy  v.  Call,  16  Mass.  530. 

There  is  no  way,  other  than  as  prescribed  in  these  sections,  in 
which  an  executor  can  be  held  personally  liable  for  the  debt  of  his 
testator.     Jenkins  v.  Wood,  140  Mass.  66,  67. 

Sect.  8.  "  As  if  it  were  for  his  oivn  dehtT  That  is,  the  execu- 
tion should  be  issued  against  him  personally.  Gibbs  v.  Taylor,  143 
Mass.  187,  188. 

Sect.  10.  "  Show  sufficient  cause  to  the  contrary.''^  If  the  executor 
or  administrator  can  "  show  that  since  the  judgment  was  rendered 
there  has  been  an  adjudication  of  insolvency,  or  the  settlement  of 
an  account,  showing  that  all  the  assets  have  been  exhausted  in 
paying  preferred  charges  and  claims,  he  shows  that  there  has  been 
no  waste,  and  therefore,  that  he  is  not  liable  for  the  judgment." 
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Fuller  V.  Connelly,  142  Mass.  227,  230.  But  an  executor  docs  not 
"  show  sufficient  cause  to  the  contrary  "  if,  having  given  bond  to 
pay  debts  and  legacies,  he  shows  that  he  has  exhausted  all  the 
assets  in  paying  a  debt  due  to  himself.  Jenkins  v.  Wood,  144  Mass. 
238,  243. 

Sect,  11.  "Or  is  removed"  The  marriage  of  a  feme  sole  ex- 
ecutrix or  administratrix,  whereby,  prior  to  St.  1869,  c.  409,  s.  2, 
her  authority  was  extinguished,  was  a  removal  within  the  meaning 
of  the  statute.     Brown  v.  Pendcrgast,  7  Allen  427. 

As  to  the  reason  for  this  section,  see  Brown  v.  Pendcrgast,  7  Allen 
427.  — Grout  v.  Chamberlin,  4  Mass.  611,  613. 

Sect.  14.  As  to  the  reason  for  this  section,  see  Brown  v.  Pendcr- 
gast, 7  Allen  427.  —  Grout  v.  Chamberlin,  4  Mass.  611,  613. 


CHAPTER  167. 

OF   PLEADINGS   AND   PRACTICE. 


PLEADINGS. 

Forms  at  Law. 

Section  1 .  "  Actions  of  contract.'*^  A  contract,  in  the  broadest 
and  most  liberal  signification  of  the  word,  is  "  an  agreement,  obliga- 
tion, or  legal  tie,  whereby  one  party  binds  himself,  or  becomes 
bound  expressly  or  impliedly  to  another,  to  do  a  certain  act."  Van 
Kuran  v.  May,  7  Allen  466,  468. 

Declarations,  Sf-c. 

See  notes  to  section  94  of  this  chapter. 

Sect.  2.  /Second  clause.  A  declaration  in  tort,  for  breaking  and 
entering  a  close,  need  not  contain  any  averment  of  time.  Knapp  v. 
Slocumb,  9  Gray  73. 

Allegations  in  a  declaration  in  tort,  which  are  not  essentially  de- 
scriptive, or  so  connected  with  material  averments  that  they  cannot 
be  separated,  need  not  be  proved.  Lyons  v.  Merrick,  105  Mass,  71, 
77.  — Litchfield  v.  Hutchinson,  117  Mass.  195,  198. 

"  It  is  always  sufficient  to  prove  the  substance  of  the  issue.  If  the 
pleader  adds  anything  which  is  intended  to  narrow  and  limit  that 
which  is  essential,  then  by  a  familiar  rule  such  allegation  becomes 
descriptive  of  the  identity  of  that  which  is  legally  essential,  and 
must  be  proved  as  matter  of  substance.  Whether  an  allegation  is  of 
this  character  is  a  point  to  be  determined  by  the  judge  in  the  case 
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before  liim,  and  depends  upon  the  nature  of  the  averment  itself,  its 
relation  to  and  connection  with  other  necessary  averments,  or  the 
technical  manner  in  which  it  is  framed."  Colt,  J,,  in  Downs  v. 
Hawley,  112  Mass.  237,  242. 

Where  the  declaration  upon  an  oral  contract  alleged  that  the  de- 
fendant agreed  to  do  certain  work  "  to  the  satisfaction  of  the  plain- 
tiff," it  was  held  that  the  terms  of  the  contract  must  be  proved  as 
alleged.     Whelton  v.  Thompson,  121  Mass,  346. 

For  remarks  bearing  on  this  clause,  see  Mulry  v.  Mohawk  Val- 
ley Insurance  Co.,  5  Gray  541,  543. 

Third  clause.  The  statement  of  a  mere  inference  of  law,  as  for 
instance  that  "  the  defendant  owes  the  plaintiff  the  amount  of  said 
note,"  will  not  avail  to  cure  the  want  of  a  statement  of  a  necessary 
substantive  fact,  as  that  "  the  note  was  assigned  to  the  plaintiff." 
HoUis  V.  Richardson,  18  Gray  392,  394. —  Millard  v.  Baldwin,  3 
Gray  484.  —  Read  v.  Smith,  1  Allen  519,  521.  —  Gray  v.  Cropper,  1 
Allen  337.  —  Miu-dock  v.  Caldwell,  10  Allen  299,  302.  See,  how. 
ever,  notes  on  clause  9. 

"  An  allegation  of  the  pleader's  conclusion  of  law  from  facts 
pleaded  is  not  traversable,  and  is  not  admitted  by  demurrer ;  it  need 
not  be  made  ;  and,  if  made,  may  be  rejected  as  surplusage."  Jones 
V.  Dow,  137  Mass.  119,  121. 

As  to  when  and  how  it  is  necessary  to  state  the  consideration  of  a 
contract,  see  Stone  v.  White,  8  Gray  589,  594.  —  Murdock  v.  Cald- 
well, 8  Allen  309.  —  Cochran  v.  Duty,  8  Allen  324.  —  Woodruff  v. 
W^entworth,  133  Mass.  309,  313. 

In  an  action  on  a  promissory  note  in  which  a  discharge  in  insol- 
vency was  pleaded,  it  was  held  that  the  plaintiff  might  prove  a  new 
promise  without  having  alleged  it.  Cook  v.  Shearman,  103  Mass. 
21. 

In  an  action  brought  by  or  against  a  married  woman,  it  was  not 
necessary,  even  prior  to  St.  1874,  c.  184,  to  allege  in  the  writ  or 
declaration  that  she  was  married,  and  that  the  subject  matter  of  the 
suit  was  her  sole  and  separate  property  or  services.  Hubert  v.  Fera, 
99  Mass.  198, 199. 

The  declaration  in  an  action  on  a  policy  of  insurance  need  not  set 
out  conditions  subsequent.  Forbes  v.  American  Mutual  Life  Insur- 
ance Company,  15  Gray  249,  257. 

When  tbe  laws  of  the  United  States  required  the  stamping  of 
written  instruments,  it  was  not  necessary  that  a  declaration  should 
allege  or  show  that  a  note  or  contract  declared  on  was  duly  stamped. 
Trull  V,  Moulton,  12  Allen  396. 
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A  promise,  which  the  law  implies,  need  not  be  alleged.  Frost  v. 
Gage,  1  Allen  262,  264.  —  Hall  v.  Marston,  17  Mass.  575. 

In  a  declaration  on  a  note  payable  at  a  particular  place  and  time, 
it  is  not  necessary  to  allege  that  a  demand  was  made  at  that  place 
and  time.     Carley  v.  Yance,  17  Mass.  389.  —  3  Kent's  Com.  97. 

A  declaration  on  an  agreement  which  is  within  the  statute  of 
frauds,  need  not  allege  that  the  agreement  is  in  writing.  See  Price 
V.  Weaver,  13  Gray  272.  —  Elliott  v.  Jenness,  111  Mass.  29.  —  Mul- 
laly  V.  Holden,  123  Mass.  583,  584. 

As  to  the  proper  form  of  a  declaration  on  a  written  contract,  which 
is  within  the  statute  of  frauds,  and  which  has  been  varied  by  a  sub- 
sequent oral  agreement,  see  Whittier  v.  Dana,  10  Allen  326. 

In  an  action  by  the  assignees  of  an  insolvent  debtor  to  recover  the 
value  of  goods,  the  sale  of  which  by  the  debtor  was  void  under  the 
insolvent  laws,  it  was  held  that  it  was  not  necessary  to  set  forth  in 
detail  in  the  declaration  the  facts  on  which  the  plaintiffs  relied  to 
support  their  case,  but  that  a  simple  declaration  in  the  form  used  in 
an  action  of  tort  in  the  nature  of  trover  would  be  sufficient.  See 
Tapley  v.  Forbes,  2  Allen  20,  23. 

A  declaration  that  the  plaintiff  had  performed  his  part  of  a  mutual 
executory  agreement,  is  not  supported  by  proof  that  the  defendant 
had  waived  such  performance.  Colt  v.  Miller,  10  Cush.  49,  51.  — 
Palmer  v.  Sawyer,  114  Mass.  1,  15.  But  in  an  action  by  an  in- 
dorsee against  the  indorser  on  a  promissory  note,  an  allegation  of 
demand  and  notice  is  supported  by  evidence  of  a  waiver  of  demand 
and  notice.  The  decision  in  this  case  is  rested  upon  the  ground  that 
the  rules  of  evidence  allow  such  proof  in  support  of  an  allegation  of 
demand  and  notice,  and  that  those  rules  are  not  altered  by  the  pro- 
visions of  this  chapter,  except  so  far  as  is  herein  specially  provided. 
Harrison  v.  Bailey,  99  Mass.  620.  And  in  an  action  on  an  insurance 
policy  it  was  held  that,  under  an  allegation  in  the  declaration  that 
the  plaintiff  had  performed  the  condition  of  his  policy  by  giving 
proofs  of  his  loss,  he  might  show  that  the  defendant  had  waived  the 
performance  of  the  condition.  Butterworth  v.  Western  Assurance 
Co.,  132  Mass.  489,  492.  See  also  P.  S.  c.  167,  s.  84.  —  Taunton 
Bank  v.  Richardson,  5  Pick.  436,  444.  —  Armstrong  v.  Chadwick, 
127  Mass.  156,  158. 

To  allege  a  contract,  the  words  "  warranted,"  "  promised,"  "  un- 
dertook," "  agreed,"  or  some  equivalent  word,  should  be  used.  The 
phrase  "  falsely  represented  "  is  properly  used  to  allege  a  tort,  and  if 
such  allegation  is  made,  it  will  not  be  supported  by  simply  proving  a 
breach  of  warranty.     Cooper  v.  Landon,  102  Mass.  58. 
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A  declaration  averring  "  quantum  valebant "  is  not  good,  if  the  fact 
is  that  the  price  was  agreed  upon.  Read  v.  Smith,  1  Allen  519, 
522. 

A  declaration  alleging  the  sale  of  a  certain  number  of  "  cords  "  of 
wood  is  not  good,  if  the  proof  shows  that  the  parties  agreed  to  a 
measure  of  a  cord  different  from  the  statute  measure.  Colton  v. 
King,  2  Allen  317. 

A  declaration  by  F.  C.  on  an  account  stated,  may  be  supported  by 
evidence  of  an  account  rendered  by  the  defendants  to  C.  &  Co.,  and 
evidence  that  F,  C.  did  business  under  the  name  of  C.  &  Co.  Char- 
man  V.  Henshaw,  15  Gray  293. 

A  declaration  that  certain  property  was  paid  for  in  money,  is  not 
supported  by  proof  that  it  was  paid  for  by  an  order  on  a  third  per- 
son, payable  in  specific  articles,  although  such  order  was  treated  as 
money  by  the  parties  at  the  time  of  sale.  Stroud  v.  Pierce,  6  Allen 
413.  ' 

As  to  the  proper  form  for  a  declaration  in  a  suit  brought  under  P. 
S.  c.  84,  s.  27,  see  Rogers  v.  Newbury,  105  Mass.  533. 

A  declaration  alleging  a  way  to  be  appurtenant  to  a  certain  tract 
of  land  was  held  to  be  good,  although  the  proof  showed  that  the  way 
was  appurtenant  only  to  a  portion  of  such  tract.  Pettingill  v.  Porter, 
3  Allen  349. 

It  is  not  necessary  to  set  out  in  detail  the  elements  of  damages 
sought  to  be  recovered,  but  under  a  general  averment  all  such  dam- 
ages as  naturally  flow  from  the  cause  of  action  described  in  the  dec- 
claration  may  be  recovered.  If,  however,  special  or  peculiar  damages 
are  claimed,  they  must  be  specifically  averred.  Prentiss  v.  Barnes, 
6  Allen  410.  Thus,  in  an  action  for  money  had  and  received,  it  was 
held  that  the  plaintiff  could  not,  without  alleging  a  prior  demand, 
recover  interest  prior  to  the  date  of  the  writ,  since  such  interest 
could  only  be  recovered  as  special  damages.  Ordway  v.  Colcord,  14 
Allen  59. 

Fourth  clause.  "  One  count  only  need  he  inserted.''''  This  lan- 
guage leaves  it  to  the  option  of  the  plaintiff  to  insert  one  or  more. 
Lovett  V.  Salem  &  South  Danvers  R.  R.,  9  Allen  557,  561. 

"  Two  causes  of  action^  not  arising  on  the  same  contract^  shall  not 
he  emhraced  in  one  count.''''  The  objection  that  two  causes  of  action 
are  so  embraced,  can  only  be  taken  by  demurrer.  Downs  v.  Hawley, 
112  Mass.  237,  241. 

Fifth  clause.  "  Any  numher  of  counts  .  .  .  helonging  to  the  same 
division  of  actions."  For  a  case  in  which  a  count  praying  for  relief 
in  equity,  was  joined  with  a  count  at  law,  and  in  which  it  was  held 
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that  the  action  could  not  be  maintained,  see  Harvey  v.  De  Witt,  13 
Gray  536. 

"  But  ivhen  it  is  deemed  doubtful,'"  i^c.  When  a  count  in  contract 
and  a  count  in  tort  are  joined,  it  is  for  the  court  to  determine  at 
what  stage  the  plaintiff  shall  be  obliged  to  elect  upon  which  count  he 
will  proceed.  The  decision  of  the  court  upon  this  point  is  not,  as  a 
general  rule,  open  to  exception.  Crafts  v.  Belden,  99  Mass.  535.  — 
Carlton  v.  Pierce,  1  Allen  26,  28.  —  Sullivan  v.  Fitzgerald,  12  Allen 
482.  —  Atwater  v.  Clancy,  107  Mass.  369,  375.  —  Reeve  v.  Dennett, 
145  Mass.  24,  32.  But  in  some  cases  the  two  counts  may  be  so  in- 
consistent with  each  other  that  the  defendant  may  except  to  the 
refusal  of  the  court  to  require  the  plaintiff  to  elect  upon  which  count 
he  will  proceed.  Clapp  v.  Campbell,  124  Mass.  50. — New  Haven 
and  Northampton  Co.  v.  Campbell,  128  Mass.  104. 

See  also  Cunningham  v.  Hall,  7  Gray  559,  562.  —  Mahon  v.  Blake, 
125  Mass.  477,  480. 

Under  this  clause  a  count  in  tort  for  deceit  in  the  sale  of  goods 
may  be  joined  with  a  count  in  contract  to  recover  back  the  price  paid. 
Teague  v.  Irwin,  134  Mass.  303,  306. 

As  to  what  the  action  should  be  called  when  counts  in  contract 
and  tort  arc  joined,  see  Hulett  v.  Pixley,  97  Mass.  29. 

Sixth  clause.  "  The  common  counts  shall  not  he  used  unitedly. ^^ 
The  common  counts  are  "  counts  of  invariable  form,  framed  upon 
certain  general  principles  of  statement,  and  therefore  common  in 
their  application  to  a  great  variety  of  actions,  as  distinguished  from 
special  counts,  which  are  adapted  to  the  special  circumstances  of 
each  particular  case."  Burrill's  Law  Dictionary,  "  Common  Counts." 
See  also  1  Chitty  on  Pleading  297.  —  Stephens  on  Pleading,  8th  Am. 
ed.,  Second  Appendix,  note  4.  —  Bouvier's  Law  Dictionary,  "  Com- 
mon Counts."  —  Stearns  v.  Washburn,  7  Gray  187.  It  seems  that 
tlie  twelve  short  counts  at  the  beginning  of  the  "  Schedule  of  Forms." 
appended  to  this  chapter,  are  common  counts  within  the  meaning  of 
this  clause.  In  Snowling  v.  Plummer  Granite  Co.,  108  Mass.  100, 
101,  it  was  said  by  Gray,  J.,  that  the  count  upon  an  account  annexed 
"  under  our  practice  is  one  of  the  common  counts." 

The  intention  of  this  provision  of  the  statute  apparently  was  to 
prohibit  the  method,  formerly  practised,  of  adding  to  a  special  count 
upon  a  contract,  express  or  implied,  a  combination  of  common  counts, 
in  order  to  save  the  verdict  in  case  the  evidence  should  vary  from  the 
allegations  of  the  special  count.  The  writs  of  the  United  States 
circuit  court  for  this  district  still  contain  the  common  counts,  printed 
unitedly,  in  the  manner  formerly  in  use  in  our  state  courts.     See  also 
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Willard  v,  Williams,  7  Gray  184,  185.  It  would  seem  to  be  a  ques- 
tion whether  the  effect  of  tliis  clause  is  to  prohibit  the  insertion  of 
viore  than  one  common  count  in  declaring  on  one  cause  of  action. 
The  original  practice  act  (St.  1851,  c.  233,  s.  2,  cl.  4)  provided  gen- 
erally that  "  one  count  and  no  more  shall  be  inserted  for  each  cause 
of  action."  This  was  changed  in  1852  to  the  present  form,  —  "  one 
count  only  need  be  inserted,"  <fec.,  but  no  alteration  was  made  in  the 
clause  now  under  consideration. 

Seventh  clause.  '■'■Either  of  which.''''  It  seems  that  "either"  is 
equivalent  to  "  one  at  least."  Stearns  v.  Washburn,  7  Gray  187, 
188. 

"  Correctly  described  hy  any  one  of  the  common  counts.''''  See 
Morse  v.  Potter,  4  Gray  292.  —  Stearns  v.  Washburn,  7  Gray  188.  — 
Richardson  v.  Crooker,  7  Gray  190.  —  Cardell  v.  Bridge,  9  Allen 
355.  _  Johnson' w.  Trinity  Church  Society,  11  Allen  123,  126.— 
Morse  v.  Sherman,  106  Mass.  430,  432.  —  Lowe  v.  Pimental,  115 
Mass.  44,  48. — Raymond  v.  Eldridge,  111  Mass.  390.  —  Bowen  v. 
Proprietors  of  the  South  Building,  137  Mass.  274.  See  also  notes 
on  the  forms  appended  to  this  chapter. 

Eighth  clause.  The  change  of  form  herein  provided  for  does  not 
change  the  common  law  rules  in  regard  to  evidence.  Thus,  in  an 
action  of  tort  for  the  conversion  of  goods,  the  evidence  must  be  such 
as  would  support  trover  at  common  law.  Robinson  v.  Austin,  2 
Gray  564.     See  also  section  84. 

Ninth  clause.  "  All  writteri  instruments."  This  applies  only  to 
such  instruments  as  are  relied  on  as  the  ground  of  action.  Bernard 
V.  Cafferty,  11  Gray  10.  See  also  Dillon  v.  Brown,  11  Gray  179.— 
Burnham  v.  Roberts,  103  Mass.  379.  A  written  promise  to  pay  a 
certain  sum  to  "  A.  or  B.,"  and  also  an  instrument  in  writing,  in  the 
following  form  :  "  Due  A.  B.,  on  account,  $50,  —  C.  D.,"  have  both 
been  held  to  be  within  the  meaning  of  this  section.  Osgood  v.  Pear- 
sons. 4  Gray  455.  —  Lincoln  v.  Butler,  14  Gray  129. 

A  copy  of  a  stamp  affixed  to  an  instrument  need  not  be  added  to 
the  copy  of  the  instrument.  Trull  v.  Moulton,  12  Allen  396.  —  Clary 
V.  Thomas,  103  Mass.  44. 

"  Except  policies  of  insurance."  As  to  the  reason  for  this  excep- 
tion, see  Pierce  v.  Charter  Oak  Ins.  Co.,  138  Mass.  151, 159. 

"  Or  the  legal  effect  thereof"  A  declaration  on  a  written  contract, 
stating  its  legal  effect,  without  alleging  it  to  be  in  writing  or  setting 
forth  a  copy,  is  sufficient.     Higgins  v.  McDonnell,  16  Gray  386. 

A  declaration  on  a  promissory  note,  alleging  that  it  was  made 
payable  to  B.,  or  order,  and  duly  indorsed  to  the  plaintiff,  was  held 
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to  be  supported  by  proof  of  a  note  corresponding  with  the  copy- 
annexed  to  the  declaration,  save  that  it  bore  the  indorsement  of  B., 
a  revenue  stamp,  and  a  memorandum  of  protest.  Clary  v.  Thomas, 
103  Mass.  44. 

'•'•If  the  instrument  relied  on  is  lost  or  destroyed"  See  Boston  Lead 
Company  v.  McGuirk,  15  Gray  87. 

Sect.  3.  Tliis  section  applies  only  to  actions  brought  to  foreclose 
mortgages  ;  when  a  mortgagee  in  possession  brings  an  action  against 
a  stranger  to  the  title,  he  need  not  allege  his  seizin  to  be  "  in  mort- 
gage."    Simpson  v.  Dix,  131  Mass.  179,  184. 

As  to  the  form  of  declaring  prior  to  the  statute,  see  Warner  v. 
Brooks,  14  Gray  109,  110. 

As  to  the  necessity  for  a  literal  compliance  with  the  statute,  see 
Warner  v.  Brooks,  14  Gray  109,  111. 

Sect.  4.  "  Persons  severally  liable,"  S^c.  It  seems  that  the  only 
cases  in  which  this  section  allows  the  joinder  in  one  action  of  parties 
to  different  contracts  are  those  in  which  such  contracts  all  arise  out  of 
one  written  instrument,  as  in  the  case  of  a  bill  of  exchange  or  prom- 
issory note.  Wallis  v.  Carpenter,  13  Allen  19,  24.  —  Leonard  v. 
Robbins,  13  Allen  217,  220.  — Fuller  v.  Morse,  4  Gray  295.  So  also 
in  the  case  of  a  bond  signed  by  several  sureties  in  different  amounts. 
Grocer's  Bank  v.  Kingman,  16  Gray  473,  475.  See  also  a  case  where 
two  parties  agreed  in  writing  to  pay  for  building  a  boat  "  each  his 
one  half  "  of  a  certain  sum.     Costigan  v.  Lunt,  104  Mass.  217. 

This  section  has  been  held  to  apply  to  persons  who  were  liable 
jointly  and  severally.     Hawkes  v,  Phillips,  7  Gray  284,  287. 

This  section  "  is  a  rule  of  pleading  relating  to  parties  severally 
liable  by  their  own  contract,  and  not  to  those  whose  liability,  origi- 
nally joint,  must  by  reason  of  subsequent  events  and  operation  of  law 
be  enforced  severally,  and  does  not  affect  the  survivorship  of  actions 
or  the  remedies  against  tbe  representatives  of  parties  deceased." 
Gray,  C.  J.,  in  New  Haven  and  Northampton  Co.  v.  Hayden,  119 
Mass.  361,  365.     See  also  Colt  v.  Learned,  133  Mass.  409,  412. 

"  Or  different  counts,  describing  the  different  contracts"  If  the 
contracts  are  distinct,  one  count  will  not  answer.  Colt  v.  Learned, 
118  Mass.  380,  382. 

Sect.  6.  When  the  place  of  the  alleged  trespass  was  designated 
simply  as  the  "  dwelling-house  "  of  the  plaintiff  "  in  his  occupation," 
it  was  held  that  the  description  was  sufficient.  Sawyer  v.  Ryan,  13 
Met.  144, 148.     See  also  Forbush  v.  Lombard,  13  Met.  109. 

As  to  the  object  and  effect  of  this  section,  see  Hall  v.  Mayo,  97 
Mass.  416,  419. 
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Sect.  8.  "  The  declaration  may  he  filed,^'  ^c.  If  the  declaration 
is  inserted  in  the  writ,  neither  a  new  declaration  nor  an  addition  to 
the  old  one  can  afterwards  be  filed  except  by  leave  of  court  or  by 
consent  of  the  defendant,  Clark  v.  Ward,  7  Gray  409. — Jones  v. 
Ilsley,  1  Allen  273. 

The  following  will  serve  as  a  form  for  a  demand  under  the  last 

clause  of  this  section  :  — 

Boston,  1st  October,  1875. 
To  J.  L.  N.,  Esq.,  Attorney  for  A.  B. : 

Under  Pub.  St.  c.  167,  s.  8,  I  hereby  demand  the  declaration  and  bill 
of  particulars,  if  any,  in  the  action  of  tort  of  A.  B.  v.  C.  D.,  commenced 
by  you  by  writ  returnable  to  the  superior  court  for  Suffolk  County  at 
the  January  term,  1882.  Yours,  &c., 

H.  H.  S.,  Attorney  for  C.  D. 

Sect.  9.  "  It  shall  he  a  discontinuance.^^  A  defendant,  who  has 
answered  to  the  merits,  cannot  afterwards  object  that  no  declara- 
tion was  inserted  in  the  writ  or  filed  in  accordance  with  the  require- 
ments of  the  statutes,  but  he  will  be  deemed  to  have  waived  his 
right  to  treat  the  action  as  thereby  discontinued.  Clark  v.  Montague, 
1  Gray  446. 

"  Defendant  or  trustee  may  have  judgment  for  costsJ*^  The  com- 
plaint for  costs  must  be  made  at  the  return  term.  Lombard  v.  Oli- 
ver, 5  Gray  9. 

Sect.  10.  "  Shall  file  a  hill  of  particulars.'^  The  want  of  a  bill 
of  particulars  cannot  be  objected  to  after  the  trial  has  begun.  Pres- 
ton V.  Neale,  12  Gray  222. 

The  want  of  a  bill  of  particulars  may  be  cured  by  amendment. 
Burgess  v.  Bugbee,  100  Mass.  152. 

As  to  the  bill  of  particulars  under  a  count  in  insimul  computas- 
sent,  see  Rundlett  v.  Weeber,  3  Gray  263,  266. 

See  also  Hayes  v.  Wilson,  105  Mass.  21.  —  Jones  v.  Ilsley,  1  Allen 
273. 

DEMURRERS. 

Sect.  11.  "  Demurs  to  the  declaration.''''  A  demurrer  to  the  whole 
of  a  declaration,  which  contains  two  counts,  one  of  which  is  good, 
must  be  overruled.     Sears  v.  Trowbridge,  15  Gray  184. 

But  where  a  demurrer  was  "  to  the  plaintiff's  declaration  and  the 
several  counts  therein  contained,"  it  was  held  to  be  a  demurrer,  not 
to  the  entire  declaration,  but  to  the  several  counts  distributively,  and 
therefore  not  to  be  overruled  as  an  entirety,  if  good  as  to  any  count. 
May  V.  Western  Union  Telegraph  Co.,  112  Mass.  90,  94. 
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"  Or  to  some  one  or  more  counts  therein^  If  there  are  two  counts, 
a  demurrer  to  one  does  not  render  unnecessary  an  answer  to  the 
other.     Dwight  v.  Holbrook,  1  Allen  560. 

"  And  shall  assign  specially  the  causes  of  demurrer"  A  demurrer 
to  a  declaration  will  not  be  sustained  for  any  cause  which  is  not 
specially  alleged.  Kellogg  v.  Kimball,  122  Mass.  163,  165.  —Train 
V.  Boston  Disinfecting  Co.,  144  Mass.  523,  525.  As  to  the  object  of 
requiring  a  specific  statement  of  the  causes  of  demurrer,  see  Wash- 
ington V.  Eames,  6  Allen  417.  419.     See  also  notes  to  section  12. 

Objections  which  might  have  been  raised  by  demurrer,  are  some- 
times equally  efficient,  although  not  raised  until  the  trial.  Hervey 
V.  Moseley,  7  Gray  479,  484.  —  Hubbard  v.  Mosely,  11  Gray  170, 172. 

—  Oliver  v.  Colonial  Gold  Co.,  11  Allen  283.  Certain  objections, 
however,  are  valid  only  when  raised  by  demurrer.  Upham  v.  Damon, 
12  Allen  98.  —  Jewett  v.  Locke,  6  Gray  233,  235.  —  Huntress  v.  Bur- 
bank,  111  Mass.  213,  216.  — Chase  v.  Sherman,  119  Mass.  388,  391. 

—  Witt  V.  Potter,  125  Mass.  360.  See  also  Mullaly  v.  Austin,  97 
Mass.  30,  33.  —  Shawmut  Mutual  Fire  Insurance  Co.  v.  Stevens,  9 
Allen  334.  —  Batchelder  v.  Batchelder,  2  Allen  105.  —  Barlow  v. 
Leavitt,  12  Cush.  483,  484.  —  Clay  v.  Brigham,  8  Gray  161. 

Sect.  12.  "  Demurrers  may  he  for  the  follotving,  among  other 
causes.''''  Inconsistent  defences  in  an  answer  furnish  good  ground 
for  a  demurrer.     Jewett  v.  Locke,  6  Gray  233. 

It  is  a  good  cause  for  demurrer,  that  the  plaintiff  has  joined  two 
inconsistent  counts,  alleging  that  they  are  for  the  same  cause  of 
action.  Mullaly  v.  Austin,  97  Mass.  30,  33.  —  Simmons  v.  Lawrence 
Duck  Co.,  133  Mass.  298,  299. 

It  is  not  a  good  ground  for  demurrer  to  a  declaration,  which  sets 
forth  an  agreement  and  a  breach  thereof,  that  such  declaration  con- 
tains a  claim  for  damages,  a  portion  of  which  are  too  remote  to  be 
recovered.     Colburn  v.  Phillips,  13  Gray  64. 

For  a  case  in  which  the  defendant  demurred  to  the  declaration  on 
the  ground,  among  others,  that  it  contained  irrelevant,  improper,  and 
superfluous  allegations,  see  "  Joannes "  v.  Burt,  6  Allen  236,  239. 
See  also  Shawmut  Mutual  Fire  Insurance  Co.  v.  Stevens,  9  Allen 
334. 

First  clause.  It  seems  that  a  defect  of  the  kind  mentioned  in  this 
clause  can  be  taken  advantage  of  only  by  demurrer.  Barlow  v. 
Leavitt,  12  Cush.  483,  484.     See  section  82  of  this  chapter. 

Second  clause.  For  a  case  in  which  a  declaration  on  a  recogni- 
zance to  prosecute  an  appeal  was  held  not  to  state  a  legal  cause  of 
action,  see  Tarbell  v.  Gray,  4  Gray  444. 

36 
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Where  a  declaration  for  slander  failed  strictly  to  comply  with  the 
direction  subjoined  to  the  form  of  a  declaration  for  slander  at  the 
end  of  this  chapter,  it  was  held  that  the  objection  could  be  availed 
of  only  by  demurrer.  Clay  v.  Brigham,  8  Gray  161.  See  also  Downs 
V.  Hawley,  112  Mass.  237,  241. 

The  objection  that  a  count  contains  more  than  one  cause  of  action 
can  only  be  taken  advantage  of  by  demurrer.  Downs  v.  Hawley, 
112  Mass.  237,  241. 

A  declaration  on  a  written  promise,  which  neither  sets  forth  a 
copy  nor  the  legal  effect  of  the  writing,  is  subject  to  demurrer. 
Shawmut  Mutual  Fire  Insurance  Co.  v.  Stevens,  9  Allen  332. 

It  seems  that  the  failure  to  file  a  bill  of  particulars,  where  such 
bill  is  required  by  section  10,  is  a  good  ground  for  demurrer.  Pres- 
ton V.  Neale,  12  Gray  222. 

Third  clause.  A  demurrer  may  be  made  to  a  part  of  an  answer. 
Parkhurst  v.  Ketchum,  6  Allen  406.     See  also  notes  to  section  25. 

"  The  particulars  in  which  the  alleged  defect  consists  shall  be  spe- 
cially pointed  out.^^  Under  this  provision  the  party  who  demurs  is 
confined  to  the  causes  of  demurrer  specified,  although  the  declara- 
tion or  answer  is  defective  on  other  grounds.  Washington  v.  Eames, 
6  Allen  417.  —  Suffolk  Bank  v.  Lowell  Bank,  8  Allen  356.  Where 
a  demurrer  to  an  answer  assigns  as  the  only  cause  of  demurrer,  that 
the  answer  "  does  not  state  a  legal  defence  to  the  declaration,"  such 
demurrer  operates  as  a  waiver  of  all  formal  defects.  Pj'octor  v. 
Stone,  1  Allen  193, 196. 

If  the  demurrer  goes  to  the  entire  ground  of  action  as  stated  in  the 
declaration,  and  not  to  any  specific  defect  or  cause  of  demurrer,  it 
has  been  held  sufficient  for  the  defendant  to  aver  that  the  matters  set 
■out  in  the  declaration  are  insufficient  in  law  to  enable  the  plaintiff  to 
maintain  his  action.     Chenery  v.  Holden,  16  Gray  125. 

As  to  the  particularity  with  which  the  alleged  defect  must  be 
pointed  out,  see  further,  Suffolk  Bank  v.  Lowell  Bank,  8  Allen  355. 
—  Dennehey  v.  Woodsum,  100  Mass.  195.  —  Worthington  v.  Hough- 
ton, 109  Mass.  481,  486.  —  Goulding  v.  Smith,  114  Mass.  487,  488. 

A  merely  formal  objection  to  a  demurrer  cannot  be  taken  advan- 
tage of  by  a  plaintiff  after  the  demurrer  has  been  sustained  in  the 
superior  court  and  the  plaintiff  has  appealed  from  the  decision  sus- 
taining it.     Colt  V.  Learned,  118  Mass.  380,  382. 

Answers,  Replications,  etc. 

See  notes  to  section  94  of  this  chapter. 

Answers  in  the  municipal  court  of  the  city  of  Boston  are  to  be 
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filed  only  when  required  by  the  rules  or  orders  of  said  court.  P.  S. 
c.  167,  s.  91. 

Sect.  13.  "  A  defence,  .  .  .  which  might  have  been  made  by  plea 
in  abatement,  may  be  made  by  answer,^'  ^c.  It  seems  that  an  answer 
or  plea  in  abatement  or  a  motion  to  dismiss,  except  for  want  of  juris- 
diction, must  be  filed  within  the  time  allowed  by  section  47  for  en- 
tering an  appearance,  and  before  or  at  the  same  time  with  the  entry 
of  the  appearance,  and  that  a  subsequent  answer  on  the  merits  will 
not  waive  such  answer,  plea,  or  motion.  See  Cole  v.  Ackerman, 
7  Gray  38.  —  Whipple  v.  Rogerson,  12  Gray  347,  348.  —  Walpole  v. 
Gray,  11  Allen  149.  —  Seagrave  v.  Erickson,  11  Gush.  89.  —  Pratt  v. 
Sanger,  4  Gray  84,  88. —  Clark  v.  Connecticut  River  R.  R.,  6  Gray 
363.  —  Claflin  v.  Thayer,  13  Gray  459. 

If  a  defendant  pleads  in  abatement  of  the  writ  and  to  the  merits 
of  the  action  in  the  proper  order,  the  fact  that  both  pleas  are  filed 
at  the  same  time  and  even  upon  the  same  paper,  does  not  operate 
as  a  waiver  of  the  plea  in  abatement,  if  that  is  seasonably  filed. 
O'Loughlin  v.  Bird,  128  Mass.  600,  601. 

To  the  foregoing  general  rule  there  is  the  exception  that  in  certain 
cases  where  matter  in  abatement  arises  after  the  commencement  of 
an  action,  it  may  be  pleaded  at  a  later  stage  in  the  proceedings. 
Rathbone  v.  Rathbone,  4  Pick.  89,  92.  —  Robbins  v.  Hill,  12  Pick. 
569.  —  Bliss  V.  Bliss,  12  Met.  266. 

As  to  the  law  relative  to  motions  to  dismiss,  see  Lathrop  v.  Bowen, 
121  Mass.  107,  109. 

After  the  time  for  filing  pleas  in  abatement,  as  above  set  forth, 
has  expired,  it  is  not  within  the  power  of  the  court  in  its  judicial 
discretion  to  allow  the  filing  of  such  a  plea.  Hastings  v.  Bolton, 
1  Allen  529. 

"  If  the  pendency  of  another  action  for  the  same  cause  of  action  in 
another  state  can  be  pleaded  at  all,  it  can  only  be  pleaded  in  abate- 
ment."    Field,  J.,  in  Moore  v.  Spiegel,  143  Mass.  413,  416. 

A  foreign  corporation  may  answer  in  abatement  that  it  has  no 
usual  place  of  business  here,  that  no  property  was  attached  on  the 
writ,  and  that  the  person  on  whom  service  was  made  was  not  its 
agent  or  authorized  to  receive  service  for  it.  Young  v.  Providence 
and  Stonington  Steamship  Co.,  150  Mass.  550,  554. 

In  an  action  for  tort,  which  apparently  arose  prior  to  the  passage 
of  the  act  allowing  a  married  woman  to  sue  and  be  sued  in  relation 
to  her  separate  property  as  if  sole,  it  was  held  that  the  coverture  of 
the  plaintiff  and  her  consequent  inability  to  sue  was  a  matter  which 
could  only  be  availed  of  by  an  answer  in  abatement.     Hayden  v. 
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Attleborough,  7  Gray  338.  See  also  Hubert  v.  Fera,  99  Mass.  198, 
199.  _  Jaha  v.  Belleg,  105  Mass.  208,  211.  —  P.  S.  c.  167,  s.  2,  cl.  3, 
and  notes  thereon.  As  to  whether  the  same  rule  holds  in  other 
actions  than  those  of  tort,  see  1  Chit.  PI.  388.  The  coverture  of  the 
defendant  can  be  pleaded  in  bar.     Tracy  v.  Keith,  11  Allen  211. 

Objections  to  the  authority  of  a  sheriff  to  serve  a  writ  of  replevin 
upon  his  deputy,  and  objections  to  the  form  of  a  replevin  bond,  can 
only  be  taken  by  answer  in  abatement  or  motion  to  dismiss,  and  not 
by  "demurrer.     Smith  v.  Dexter,  121  Mass.  597,  599. 

In  certain  cases  the  defendant  can  plead  a  matter  by  answer  in 
abatement,  or  by  answer  in  bar,  at  his  election.  In  a  case  where  an 
action  was  commenced  before  a  right  of  action  existed,  it  was  held 
tliat  this  fact  might  be  pleaded  in  either  way,  and  that,  if  the  defen- 
dant elected  to  plead  it  in  bar,  he  was  entitled  to  all  the  benefit  of 
such  plea  in  the  same  manner  as  if  a  plea  in  bar  only  were  admis- 
sible. Benthall  v.  Hildreth,  2  Gray  288.  See  also  Greenwood  v. 
Lakeshore  R.  R.,  10  Gray  373,  374. 

Sect.  15.  "  The  general  issue  in  all  except  real  and  mixed  actions.^* 
As  to  the  effect  of  pleading  the  general  issue  prior  to  the  General 
Statutes  of  1860,  see  Johnson  v.  Boardman,  6  Allen  28.  —  Johnson 
V.  Rayner,  6  Gray  107. —  Richards  v.  Randall,  4  Gray  53.  — Wheel- 
wright V.  Freeman,  12  Met.  154. —  Sprague  v.  Waite,  19  Pick. 
435. 

"  In  all  real  actions  where  the  tenant  relies  on  disclaimer,  non- 
tenure, or  any  other  defence,  which,  under  the  rules  of  the  common 
law,  could  not  be  shown  under  the  general  issue,  he  shall  present 
the  same  in  a  specification  of  defence  at  the  time  of  filing  his  plea." 
Coinmon  law  rules  of  superior  court,  rule  lit.  See  also  Truro  v. 
Freeman,  123  Mass.  187,  189. 

Sect.  16.  "  Different  consistent  defences^  In  an  answer  to  an 
action  of  slander,  a  denial  of  having  spoken  the  words  charged,  and 
an  averment  of  their  truth,  are  consistent  defences.  Pay  son  v.  Ma- 
comber,  3  Allen  69,  73. 

An  answer  relying  on  a  delivery  of  certain  goods  to  the  plaintiff, 
l)oth  by  way  of  payment  and  in  set-off,  does  not  set  up  inconsistent 
defences,  and  the  defendant  need  not  elect  at  the  trial  whether  he 
will  introduce  his  evidence  as  proof  of  the  one  or  the  other.  "Wheaton 
V.  Nelson,  11  Gray  15. 

As  to  the  proper  mode  of  objecting  to  want  of  consistency  in  the 
defences  set  up  in  an  answer,  see  notes  to  section  25. 

Sect.  17.  This  section  applies  only  to  actions  properly  included 
in  thefirst  section  of  this  chapter.     For  a  case  which  was  held  not  to 
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be  governed  by  its  provisions,  see  Taylor  v.  New  England  Mining 
Co.,  4  Allen  577. 

"  TJie  answer  shall  deny  in  clear  and  precise  terms  every  substan- 
tive fact  intended  to  he  denied"  S^c.  A  general  denial  "  of  each  and 
every  allegation "  is  sufficient  under  the  statute,  but  perhaps  not 
advisable.  Such  a  general  denial  is  sufficient  to  put  in  issue  every 
fact,  the  burden  of  proof  of  which  rests  on  the  plaintiff,  whether  such 
fact  is  alleged  in  the  declaration  or  not.  Davis  v.  Travis,  98  Mass. 
222.  —  Boston  Relief  and  Submarine  Co.  v.  Burnett,  1  Allen  410.  — 
Estabrook  v.  Boyle,  1  Allen  412.— Snow  v.  Chatfield,  11  Gray  12. 
—  Brigham  v.  Aldrich,  105  Mass.  212.  —  Hungerford  Nat.  Bank  v. 
Van  Nostrand,  106  Mass.  559,  560.  —  Folger  v.  Washburn,  137  Mass. 
60.     See  also  notes  to  section  18. 

A  mere  denial  of  the  plaintiff's  general  conclusion  of  law  or  of 
fact,  or  of  the  leading  averment  in  the  declaration,  is  not  sufficient  to 
prevent  the  defendant  from  being  held  to  have  admitted  other  spe- 
cific allegations.  Hawes  v.  Ryder,  100  Mass.  216.  —  Van  Buren  v. 
Swan,  4  Allen  380.  —  Hill  v.  Crompton,  119  Mass.  376,  381.  —  Cav- 
erly  v.  McOwen,  123  Mass.  574,  577.  —  Hawks  v.  Hawks,  124  Mass. 
457.  —  Manson  v.  Arnold,  126  Mass.  399.  See  also  notes  to  section 
18. 

The  defendant's  answer  may  put  in  issue  facts  not  alleged  by  the 
declaration,  if  such  answer  states  or  concedes  that  such  facts  were 
alleged.  Vinal  v.  Richardson,  13  Allen  521,  525.  So  also  if  the  de- 
fendant's answer  asserts  or  necessarily  implies  the  existence  of  a 
fact,  he  will  be  estopped  to  deny  such  fact,  even  although  it  is  not 
alleged  in  the  declaration.     Whittemore  v.  Ware,  101  Mass.  352. 

In  an  action  on  a  promissory  note,  alleged  in  the  declaration  to 
have  been  destroyed,  an  answer  putting  in  issue  the  making  of  the 
note,  and  alleging  that,  if  made,  it  was  for  an  illegal  consideration, 
admits  the  destruction  of  the  note.  Boston  Lead  Co.  v.  McGuirk,  15 
Gray  87. 

Where  a  declaration  by  a  mutual  fire  insurance  company  averred 
that  the  directors  "  made  an  assessment,  agreeably  to  their  act  of 
incorporation  and  by-laws,"  it  was  held  that  the  defendant  could  deny 
the  validity  of  the  assessment,  under  an  answer  denying  that  any 
such  assessment  had  been  made  as  set  forth  in  the  plaintiff's  decla- 
ration. People's  Equitable  Mutual  Fire  Insurance  Co.  v.  Arthur,  7 
Gray  267. 

Under  an  answer  denying  the  making  of  a  promissory  note,  an 
alteration  made  after  the  note  was  signed,  may  be  proved.  Lincoln 
V.  Lincoln,  12  Gray  45. 
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In  an  action  of  replevin,  an  answer,  which  avers  that  the  defendant 
was  and  is  the  owner  of  the  property  replevied,  and  which  denies  the 
plaintiff's  right  to  maintain  the  action,  puts  in  issne  the  plaintiff's 
title  to  the  property.     Chase  v.  Allen,  5  Allen  599. 

So  an  answer  in  an  action  of  tort  in  the  nature  of  trespass  quare 
clausum,  which  denies  that  the  defendant  entered  the  plaintiff's 
close,  as  described  in  the  plaintiff's  writ,  puts  the  plaintiff's  title  in 
issue.     Bennett  v.  Clemenco,  6  Allen  10. 

In  an  action  of  tort  for  breaking  and  entering  a  close  and  remov- 
ing a  fence,  the  defendant,  under  an  answer  which  only  denies  the 
breaking  and  entering,  cannot  disprove  the  removal  of  the  fence,  as 
this  was  a  substantive  fact  stated  in  the  declaration  in  aggravation 
of  the  principal  injury,  and  therefore,  if  not  denied,  to  be  considered 
as  admitted.     Knapp  v.  Slocumb,  9  Gray  73. 

Where  a  declaration  averred  that  the  defendant  made  a  promissory 
note  payable  to  the  plaintiff,  and  that  the  defendant  owed  the  plain- 
tiff the  amount  of  the  said  note,  &c.,  it  was  held  that  the  signature 
could  not  be  put  in  issue  under  an  answer  in  which  the  defendant 
declared  that,  to  the  best  of  his  knowledge  and  belief,  he  did  not  owe 
the  plaintiff  in  the  manner  and  form  alleged,  but  left  him  to  prove 
the  same,     Framingham  Bank  v.  Gay,  9  Gray  241. 

In  an  action  on  a  note  against  partners,  it  was  held  that  an 
answer  simply  denying  the  making  of  the  note  admitted  the  partner- 
ship.    Geddes  v.  Adams,  11  Gray  384. 

If  the  plaintiff  in  his  declaration  makes  any  allegations  which  are 
not  necessary  to  the  maintenance  of  his  action,  the  defendant  will 
not  be  deemed  to  have  admitted  them  by  neglecting  to  deny  them. 
Woodbury  v.  Jones,  3  Gray  261.  —  Willard  v.  Williams,  7  Gray 
184. 

Nor  need  the  defendant  deny  in  his  answer,  or  make  any  averment 
regarding,  any  fact  necessary  to  the  maintenance  of  the  plaintiff's 
action,  but  not  alleged  in  his  declaration.  Jones  v.  Andover,  10 
Allen  18,  22.  —  Tarbell  v.  Gray,  4  Gray  444.  See  also  Alden  v. 
Pearson,  3  Gray  342,  344.  —  Boston  Relief  and  Submarine  Co.  v. 
Burnett,  1  Allen  410.  —  Estabrook  v.  Boyle,  1  Allen  412.  —  Davis  v. 
Travis,  98  Mass.  222. 

For  other  cases  on  the  form  and  effect  of  denials  made  by  defend- 
ants in  their  answers,  see  Granger  v.  Ilsley,  2  Gray  521.  —  Williams 
V.  Cheney,  3  Gray  215,  220.  —  Alden  v.  Pearson,  3  Gray  342,  344.— 
Mulry  V.  Mohawk  Valley  Ins.  Co.,  5  Gray  541,  543.—  Eastern  R.  R. 
V.  Benedict,  10  Gray  212,  214. 

"  Or:  shall  declare  the  defendant'' s  ignorance  of  the  fact^^  ^c.     A 
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defendant  who  answers  in  this  form  may  nevertheless,  on  the  trial, 
introduce  evidence  to  rebut  the  plaintiff's  proof.  Knapp  v.  Slocomb, 
9  Gray  73. 

Sect.  18.  "ITe  sliall  state  all  the  substantive  groimds  on  which  he 
intends  to  rest  such  denial,^'  ^e.  It  seems  that  this  provision  requires 
the  statement  of  such  facts  only  as  are  in  the  nature  of  confession 
and  avoidance.  Warren  v.  Ferdinand,  9  Allen  357,  358.  See  also 
Granger  v.  Ilsley,  2  Gray  521,  523.  —  Foye  v.  Patch,  132  Mass.  105, 
108. 

An  answer  denying  all  the  allegations  in  the  plaintiff's  declaration 
is  sufficient  to  put  in  issue  every  fact  the  burden  of  the  proof  of 
which  rests  on  the  plaintiff.  See  notes  to  section  17.  Thus  under 
such  an  answer  to  a  count  for  use  and  occupation  it  was  held  that 
the  defendant  might  prove  that  he  held  under  a  written  lease,  be- 
cause an  action  for  use  and  occupation  could  only  be  supported  by 
proof  of  a  tenancy  under  a  parol  demise.  Warren  v.  Ferdinand,  9 
Allen  357. 

So  also,  under  such  an  answer,  a  defendant  may  show  that  the 
contract  made  between  him  and  the  plaintiff  was  different  from  the 
contract  declared  on.     Rodman  v.  Guilford,  112  Mass.  405. 

So  also  in  an  action  on  an  insurance  policy,  insuring  a  ship  for  a 
certain  voyage,  it  was  held  that  the  defendant  might,  under  such  an 
answer,  show  that  the  ship,  by  an  unreasonable  delay  at  one  of  tlie 
ports,  deviated  from  the  voyage  insured.  Ainsinck  v.  American  Ins. 
Co.,  129  Mass.  185, 188. 

So  also,  although  the  declaration  does  not  allege  the  plaintiff  to  be 
a  corporation,  except  by  reference  to  the  writ  which  describes  him  as 
such,  an  answer  denying  each  and  every  allegation  of  the  declara- 
tion, will  put  in  issue  the  incorporation  of  the  plaintiff.  Mosler  v. 
Potter,  121  Mass.  89. 

But,  if  the  answer  merely  contains  a  general  denial  of  indebtment, 
and  does  not  specifically  deny  the  allegations  of  the  declaration,  or 
state  any  substantive  ground  of  defence,  it  is  insufficient.  Thus  in 
an  action  for  services  rendered  according  to  an  account  annexed, 
where  the  answer  simply  denied  that  the  defendant  owed  the  amount 
claimed  or  any  sum  whatever,  it  was  held  that  it  was  not  necessary 
for  the  plaintiff  to  prove  tliat  the  services  were  actually  rendered,  or 
that  they  were  of  the  value  alleged.  Van  Buren  v.  Swan,  4  Allen 
380.  See  also  Granger  v.  Ilsley,  2  Gray  521,  523.  —  Bruce  v. 
Mathews,  101  Mass.  64.  See,  however,  Howard  v.  Hayward,  16 
Gray  354,  357.  — Coburn  v.  Travellers  Ins.  Co.,  145  Mass.  226. 

In  order  that  a  defendant  may  avail  himself  of  a  former  judgment 
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rendered  in  an  action  between  him  and  the  plaintiff,  it  is  not  impor- 
tant now,  as  formerly,  that  such  judgment  should  be  specially  al- 
leged in  the  answer.     Foye  v.  Patch,  132  Mass.  105,  109. 

Sect.  19.    See  Mulry  v.  Mohawk  Valley  Insurance  Co.,  5  Gray  541. 

Sect.  20.  "  The  ansiver  shall  set  forth  in  clear  and  precise  terms 
each  substantive  fact  intended  to  be  relied  upon  in  avoidance  of  the 
action.''^  "  The  rule  of  pleading  is  that  any  matter  in  discharge  or 
avoidance  of  a  debt  once  existing  must  be  specially  pleaded,  but  any 
matter  which  shows  that  the  debt  never  existed  may  be  given  in  evi- 
dence under  a  general  denial."  Morton,  J.,  in  Marvin  v.  Mandell, 
125  Mass.  562,  563. 

Where  the  answer  in  an  action  on  a  promissory  note,  given  in  the 
name  of  a  firm  by  a  surviving  partner,  averred  that  the  firm  had 
expired  and  was  dissolved  before  the  note  was  given,  it  was  held  that 
it  might  be  proved  that  the  partnership  had  been  dissolved  by  the 
death  of  one  of  its  members.  Marlett  v.  Jackman,  3  Allen  287, 
297. 

An  answer  alleging  that  certain  goods  replevied  were  the  property 
of  the  defendant,  and  not  of  the  plaintiff,  was  held  to  be  sustained  by 
proof  that  such  goods  had  been  mortgaged  by  the  plaintiff  to  the 
defendant,  and  tliat  the  possession  of  them  had  been  surrendered  to 
the  latter.     Whitcher  v.  Shattuck,  3  Allen  319,  320. 

An  allegation  that  the  defendant  "  will  offer  evidence  tending  to 
prove  "  certain  facts,  is  not  a  sufficient  setting  forth  of  such  facts 
within  the  meaning  of  this  section.  Cassidy  v.  Farrell,  109  Mass. 
397,  398. 

So  of  an  allegation  that  "if"  certain  facts  "shall  be  made  to 
appear,"  certain  other  facts  "  will  also  appear."  Suit  v.  Woodhall, 
116  Mass.  547,  549.  —  Jackman  v.  Doland,  116  Mass.  550.  So  of  an 
allegation,  that  "  if  the  plaintiff  shall  prove  "  certain  facts,  "  the 
defendant  will  show  "  certain  other  facts.  Caverly  v.  McOwen,  123 
Mass.  574,  577.  Otherwise,  however,  of  an  allegation,  that  "  if  the 
j/uiintiff  shall  prove  the  making  of  the  note  declared  on,"  "the  same 
has  been  fully  paid."     Swett  v.  Southworth,  125  Mass.  417,  420. 

Where  an  answer  in  an  action  for  goods  sold  and  delivered  al- 
leged that,  if  the  defendant  bought  the  goods  of  the  plaintiff,  "  he 
did  so  through  the  false  and  fraudulent  representations  made  by  the 
plaintiff,"  but  did  not  allege  what  these  representations  were,  it  was 
held  that  evidence  of  the  representations  was  admissible.  Goodsell 
V.  Trumbull,  135  Mass.  99. 

Under  an  answer  alleging  "  payment "  of  a  promissory  note,  it  has 
been  held  that  evidence  is  not  admissible  to  show  the  delivery  of 


PUBLIC   STATUTES,  c  167,  s.  18-20.  569 

goods  to  the  holder  of  the  note  under  an  agreement  that  the  price  of 
the  goods  sliouhl  be  taken  in  payment  of  the  amount  due  on  the 
note.     Ulsch  v.  Muller,  143  Mass.  379. 

In  an  action  on  a  promissory  note,  an  answer  wliich  alleges  that 
the  defendant  has  received  his  discharge  in  insolvency  from  all  debts 
due  from  him,  and  which  refers  to  an  annexed  copy  of  the  discharge, 
is  not  bad  on  demurrer,  although  such  a  discharge  does  not  include 
all  classes  of  debts,  if,  taking  the  answer  and  discharge  in  connection 
with  the  declaration,  it  api)ears  that  the  note  belongs  to  a  class  in- 
cluded in  the  discharge.     Whitney  v.  Rhoades,  3  Allen  471. 

The  illegallti/  of  a  contract  cannot  be  set  up  in  defence,  unless  such 
illegality  is  specially  alleged  in  the  answer,  or  appears  from  the  dec- 
laration. Goss  V.  Austin,  11  Allen  525.  —  Bradford  v.  Tinkham,  6 
Gray  494. — Granger  v.  Tlsley,  2  Gray  521. — Rice  v.  Enwright,  119 
Mass.  187. 

But  the  court  may  itself  refuse  to  entertain  an  action  where,  upon 
the  plaintiff's  own  showing,  it  is  founded  upon  an  illegality.  Car- 
doze  V.  Swift,  113  Mass.  250,  252. 

Under  an  answer  alleging  that  a  note  was  given  for  an  illegal  con- 
sideration, it  is  sufficient  to  prove  that  it  was  given  in  renewal  of  a 
note  so  given.  Chenery  v.  Barker,  12  Gray  345.  See  also  Gwynn 
V.  Globe  Locomotive  Works,  5  Allen  317. 

The  statute  of  frauds  cannot  be  relied  upon  in  defence  unless  set 
up  in  the  answer.  Middlesex  Company  v.  Osgood,  4  Gray  447,  448. 
Libby  v.  Downey,  5  Allen  299. 

But  where  the  declaration  alleged  that  the  "  defendant  made  a 
contract  in  writing,"  it  was  held  that  the  defendant,  although  he  had 
not  set  up  the  statute  of  frauds  in  his  answer,  might  raise  the  objec- 
tion that  the  contract  proved,  though  in  writing,  was  not  signed  by 
him,  and  that  under  the  statute  it  was  not  valid  unless  signed.  Reid 
V.  Stevens,  120  Mass.  209. 

Where  the  answer  in  an  action  on  a  promissory  note,  given  for  the 
price  of  goods  sold,  only  set  up  a  want  of  consideration,  it  was  held 
that  the  defendant  could  not  prove  in  reduction  of  damages  either  a 
breach  of  warranty  or  a  fraudulent  representation  in  the  sale. 
Wentworth  v.  Dows,  117  Mass.  14,  16. 

If  the  defence  to  a  general  count  for  work  and  labor  done  is  that 
the  work  was  done  under  a  special  contract  on  which  nothing  was 
due  at  the  tinjie  of  bringing  the  suit,  the  answer  must  so  allege. 
Reed  v.  Scituate,  7  Allen  141,  143.  But  if  such  fact  appears  on  the 
plaintiff's  evidence,  the  defendant  may,  although  his  answer  is  only 
a  general  denial,  claim  that  the  evidence  shows  a  variance  between 
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the  plaintiff's  declaration  and  his  proof.  Wilder  v.  Colby,  134  Mass. 
377,  380. 

In  an  action  brought  by  the  assignee  of  an  insolvent  debtor,  it  was 
held  that  the  fact,  that  the  claim  declared  on  had  been  sold  by  the 
assignee,  was  a  substantive  fact  which  must  be  set  out  in  the  answer. 
Cushman  v.  Davis,  3  Allen  99. 

In  an  action  on  an  account  annexed,  it  was  held  that  the  defence 
of  accord  and  satisfaction  was  not  open  under  an  answer  containing 
a  general  denial  and  alleging  payment.  Grinnell  v.  Spink,  128  Mass. 
25. 

Where  the  answer  in  an  action  on  a  promissory  note  simply  set  up 
the  statute  of  limitations,  it  was  held  that  the  defendant  could  not, 
in  order  to  corroborate  his  testimony  that  no  payments  had  been 
made  upon  the  note  within  the  six  years,  prove  that  the  note  was 
without  consideration.     Davidson  v.  Delano,  11  Allen,  523. 

In  an  action  of  tort  in  the  nature  of  trespass  quare  clausum  fre- 
git,  brought  by  one  holding  as  tenant-at-will,  if  the  defendant  would 
justify  his  acts  as  authorized  by  a  third  person,  who  has  received  a 
written  lease  from  the  owner  of  the  fee,  he  must  allege  these  facts 
specially  in  his  answer,  and  will  not  be  allowed  to  show  them  under 
a  mere  general  denial  of  the  plaintiff's  allegations.  Ward  v.  Bart- 
lett,  12  Allen  419. 

So  also  in  an  action  of  tort  for  assault  and  battery,  evidence  of 
justification  is  inadmissible  under  an  answer  consisting  only  of  a 
general  denial.     Cooper  v.  McKenna,  124  Mass.  284. 

In  an  action  for  the  breach  of  a  contract,  the  defendant  cannot 
rely,  in  reduction  of  damages,  upon  the  plaintiff's  breach  of  an  inde- 
pendent stipulation  of  the  contract,  unless  such  breach  is  alleged  in 
the  answer.  Lamson  and  Goodnow  Manuf .  Co.  v.  Russell,  112  Mass. 
387,  394. 

In  an  action  on  a  policy  of  insurance,  it  was  held  that  misrepre- 
sentations of  the  assured,  which  were  not  set  out  in  the  answer, 
could  not  be  relied  upon  to  show  that  the  policy  was  void,  although 
the  fact  of  such  misrepresentations  was  first  disclosed  by  the  plain- 
tiff's evidence.  Mulry  v.  Mohawk  Valley  Insurance  Co.,  5  Gray  541. 
—  Goodwin  v.  Daniels,  7  Allen  61,  64. 

It  seems  that  the  non-joinder  or  misjoinder  of  plaintiffs  cannot  be 
taken  advantage  of,  unless  pleaded  in  abatement  or  specified  in  the 
answer.     Bullock  v.  Hayward,  10  Allen  460,  461. 

Under  an  answer  denying  "  each  and  every  allegation  "  of  a  decla- 
ration, which  alleged  that  the  defendant  wrongfully,  wilfully,  and 
without  right,  dug  a  ditch  in  the  highway,  it  was  held  that  the  de- 
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fendant  could  not  justify  by  showing  that  he  acted  under  the  author- 
ity of  a  surveyor  of  highways.     Snow  v.  Chatfield,  11  Gray  12. 

So  also  where,  in  an  action  of  tort  for  a  personal  assault,  the 
answer  consisted  merely  of  a  general  denial,  it  was  held  that  the 
defendant  could  not  show  that  the  assault  was  justified  by  the  terms 
of  a  lease  executed  between  him  and  the  plaintiff,  Levi  v.  Brooks, 
121  Mass.  501,  505. 

But  where  the  answer,  in  an  action  of  tort  for  breaking  and  en- 
tering a  shop,  denied  the  plaintiff's  allegations,  and  averred  that 
the  defendant  had  the  right  to  the  possession,  use,  and  occupation 
of  the  shop,  and  quietly  and  peaceably  took  possession,  it  was 
given  as  the  opinion  of  the  court  that  the  defendant  might  justify 
by  giving  in  evidence  a  lease  of  the  premises,  although  such  lease 
was  not  referred  to  in  the  answer.  Dillon  v.  Brown,  11  Gray  179, 
181.  So  in  an  action  by  the  assignees  of  an  insolvent  debtor  to  re- 
cover the  value  of  property  sold  by  the  debtor  for  the  purpose  of 
giving  a  preference,  the  defendant,  under  an  answer  denying  the 
the  conversion  of  property  of  the  plaintiff,  may  prove  that  the  as- 
signees have  affirmed  the  sale,  such  proof  being  only  particular 
evidence  of  the  fact  set  up  in  the  answer.  Snow  v.  Lang,  2  Allen 
18. 

Where  a  declaration  in  an  action  of  slander  averred  that  certain 
words  were  spoken  maliciously,  it  was  held  that  a  general  denial  in 
the  answer  was  not  sufficient,  if  the  real  defence  was  that  the  cir- 
cumstances, &c.,  afforded  justification,  —  the  allegation  of  malice  not 
being  an  allegation  of  a  substantive  fact,  but  only  of  an  inference  of 
law  from  the  fact  that  the  words  were  spoken.  Goodwin  v.  Daniels, 
7  Allen  61,  63. 

For  other  cases  in  which  it  has  been  held  that  a  defence  was  not 
open  to  the  defendant,  because  not  sufficiently  alleged  pursuant  to 
this  section,  see  Robinson  v.  Trofitter,  106  Mass.  51,  55.  —  Foss  v. 
Lowell  Five  Cents  Savings  Bank,  111  Mass.  285,  287.  —  Peirce  v. 
Cohasset  Ins.  Co.,  123  Mass.  572.  —  Crawford  v.  Weston,  131  Mass. 
283,  288.  —  Denham  v.  Bryant,  139  Mass.  110,  111. 

For  cases  in  which  it  has  been  held  that  the  defence  was  suffi- 
ciently alleged,  see  McLaughlin  v.  Cowley,  127  Mass.  316,  320.  — 
Slocum  V.  Riley,  145  Mass.  370,  372. 

For  a  case  in  which  the  question  was  whether  the  matter  set  up 
in  defence  was  a  substantive  fact  in  avoidance  of  the  action,  see 
Boynton  v.  Bodwell,  113  Mass.  531,  537. 

After  a  verdict  and  judgment  for  the  penal  sum  in  an  action  on  a 
bond,  the  defendant,  on  a  hearing  to  ascertain  the  amount  due  and 
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payable  in  equity  and  good  conscience  pursuant  to  the  provisions  of 
the  statutes  (P.  S,  c.  171,  s.  10),  may  prove  any  payments  on  the 
bond,  although  such  payments  are  not  set  up  in  the  answer.  Merrill 
V.  Mclntire,  13  Gray  157,  167. 

Where  at  the  trial  before  the  superior  court  the  judge  erroneously 
ruled  that  certain  facts  given  in  evidence  by  the  defendant  did  not 
constitute  a  valid  defence,  it  was  held  that  the  plaintiff  could  not, 
on  the  hearing  of  the  defendant's  exceptions  to  this  ruling,  for  the 
first  time  object  that  this  defence  was  not  open  to  the  defendant 
under  his  answer.  Burnett  v.  Smith,  4  Gray  50.  See  also  Jones  v. 
Sisson,  6  Gray  288,  294.  — Bullock  v.  Hayward,  10  Allen  460,  462. 
—  Stowe  V.  Bowen,  99  Mass.  194,  197. 

For  a  case  in  which  the  plaintiff's  counsel  in  his  closing  argument 
to  the  jury  for  the  first  time  raised  an  objection  to  certain  evidence 
on  the  ground  that  it  was  not  admissible  under  the  answer,  see  Home 
V.  Bodwell,  5  Gray  457. 

Sect.  21.  This  section  does  not  apply  to  the  signature  of  a  wit- 
ness to  an  attested  promissory  note.  Holden  v.  Jenkins,  125  Mass. 
446. 

An  omission  to  deny  the  genuineness  of  a  signature  to  a  promis- 
sory note  will  not  prevent  a  defendant,  whose  answer  contains  a 
general  denial  that  he  made  the  note,  from  contending  that  the  note 
has  been  materially  altered  since  he  signed  it.  Cape  Ann  National 
Bank  v.  Burns,  129  Mass.  596. 

A  simple  statement  in  an  answer,  that  the  defendant  "  denies  the 
signature  "  set  forth  in  the  declaration,  is  not  sufficient  under  this 
section.  Spooner  v.  Gilmore,  136  Mass.  248.  As  to  the  proper 
form  of  a  denial  and  demand  under  this  section,  see  also  True  v. 
Dillon,  138  Mass.  347,  348. 

Where  in  an  action  against  two  persons,  described  as  copartners, 
the  declaration  alleged  that  they  had  signed  a  promissory  note  by 
their  firm  name,  and  one  of  the  partners  appeared  and  filed  a  gen- 
eral denial,  it  was  held  that  such  answer  admitted  the  genuineness 
of  the  signature  as  that  of  such  partner.  Haskins  v.  D'Este,  133 
Mass.  356. 

Sect.  24.  "  File  at  any  time  before  trial  a  replication  to  the  an- 
swer.'*'' The  plaintiff  may,  after  one  trial  at  which  the  jury  have 
disagreed,  file  a  replication  at  any  time  before  another  trial.  Burke 
V.  Miller,  4  Gray  117. 

Where  the  plaintiff  in  an  action  on  a  policy  of  insurance  volunta- 
rily filed  a  replication,  which  simply  alleged  that  the  defendants  had 
waived  the  defence  set  forth  in  their  answer,  he  was  held  to  have 
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thereby  admitted  the  truth  of  the  facts  stated  in  the  answer.  Mur- 
phy V.  People's  Equitable  Mutual  Fire  Insurance  Co.,  7  Allen  239. 

"  Stathig  any  facts  in  reply  to  the  new  matter^  Where  the  an- 
swer to  a  declaration  upon  a  promissory  note  sets  up  in  defence  a 
want  of  consideration  and  the  statute  of  limitations,  a  replication, 
which  simply  traverses  the  latter  defence,  will  not  be  construed  as 
admitting  that  the  note  was  without  consideration,  since  the  allega- 
tion of  want  of  consideration  was  not  new  matter  within  the  meaning 
of  the  statute.     Ballou  v.  Wells,  12  Allen  485. 

It  is  not  necessary  for  a  plaintiff  to  file  a  replication  in  order  to 
avail  himself  of  facts  by  way  of  discharge  or  avoidance  of  new  mat- 
ter set  up  by  the  answer.     Lyon  v.  Manning,  133  Mass.  439,  440. 

As  to  the  cases  in  which  a  replication  may  be  filed,  see  Todd  v. 
Bishop,  136  Mass.  386,  393. 

Sect.  25.  "  That  the  plaintiff  demurs  to  the  answer^^  ^c.  It 
seems  that  inconsistency  in  the  defences  set  up  in  the  answer  can  be 
taken  advantage  of  only  by  demurrer.  Lyons  v.  Ward,  124  Mass. 
364,  365.  —  Jewett  v.  Locke,  6  Gray  233. 

"  Either  party  may  demur  to  the  allegation  of  the  other  party T 
This  clause  gives  "  a  right  to  demur  to  a  particular  and  distinct 
allegation  as  well  as  to  the  whole  answer,  or  to  a  distinct  allegation 
in  a  count  as  well  as  to  a  whole  count ;  and  this  makes  the  right  to 
demur  under  our  statute  coextensive  with  the  right  to  demur  under 
the  system  of  special  pleading."  It  is  no  objection  to  a  demurrer  to 
a  part  of  an  answer  that  no  replication  is  made  to  the  other  pai'ts  of 
the  answer,  if  no  replication  has  been  ordered  by  the  court.  Monta- 
gue V.  Boston  and  Fairhaven  Iron  Works,  97  Mass.  502,  503. 

Sect.  26.  "  The  plaintiff  and  defendant  may  he  allowed  hy  the 
court  to  make  a  supplemeiital  declaration,  answer, ^^  ^c.  The  defend- 
ant cannot,  without  leave  of  court,  file  a  second  answer,  though 
within  the  required  time.     See  Hulbert  v.  Comstock,  11  Gray  14. 

Sect.  28.  "  A  substantive  fact  alleged  with  substantial  precision 
and  certainty,  and  not  denied  in  clear  and  precise  terms,  shall  he 
deemed  to  be  admitted!'^  If  the  declaration  contains  any  allegation 
of  a  fact  which  is  not  necessary  to  constitute  the  cause  of  action, 
such  fact  will  not  be  deemed  to  be  admitted,  because  not  denied. 
Willard  v.  Williams,  7  Gray  184.  —Woodbury  v.  Jones,  3  Gray  261. 
Nor,  if  the  declaration  omits  to  allege  all  the  necessary  substantive 
facts,  will  such  facts  be  considered  admitted  because  not  denied. 
Tarbell  v.  Gray,  4  Gray  444,  446. 

If  the  declaration  on  a  promissory  note  alleges  that  the  note  has 
been  destroyed,  such  allegation  will  be  deemed  to  be  admitted,  unless 
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it  is  denied  in  the  answer.  Boston  Lead  Co.  v.  McGuirk,  15  Gray 
87. 

Further,  as  to  what  are  substantive  facts,  see  notes  to  section  2, 
el.  3. 

In  an  action  of  contract  on  a  promissory  note,  the  declaration  al- 
leged "  that  the  defendant  made  a  promissory  note,  a  copy  of  which 
with  the  indorsements  thereon  is  hereto  annexed,  and  the  defendant 
owes  the  plaintiff  the  balance  of  said  note  and  interest  thereon." 
The  copy  annexed  was  of  a  note  dated  more  than  six  years  before 
the  commencement  of  the  action,  and  having  indorsed  on  it  acknowl- 
edgments of  part  payments  made  within  six  years.  The  only 
ground  of  defence  was  that  the  action,  at  the  time  it  was  commenced, 
was  barred  by  the  statute  of  limitations,  and  it  was  held  that  the 
fact  of  part  payrnent  within  six  years  before  the  commencement  of 
the  action  was  not  alleged  with  such  substantial  precision  and  cer- 
tainty as  to  be  deemed  to  have  been  admitted  by  the  defendant,  be- 
cause not  denied  in  his  answer.     Brown  v.  Wakefield,  1  Gray  450. 

So  also  in  an  action  to  recover  damages  from  a  town  for  a  defect 
in  a  highway,  where  the  declaration  alleged  the  defendant's  failure 
to  keep  such  highway  in  repair,  "  at  a  place  near  tlie  house  of  K.," 
whereby  the  plaintiff  walking  at  that  place  was  injured,  it  was  held 
that  the  place  where  the  accident  occurred  was  not  described  with 
such  certainty  that  the  defendant,  by  not  denying  its  liability  to  keep 
the  highway  in  repair  at  that  spot,  could  be  deemed  to  "liave  admitted 
it.     Kellogg  V.  Northampton,  4  Gray  65. 

Where  the  answer  in  an  action  on  an  account  annexed  simply  de- 
nied that  the  defendant  owed  the  amount  claimed  or  any  amount 
whatever,  it  was  held  that  the  substantive  facts  alleged  in  the  decla- 
ration were  not  denied  in  clear  and  precise  terms,  and  that  they 
must  therefore  be  considered  to  be  admitted.  Yan  Buren  v.  Swan, 
4  Allen  380. 

As  to  what  will  constitute  a  sufficiently  clear  and  precise  denial 
within  the  meaning  of  the  statute,  see  also  People's  Equitable  Mu- 
tual Fire  Insurance  Co.  v.  Arthur,  7  Gray  267.  —  Alden  v.  Pearson, 
3  Gray  342;  —  also  notes  to  sections  17  and  18. 

PRACTICE. 

Indorsement  of  Process  after  Entry. 

Sect.  30.  "  And  in  all  cases  when  it  appears  reasonable.''^  When 
the  superior  court  in  its  discretion  orders  that  an  indorser  be  pro- 
cured, the  propriety  of  the  requirement  cannot  be  revised  by  the 
supreme  court.     Petitcler  v.  Willis,  99  Mass.  460. 
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^^  Require  the  plaintiff  to  procure  a  sufficient  indorser.'^  In  an 
action  in  which  the  plaintiff  of  record  disclaims  the  use  of  his  name, 
and  which  is  continued  in  court  only  on  the  assumption  that  another 
person  is  entitled  to  sue  in  such  plaintiff's  name  to  enforce  a  claim 
belonging  equitably  to  himself,  an  order  for  an  indorser  may  properly 
be  directed  to  such  other  person.     Petitcler  v.  Willis,  99  Mass.  460. 

Sect.  34.  It  seems  that  an  indorser  cannot  be  discharged  and 
another  substituted  in  his  place  without  the  consent  of  the  defendant. 
Caldwell  v.  Lovett,  13  Mass.  422.  —  Ely  v.  Forward,  7  Mass.  25. 

Abatement. 

As  to  the  time  for  filing  pleas  or  answers  in  abatement,  see  notes 
to  section  13. 

Sect.  35.  The  provisions  of  this  section  are  to  be  found,  in  al- 
most the  same  language,  in  the  "  Body  of  Liberties  "  of  the  Massa- 
chusetts colony,  adopted  in  the  year  1641. 

"  Other  proceeding."  The  word  "  proceeding  "  includes  verdicts. 
Chaffee  v.  Pease,  10  Allen  537,  538.  —  Morris  v.  Callanan,  105  Mass. 
129,  133. 

"  When  the  person  and  case  may  he  rightly  understood  by  the  court, 
nor  through  defect  or  want  of  form  only."  As  to  when  errors  in  the 
names  or  titles  of  the  parties  are  fatal,  see  Wight  v.  Hale,  2  Cush. 
486,  493.  —  Elder  and  Deacons  of  First  Freewill  Baptist  Church  in 
Lowell  V.  Bancroft,  4  Cush.  281,  284.  —  Kendall  v.  Carland,  5  Cush. 
74,  78.  —  Langmaid  v.  Puffer,  7  Gray  378. 

Sect.  37.  "  Or  of  summons."  Under  an  order  of  court  allowing 
a  plaintiff  to  take  out  a  new  writ  of  summons  to  a  new  defendant, 
the  plaintiff  may  take  out  a  writ  of  summons  and  attachment,  and 
cause  the  new  defendant's  goods  to  be  attached  thereon.  Whitcher 
V.  Josslyn,  6  Allen  350. 

Sect.  41.  '■'■Li  the  manner  heretofore  required  hy  law  in  case  of  a 
plea  in  abatement."  See  Boston  Glass  Manufactory  v.  Langdon,  24 
Pick.  49,  51.  — Ocean  Insurance  Co.  v.  Portsmouth  Marine  Railway 
Co.,  3  Met.  420. 

Amendments. 

As  to  the  allowance  of  amendments  to  officers'  returns  on  execu- 
tions, &c.,  see  Shepherd  v.  Jackson,  16  Gray  599,  600.  —  McCormick 
V.  Carroll,  103  Mass.  151.  — Pratt  v.  Wheeler,  6  Gray  520,  522.— 
Wolcott  V.  Ely,  2  Allen  338.  —  Bates  v.  Willard,  10  Met.  63,  81.  — 
Adams  v.  Robinson,  1  Pick.  461. 

As  to  amendment  of  writs  by  consent  of  parties  after  service  and 
before  entry,  see  Simeon  v.  Cramm,  121  Mass.  492,  493. 


576  PLEADINGS  AND  PRACTICE. 

Sect,  41.  "  Or  to  anstver  over^  Under  leave  to  "  answer  over  " 
a  defendant  may  file  a  demurrer.  Yomig  v.  Gilles,  113  Mass. 
34,  35. 

Sect.  42.  As  to  the  object  of  this  section  and  the  extent  of  its 
application,  see  Hayward  v.  Hapgood,  4  Gray  437,  438.  —  Darling  v. 
Roarty,  5  Gray  71.  —  Mann  v..  Brewer,  7  Allen  202.  It  applies  to 
proceedings  before  a  trial  justice.  McGuire  v.  Davis,  8  Gush.  356. 
Compare  P.  S.  c.  167,  s.  85. 

"  In  a  civil  suit^  It  has  been  held  that  these  words  include  bills 
in  equity  (Merchants'  Bank  of  Newburyport  v.  Stevenson,  7  Allen 
489,  491.  — Crease  v.  Babcoek,  10  Met.  525,  529),  petitions  for  writs 
of  review  (Winch  v.  Hosmer,  122  Mass.  438,  439. — Davenport  v. 
Holland,  2  Cush.  1, 13),  petitions  to  county  commissioners  for  assess- 
ment of  damages  caused  by  the  laying  out  of  highways  (Winchester 
V.  County  Commissioners,  114  Mass.  481,  482),  petitions  to  the 
superior  court  for  the  assessment  of  damages  to  a  mill  by  the  taking 
of  the  water  of  a  stream  for  the  water  supply  of  a  city  (Sanger  v. 
Newton,  134  Mass.  308),  and  complaints  under  the  bastardy  act. 
Bailey  v.  Chesley,  10  Cush.  284.  See  also  Tourtelot  v.  Tourtelot, 
4  Mass.  506.  —  New  Marlborough  v.  Berkshire,  9  Met.  423. 

"  Amendments  may  he  allowed."  The  question,  whether  an  amend- 
ment is  to  be  allowed  or  not,  is  a  matter  within  the  discretion  of  the 
court,  and  consequently  the  decision  of  the  court  thereon  is  not  sub- 
ject to  exception.  Smith  v.  Whiting,  100  Mass.  122.  —  George  v. 
Reed,  101  Mass.  378.  —  Richmond  Iron  Works  v.  Woodruff,  8  Gray 
447,  451.  — Payson  v.  Macomber,  3  Allen  69,  71.  — Mann  v.  Brewer, 
7  Allen  202,  203.  But  see  Davenport  v.  Holland,  2  Cush.  1,  11.  — 
Gray  v.  Cook,  135  Mass.  189,  190. 

The  fact  that  a  new  action  would  be  barred  by  the  statute  of  limi- 
tations, is  not  a  reason  for  refusing,  but  rather  for  allowing,  an 
amendment.  George  v.  Reed,  101  Mass.  378,  379.  —  Sanger  v.  New- 
ton, 134  Mass.  308,  309. 


"  Introducing  a  party,'^  ^c.     See  Tucker  v.  White,  5  All 
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Fitch  V.  Stevens,  2  Met.  505.  — Winch  v.  Hosmer,  122  Mass.  438, 
439.  —  Buckland  v.  Green,  133  Mass.  421.  An  amendment  has  even 
been  allowed  that  struck  out  the  name  of  the  plaintiff  and  substi- 
tuted that  of  another  person.  Costelo  v.  Crowell,  134  Mass.  280, 
284.  But  see  Silver  v.  Jordan,  139  Mass.  280,  282.  So  also  an 
amendment  striking  out  the  name  of  a  person  who  had  deceased  and 
substituting  that  of  his  executor.     Lewis  v.  Austin,  144  Mass.  383. 

"  Discontinuing  as  to  a  joint  plaintiff  or  defendant."     See  Gray  v. 
Cook,  ,135  Mass.  189,  190. 
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"  Changing  the  form  of  the  action.^''  See  Mann  v.  Brewer,  7  Allen 
203.  —  Brown  v.  Howe,  3  Allen  528.  —  Stone  v.  Chamberlain,  7  Gray 
206.— Fay  v.  Tatt,  12  Gush.  448.  —  Sewall  w.  Sullivan,  108  Mass. 
355.  _  Wiley  v.  Yale,  1  Met.  553. 

It  was  held  that  an  amendment  could  not  be  allowed  changing  an 
action  of  tort  for  damages  into  a  petition  under  P.  S.  c.  49,  s.  32, 
where  such  petition  was  the  sole  remedy  and  the  time  limited  by 
statute  for  bringing  it  had  expired  before  the  amendment  was  asked 
for.     Peterson  v.  Walthara,  150  Mass.  564. 

"  Other  matter,  either  of  form  or  substance.'^  The  name  of  the  plain- 
tiff in  a  writ  may  in  certain  cases  be  amended.  Gain  v.  Rockwell, 
132  Mass.  193.  — Grafts  v.  Sikes,  4  Gray  194!— Wight  v.  Hale, 
2  Gush.  486.  So  also  the  name  of  the  defendant.  Langmaid  v. 
Puffer,  7  Gray  378.  — Vermilyea  v.  Roberts,  103  Mass.  410.  See 
also  notes  to  section  35. 

A  writ  against  one  personally  may  be  amended,  by  leave  of  court, 
so  as  to  charge  him  in  his  capacity  of  administrator.  Lester  v. 
Lester,  8  Gray  437. 

And  such  amendment  may  be  allowed  even  after  the  expiration  of 
the  two  years,  within  which  actions  may  be  brought  against  the  ad- 
ministrator,    Hutchinson  v.  Tucker,  124  Mass.  240. 

A  writ,  directing  the  officer  "  to  attach  the  goods  and  estate  of 
to  the  value  of  twenty  dollars,  and  for  want  thereof  to  take 
the  body  of  the  said  G.  D.,"  may  be  amended  by  inserting  the  defend- 
ant's name  in  the  blank  space.     McGuire  v.  Davis,  8  Gush,  356, 

Where  a  writ  was  by  mistake  made  returnable  at  Salem,  instead 
of  at  Ipswich,  and  before  the  last  day  of  service  the  plaintiff  caused 
the  defendant  to  be  notified  of  the  mistake  and  to  be  served  with  a 
new  and  correct  summons,  and  the  action  was  regularly  entered,  it 
was  held  that-  the  writ  might  be  amended.  Kimball  v.  Wilkins, 
2  Gush.  555. 

A  count  on  an  account  annexed,  although  no  account  is  annexed 
nor  any  bill  of  particulars  filed  when  the  action  is  entered,  may  be 
amended  by  subsequently  filing  such  a  bill.  Burgess  v.  Bugbee,  100 
Mass.  152. 

A  writ  of  replevin  was  allowed  to  be  amended  by  adding  to  the 
description  of  the  property  sued  for,  the  words,  "  of  the  value  of 
twenty-five  dollars,"  since  the  only  effect  of  such  an  amendment  was 
to  make  it  apparent  on  the  face  of  the  writ  that  the  case  was  within 
the  jurisdiction  of  the  court.     Jaques  v.  Sanderson,  8  Gush.  271. 

For  another  case  in  which  a  replevin  writ  was  allowed  to  be 
amended,  see  Poyen  v.  McNeill,  lo  Met.  291,  294. 

37 
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Upon  a  motion  to  dismiss  an  action  of  replevin,  because  the  re- 
plevin bond  was  less  than  double  the  appraised  value  of  the  goods, 
as  stated  in  the  officer's  return  and  the  appraiser's  certificate  upon 
the  writ,  it  was  held  that  the  return  and  certificate  might  be  amended 
by  the  officer  and  appraisers,  upon  proof,  satisfactory  to  the  court, 
that  too  large  an  amount  had  been  stated  in  them  by  mistake  ;  and 
the  decision  of  the  court  upon  the  sufficiency  of  the  proof  was  held 
to  be  conclusive.     Hammond  v.  Eaton,  15  Gray  186. 

A  writ,  in  which  the  amount  of  the  plaintiff's  damages  is  wholly 
omitted,  may  be  amended,  by  leave  of  court,  by  filling  the  blank 
with  the  proper  sum.  Cragin  v.  Warfield,  13  Met.  215.  In  a  case 
which  was  referred  to  arbitrators,  who  reported  a  sum  due,  which 
was  greater  than  the  ad  damnum  named  in  the  writ,  it  was  held  that 
the  amount  of  the  ad  damnum  might  be  increased  by  amendment. 
Ellis  V.  Ridgway,  1  Allen  501.  So  a  justice  of  the  peace  may,  pre- 
vious to  the  trial,  allow  an  amendment  of  a  writ,  returnable  before 
him,  by  reducing  the  ad  damnum  to  a  sum  which  will  bring  the  case 
within  his  jurisdiction,  provided  that  he  has  jurisdiction  of  the 
parties  and  of  the  subject  matter.  Hart  v.  Waitt,  3  Allen  532.  See 
also  Ladd  v.  Kimball,  12  Gray  139. 

In  the  case  of  a  writ  made  on  the  26th  April,  1853,  but  bearing 
date  26th  May,  1853,  returnable  before  a  justice  of  the  peace  "  on 
the  7th  May  next,"  and  entered  on  the  7th  May,  1853,  it  was  held  that 
it  might,  by  leave  of  the  justice,  after  the  appearance  of  the  defend- 
ant, be  amended  by  substituting  the  true  date.  Mclniffe  v.  Wheelock, 
1  Gray  600.  See  also  Fay  v.  Hayden,  7  Gray  41. — Hamilton  v. 
Ingraham,  121  Mass.  562.  —  Parkman  v.  Crosby,  16  Pick.  297,  302. 

The  test  of  a  writ  may,  in  any  stage  of  a  suit,  be  amended  by  sub- 
stituting the  proper  name.     Nash  v.  Brophy,  13  Met.  476,  478. 

The  omission  in  a  writ  of  the  signature  of  the  clerk  of  the  court 
is  a  defect  which  may  be  amended.  Austin  v.  Lamar  Fire  Ins.  Co., 
108  Mass.  338. 

Even  after  verdict,  a  declaration  may  be  amended  on  terms,  "  in 
order  to  make  it  agree  with  the  proof,"  if  such  amendment  simply 
enables  the  plaintiff  to  maintain  his  action  for  the  cause  for  which  it 
was  intended  to  be  brought.  Bannon  v.  Angier,  2  Allen  128. — 
Colton  V.  King,  2  Allen  317.  —  Home  v.  Meakin,  115  Mass.  326, 
330.  —  Keller  v.  Webb,  126  Mass.  393,  394.  —  Whitney  v.  Houghton, 
127  Mass.  527,  529.  So  also,  even  after  exceptions,  taken  at  the 
trial  to  the  sufficiency  of  the  declaration,  have  been  argued  before 
and  sustained  by  the  full  court.  Peck  v.  Waters,  104  Mass.  345, 
351.  —  Arlington  v.  Lyons,  131  Mass.  328,  332.  —  Terry  v.  Bright- 
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man,  133  Mass.  538.  — Gray  v.  Cook,  135  Mass.  189,  190. —Den- 
ham  V.  Bryant,  139  Mass.  110,  112.  But  where  such  amendment  is 
allowed,  the  court  will  sometimes  set  aside  the  verdict  and  order  a 
new  trial.     Shaw  v.  Boston  &  Worcester  R.  R.,  8  Gray  45,  77. 

In  an  action  on  a  contract,  the  consideration  of  which  was  alleged 
in  the  declaration  to  be  a  reasonable  compensation,  but  was  proved 
to  be  a  definite  sum,  inasmuch  as  it  did  not  appear  that  the  defen- 
dant had  been  prejudiced  by  the  variance,  the  court  allowed  the 
plaintiff  to  amend  his  declaration  after  verdict,  so  as  to  agree  with 
the  evidence.     Cleaves  v.  Lord,  3  Gray  66. 

Where  a  declaration  alleged  two  considerations  for  a  contract,  and 
a  verdict  was  rendered  on  proof  of  one  only,  and  exceptions  were 
taken  on  that  ground,  the  supreme  court,  on  the  trial  of  the  excep- 
tions, permitted  the  declaration  to  be  amended  by  striking  out  the 
consideration  not  proved.     Stone  v.  White,  8  Gray  589. 

Where  there  are  two  distinct  causes  of  action,  and  the  jury  return 
a  verdict  for  the  plaintiff  on  one,  but  do  not  agree  as  to  the  other, 
the  plaintiff  may  be  allowed  to  amend  by  striking  out  that  portion  of 
his  declaration  which  embraces  the  claim  upon  which  no  verdict  is 
returned,  so  that  the  jury  may  return  their  verdict  generally  for  the 
plaintiff.     Hayward  v.  French,  12  Gray  453,  460. 

A  special  denial  of  the  genuineness  of  a  signature,  if  imperfect  in 
form,  may  be  amended  under  this  section.  Ham  v.  Kerwin,  146 
Mass.  378,  379. 

As  to  granting  amendments  in  suits  in  equity,  see  Merchants'  Bank 
of  Newburyport  v.  Stevenson,  7  Allen  489,  491.  — Bean  v.  Green,  4 
Cush.  279.  —  Emery  v.  Osgood,  1  Allen  244.  —  Byers  v.  Franklin 
Coal  Company,  106  Mass.  131,  141. 

"  The  cause  for  which  it  was  intended  to  he  hroughtr  Before  the 
insertion  of  this  clause  in  the  statute,  the  court  did  not  go  beyond 
the  record  in  order  to  ascertain  whether  a  proposed  amendment 
was  for  an  additional  or  different  cause  of  action  from  that  set  out 
in  the  original  declaration,  but  now  by  the  statute  provision  the  in- 
tention of  the  party  in  bringing  the  suit  is  introduced  as  the  impor- 
tant element  by  which  the  court  is  to  be  governed  in  the  exercise  of 
its  poM^er  of  allowing  amendments.  Mann  v.  Brewer,  7  Allen  202, 
203.  See  also  Smith  v.  Palmer,  6  Cush.  513.  —  Homer  v.  Homer, 
107  Mass.  82,  87.— Silver  v.  Jordan,  139  Mass.  280,  282.  — Daley 
V.  Boston  and  Albany  R.  R.,  147  Mass.  101,  104,  105. 

Bail  are  not  discharged  by  the  allowance  of  an  amendment  to  a 
declaration  on  the  money  counts,  though  such  amendment  adds 
counts  upon  promissory  notes,  which  were  in  fact,  though  not  so  ap- 
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pearing  on  the  record,  the  cause  of  action  originally  intended  to  be 
relied  on.     Wood  v.  Denny,  7  Gray  540,  541. 

Nor  are  sureties  on  a  bond  to  dissolve  an  attachment  relieved  from 
their  liability  by  an  amendment  of  one  count  in  the  declaration  in 
the  action  in  which  the  attachment  was  made,  if  judgment  is  recov- 
ered in  that  action  only  upon  the  other  counts.  Warren  v.  Lord,  131 
Mass.  560. 

But  such  sureties  have  been  held  to  be  wholly  discharged  by  an 
amendment  to  a  declaration  upon  an  account  annexed,  which  amend- 
ment added  another  item  to  the  account,  the  amount  of  the  added 
item  having  been  included  in  the  judgment  rendered  in  the  action. 
Prince  v.  Clark,  127  Mass.  599. 

As  to  what  amendments  will  have  the  effect  to  discharge  sureties 
on  a  bond  given  to  discharge  an  attachment,  see  also  Doran  v. 
Cohen,  147  Mass.  342,  343. 

An  attachment  will  be  discharged,  as  to  a  subsequent  purchaser 
of  the  attached  premises,  by  an  amendment,  made  without  notice  to 
him,  whereby  a  new  cause  of  action  is  included  in  the  declaration. 
Freeman  v.  Creech,  112  Mass.  180.  See  also  Cutter  v.  Richardson, 
125  Mass.  72,  74. 

Where  an  amendment  had  been  made  in  the  name  of  the  princi- 
pal defendant,  it  was  held  that  a  party  summoned  in  as  trustee  was 
not  chargeable  by  reason  of  a  debt  due  from  him  to  the  defendant, 
which  debt  he  had  paid  to  the  defendant  before  the  amendment  was 
made.  Terry  v.  Sisson,  125  Mass.  560,  561.  But  see,  contra, 
Diettrich  v.  Wolffsohn,  136  Mass.  335. 

A  trustee  has  been  held  to  be  chargeable  after  an  amendment 
changing  the  name  of  the  plaintiff  f  rom  "  Mary  Cain"  to  "Ann 
Cain,"  and  although  an  assignment  of  the  claim  against  the  trustee 
had  been  made  by  the  principal  defendant  before -the  amendment 
was  allowed.     Cain  v.  Rockwell,  132  Mass.  193. 

For  a  case  in  which  it  was  held  that  a  trustee  was  chargeable  on 
his  original  answer  for  a  debt  due  from  him  to  the  original  defend- 
ant in  the  action  jointly  with  one  who,  after  the  filing  of  the  trustee's 
answer,  had  been  joined  by  amendment,  see  Sullivan  v.  Langley,  128 
Mass.  235,  237. 

The  allowance  of  an  amendment  to  a  declaration  does  not  oper- 
ate to  exclude  the  use  of  depositions  or  answei-s  to  interrogatories 
taken  before  the  amendment.     Weatherby  v.  Brown,  106  Mass.  338. 
"  A  legal  defence:'     See  Hastings  v.  Bolton,  1  Allen  529,  530. 
For  a  case  in  which  an  amended  answer  was  allowed  to  be  filed  at 
the  trial,  see  Howe  v.  Pierson,  12  Gray  26. 
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As  to  the  terms  on  which  the  court  will  allow  amendments,  see 
Bannon  v.  Angier,  2  Allen  128.  —  Richardson  v.  Wolcott,  10  Allen 
439.  —  Lester  v.  Lester,  8  Gray  437.  —  Stone  v.  White,  8  Gray  589, 
595.  — Cleaves  v.  Loid,  3  Gray  QQ,  71.  —Drew  v.  Beard,  107  Mass. 
64,  76. 

Sect.  43.  For  a  case  in  which  the  court  allowed  an  action  at 
law  to  be  changed  into  a  suit  in  equity,  see  Loring  v.  Salisbury  Mills, 
125  Mass.  138,  142. 

Sect.  44.  Where  in  an  action  for  trespass  on  real  estate  the  jury 
found  for  the  plaintiff  without  assessing  any  damages,  it  was  held 
that  the  court  might  amend  the  verdict  and  judgment  by  inserting 
nominal  damages.     Chaffee  v.  Pease,  10  Allen  537. 

"  Defects  or  imperfections.^^  As  to  certain  defects  and  imperfec- 
tions in  an  action  on  a  recognizance,  which  the  court  held  might  be 
rectified  and  amended,  see  Wingate  v.  Commonwealth,  5  Cush.  446. 
See  also  Kendall  v.  Garland,  5  Cush,  74,  78,  —  Walker  v.  Boston  &, 
Maine  R,  R.,  3  Cush.  1,  11,  —  Fitchburg  R.  R.  v.  Boston  &  Maine 
R.  R.,  3  Cush.  58,  78.  — Learnard  v.  Bailey,  111  Mass.  160, 163. 

Defaults. 

Sect.  47.  No  provision  of  the  constitution  is  violated  by  the  re- 
quirements of  this  section.     Hunt  v.  Lucas,  99  Mass.  404. 

Under  the  earlier  statute,  which  provided  for  an  affidavit  of 
merits  instead  of  an  appearance  in  writing,  it  was  held  that  if  a  de- 
fendant filed  a  plea  in  abatement  or  motion  to  dismiss,  he  would  not 
be  defaulted  on  account  of  the  want  of  an  affidavit  of  merits,  but 
would  be  entitled  to  have  the  judgment  of  the  superior  court,  or  of  a 
single  justice  of  the  supreme  court,  if  the  action  was  brought  in 
tliat  court,  upon  the  point  raised  by  such  plea  or  motion.  Cole  v. 
Ackerman,  7  Gray  38,  41.  See,  however,  Claflin  v.  Thayer,  13  Gray 
459,  460,  —  Clark  v.  Connecticut  River  R.  R,,  6  Gray  363.  But 
it  seems  that  the  affidavit  of  merits  might  have  been  of  use  in  en- 
abling the  defendant  to  obtain  the  judgment  of  the  supreme  court 
on  the  question  raised.  Clark  v.  Connecticut  River  R.  R.,  6  Gray 
363,  —Ames  v.  Winsor,  19  Pick.  247,  249.  See  also  P.  S.  c.  152, 
s.  10.— P.  S.  0.153,  s.  8. 

Advancing  Causes  for  Speedy  Trial. 

Sect.  48.  "  The  plaintiff  may  .  .  .  file  an  affidavit,''^  ^c.  An 
affidavit  made  by  one  of  several  plaintiffs  will  be  sufficient.  Rogers 
V.  Ladd,  117  Mass.  334,  337.  As  to  the  proper /orm  of  the  affidavit, 
see  Merchants' National  Bank  v.  Glendon  Company,  120  Mass,  97,99. 
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"  Give  to  the  defendant  notice,''  Sj-c.  Such  notice  need  not  be 
given  to  the  defendant  in  person,  but  may  be  given  to  his  attorney 
of  record.     Rogers  v.  Ladd,  117  Mass.  334,  337. 

Interrogatories. 

Sect.  49.  "  Material  to  the  support  or  defence  of  the  suit."  The 
right  of  either  party  to  file  interrogatories  is  confined  to  such  mat- 
ters as  are  material  to  the  support  of  his  own  case,  and  does  not  ex- 
tend to  matters  in  support  of  the  case  of  the  adverse  party.  Wilson 
V.  Webber,  2  Gray  558.  —  Sheren  v.  Lowell,  104  Mass.  24,  27.  — 
Wetherbee  v.  Winchester,  128  Mass.  293,  295. 

If  a  plaintiff,  in  answer  to  or  avoidance  of  a  defence,  sets  up  a 
new  or  distinct  matter,  it  is  competent  for  him  to  seek  from  the  de- 
fendant a  disclosure  in  support  of  such  new  issue.  Todd  v.  Bishop, 
136  Mass.  386,  393.  —  Wilson  v.  Webber,  2  Gray  558,  561. 

"  The  adverse  party.""  This  includes  one  living  out  of  the  state. 
Townsend  v.  Gibbs,  11  Gush.  158. 

The  fact  that  the  suit  is  brought  by  the  plaintiff  for  the  benefit  of 
a  third  person,  does  not  deprive  the  defendant  of  the  right  to  file 
interrogatories  to  the  plaintiff.     Harding  v.  Morrill,  136  Mass.  291. 

Interrogatories  may  be  addressed  to  one  of  several  defendants  in 
an  action  of  contract,  and  the  answers  to  such  interrogatories  will  be 
admissible  in  evidence  for  the  plaintiff.  Stetson  v.  Wolcott,  15 
Gray  545. 

Where  an  action  was  commenced  before  a  justice  of  the  peace,  it 
was  held  that  the  fact  that  interrogatories  were  filed  and  then  waived 
befoi-e  such  justice,  did  not  affect  the  right  to  file  interrogatories 
in  the  superior  court  on  appeal.     Kennedy  v.  Gooding,  7  Gray  417. 

It  seems  that  "the  court  may  allow  interrogatories  to  be 
amended,  and  may  also  in  their  discretion  allow  new  interrogatories 
to  be  filed."     Hancock  v.  Franklin  Ins.  Co.,  107  Mass.  113,  116. 

As  to  the  matters  that  may  properly  be  the  subject  of  interrogato- 
ries, see  Hancock  v.  Franklin  Ins.  Co.,  107  Mass.  113,  115. 

The  provisions  of  this  and  following  sections,  relative  to  interrog- 
atories, do  not  apply  to  a  writ  of  scire  facias  against  a  trustee. 
Fay  V.  Sears,  111  Mass.  154,155. 

As  to  the  object  of  this  and  the  following  sections,  see  Wilson  v. 
Webber,  2  Gray  558. 

Sect.  50.  "  An  affidavit."  Such  affidavit  is  not  conclusive  evi- 
dence that  the  interrogatories  are  material.  Foss  v.  Nutting,  14 
Gray  484. 

Sect.  51.     "  Within  ten  days."     Sunday  is  not  to  be  excluded  in 
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the  computation,  unless,  perhaps,  where  it  is  the  last  of  the  ten 
days.     Robbins  v.  Holman,  11  Cush.  26. 

"  Further  time'''     See  Townsend  v.  Gibbs,  11  Cush.  158. 

Answers  filed  in  accordance  with  the  provisions  of  these  sections 
are  competent  evidence,  against  the  party  filing  them,  in  another 
suit,  although  the  issues  in  the  two  suits  are  different.  Williams  v. 
Cheney,  3  Gray  215,  220. 

Sect.  53.  If  the  fact  that  the  party  is  a  corporation  is  not  ad- 
mitted, the  opposite  party  must  prove  it  before  he  will  be  allowed  to 
file  interrogatories  to  any  person  as  an  officer  of  the  corporation. 
Gott  V.  Adams  Express  Company,  100  Mass.  320. 

This  section  does  not  apply  to  mu7iicipal  corporations.  Linehan 
V.  Cambridge,  109  Mass.  212. 

Sect.  54.  "  Answered  separately ^  One  answer  may  be  made  to 
several  interrogatories  to  each  of  which  it  is  responsive.  Amherst 
&  Belchertown  R.  R.  v.  Watson,  8  Gray  529. 

"  Relevant  to  the  issued  These  words  have  reference  to  the  issue 
in  the  cause,  and  not  simply  to  the  issue  raised  by  the  interrogatory. 
Baxter  v.  Massasoit  Insurance  Co.,  13  Allen  320,  325.  —  Churchill 
V.  Ricker,  109  Mass.  209,  211. 

As  to  the  object  and  effect  of  the  last  clause  in  this  section,  see 
Williams  v.  Cheney,  3  Gray  215,  220. 

Sect.  55.  "  When  a  document,  hook,'''  ^e.  One  party  cannot  as 
of  right,  and  without  a  specific  order  of  court,  require  the  other  to 
produce  all  his  books  and  papers.  Amherst  &  Belchertown  R.  R. 
V.  Watson,  8  Gray  529. 

Sect.  56.  "  The  answering  or  producing  of  which  would  tend  to 
crimiyiate  himself.''''  To  excuse  the  party  from  answering,  he  must 
answer  under  oath  that  it  would  tend  so  to  criminate  him.  See 
Hobbs  V.  Stone,  5  Allen  109. 

For  remarks  on  this  section,  see  Wilson  v.  Webber,  2  Gray  558, 560. 

Sect.  59.  If  a  party  wholly  neglects  to  answer  interrogatories 
within  the  time  allowed  by  law,  it  is  within  the  discretion  of  the 
presiding  judge  either  to  order  a  nonsuit  or  default  at  once,  or  to 
grant  further  time  for  the  filing  of  the  answers.  Fels  v.  Raymond, 
139  Mass.  98,  100.  — Stern  v.  Filene,  14  Allen  9.  — Harding  v. 
Noyes,  125  Mass.  573.  — Harding  v.  Morrill,  136  Mass.  291. 

But  if  answers  have  been  filed  and  have  been  adjudged  to  be  im- 
perfect, the  interrogated  party  must  have  an  opportunity  to  amend 
them,  after  the  particulars  in  which  they  are  insufficient  have  been 
pointed  out,  and  if  he  fails  to  amend  or  to  answer  more  fully,  accord- 
ing to  the  order  of  the  court,  a  nonsuit  or  default  may  then  be  entered. 
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Fels  V.  Raymond,  139  Mass.  98, 101. —  Amherst  &  Belchertown  R  R. 
V.  Watson,  8  Gray  529.  —  Wetherbee  v.  Winchester,  128  Mass.  293, 
295. 

If  a  party  fails  to  answer  proper  interrogatories,  the  other  party 
will  have  good  ground  for  exception,  if  the  party  so  failing  is  not 
nonsuited  or  defaulted  ;  and  any  error  of  the  court  in  refusing  to 
compel  such  answers  will  not  be  cured  by  the  introduction  of,  or  op- 
portunity to  introduce,  testimony  on  the  same  point  at  the  trial. 
Baker  v.  Carpenter,  127  Mass.  226,  228. 

Placing  an  action  on  the  trial  list  is  no  waiver  of  the  right  to 
claim  a  default  for  failure  to  answer  interrogatories.  Kennedy  v. 
Gooding,  7  Gray  417. 

Interlocutory  Orders. 

Sect.  61.  "  The  court  mayP  This  is  a  matter  which  is  left  to 
the  discretion  of  the  court,  and  hence  there  is  no  appeal.  Blake  v. 
Everett,  1  Allen  248,  251. 

As  to  the  object  of  this  section,  see  Oliver  v.  Colonial  Gold  Co.,  11 
Allen  283,  285. 

Agreements  of  Parties, 

Sect.  63.  "  All  agreements  of  attorneys  .  .  .  shall  he  in  writing.^^ 
An  admission  in  writing,  made  by  an  attorney,  will  not  be  valid,  if  it 
is  such  an  admission  as  he  was  not  authorized  to  make  as  the  agent 
of  his  client.     Saunders  v.  McCarthy,  8  Allen  42,  45. 

For  a  case  in  which  the  rule  requiring  agreements  by  attorneys  to 
be  in  writing  was  applied,  see  Nye  v.  Old  Colony  R.  R.,  124  Mass.  241. 

This  does  not  apply  to  an  agreement  of  attorneys  made  in  open 
court  and  acted  on  by  the  court.  Savage  v.  Blanchard,  148  Mass. 
348,  349. 

Offer  of  Judgment. 

Sect.  65.  "  Offers  in  cotirt."  Where  an  offer  is  filed  in  vacation^ 
and  continues  on  file  until  the  next  term,  it  then  first  becomes  oper- 
ative, and  should  be  entered  of  record  as  of  the  first  day  of  that 
term.     Madden  v.  Brown,  97  Mass.  148,  150. 

Form  of  Offer  of  Judgment. 

Commonwealth  of  Massachusetts. 
Superior  Court.     Suffolk,  ss.  January  Term,  1882. 

J.  D.  V.  R.  R. 
And  now  comes  the  defendant  in  the  above  entitled  action,  and  offers 
and  consents  to  be  defaulted,  and  that  judgment  be  rendered  against  him 
as  damages  for  the  sum  of  one  hundred  dollars.     By  his  attorneys, 

T.  &  C. 
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As  to  the  proper  form  of  an  offer  of  judgment,  see  Upton  v.  Foster, 
148  Mass.  592. 

Sect.  66.  If  the  offer  is  filed  in  vacation,  and  consequently  does 
not  take  effect  until  the  first  day  of  the  following  term,  the  plaintiff 
is  entitled  to  his  costs  for  travel  and  terra  fees  for  that  term.  Mad- 
den V.  Brown,  97  Mass.  148,  150. 

Hearing,    Trial,  Evidence. 

As  to  the  right  to  open  and  close  on  a  trial,  see  Dorr  v.  Tremont 
National  Bank,  128  Mass.  349,  358.  — Hurley  v.  O'Sullivan,  137 
Mass.  86. 

The  judge  who  presides  at  the  trial  of  a  cause  cannot  be  required 
to  rule,  at  the  close  of  the  plaintiff's  evidence,  whether  the  plaintiff 
has  made  out  a  prima  facie  case,  unless  the  defendant  rests  his  case 
upon  that  evidence.     Hurley  v.  O'Sullivan,  137  Mass.  86,  87. 

Sect.  67.  '■'■And  his  decision  .  .  .  shall  be  final. ^^  It  seems  that 
there  is  no  appeal  from  the  decision  of  a  single  judge  upon  a  de- 
murrer in  any  case,  if  the  demurrer  is  not  raised  on  the  ground  that 
the  facts  alleged  "  do  not  in  point  of  law  support  or  answer  the 
action."  Minturn  v.  Manufacturers'  Insurance  Co.,  10  Gray  501, 
504. 

"  That  the  facts  do  not  in  point  of  law^^  ^c.  See  Amherst  <fe  Bel- 
chertown  R.  R.  v.  Watson,  4  Gray  61,  62. 

"  The  demurrer  may  he  further  heard  upon  appeal  or  otherivise" 
The  judgment  of  a  single  justice  of  the  supreme  court  upon  a  de- 
murrer is  not  subject  to  appeal,  but  can  only  be  revised  upon  bill  of 
exceptions  or  a  report.     Cowley  v.  Train,  124  Mass.  226,  227. 

No  appeal  can  be  taken  from  a  judgment  for  the  plaintiff  on  a 
demurrer  to  a  declaration  in  set-off,  until  the  issues  raised  by  the 
defendant's  answer  have  been  tried.  Stetson  v.  Exchange  Bank,  7 
Gray  425. 

Sect.  69.  When  there  is  no  trial  by  jury,  the  court  should  enter 
a  judgment  and  not  a  verdict.     Bearce  v.  Bowker,  115  Mass.  129. 

The  provisions  of  this  section  held  to  be  constitutional  in  Foster 
V.  Morse,  132  Mass.  354. 

"  Before  the  parties  are  at  issue."  See  Bailey  v.  Joy,  132  Mass. 
356,  357. 

Sect.  70.  "  May  file  exceptions."  This  is  the  only  way  in  which 
the  case  can  be  carried  to  the  supreme  court,  unless  the  facts  have 
been  agreed  in  a  case  stated  by  the  parties,  and  thus  made  a  part  of 
the  record,  in  which  case  an  appeal  may  be  taken. 

The  decision  of  the  court  on  matters  of  fact  is  not  subject  to  ex- 
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ception  or  appeal.  Bearce  v.  Bowker,  115  Mass.  129.  —  Lincoln  v. 
Parsons,  1  Allen  388.  —  Bass  v.  Haverhill  Mutual  Fire  Insurance 
Co.,  10  Gray  400.  — Kettell  v.  Foote,  3  Allen  212.  —  Whiten  v. 
Nichols,  3  Allen  583.  —  Knowles  v.  Bachelder,  106  Mass.  343.— 
O'Connell  v.  Jacobs,  115  Mass.  21. 

The  report  of  the  judge  must  show  sufficient  facts  to  sustain  his 
decision  in  law.     Miller  v.  Robinson,  2  Allen  610. 

"  The  only  proper  method  of  presenting  questions  of  law  by  ex- 
ceptions is,  either  by  having  a  distinct  statement  made  of  the  ruling 
or  opinion  of  the  court  on  the  matters  of  law  involved  in  the  issue, 
or  by  asking  for  specific  rulings  which  the  parties  deem  applicable  to 
the  case  as  presented  by  the  evidence."  Kettell  v.  Foote,  3  Allen 
212. 

If  exceptions  taken  under  this  section  are  sustained  generally,  the 
judge's  findings  of  fact  are  all  set  aside.  Robinson  v.  Trofitter,  106 
Mass.  51,  54.  — Dows  v.  Swett,  127  Mass.  364,  366. 

"  May  move  for  a  new  trial  for  mistakes  of  law  or  for  newly  dis- 
covered evidence.^*  But  "  a  party  cannot,  as  a  matter  of  right,  be 
heard  upon  a  motion  for  a  new  trial  on  the  ground  that  the  finding 
is  against  the  evidence  and  the  weight  of  evidence."  0' Grady  v. 
Supple,  148  Mass.  522,  523. 

Sect.  73.  The  effect  of  this  section  is  to  leave  it  at  the  discretion 
of  the  court  whether  a  local  action  brought  in  the  wrong  county  shall 
be  dismissed,  or  shall  proceed  to  trial.  Putnam  v.  Bond,  102  Mass. 
370,  371.— Osgood  v.  Lynn,  130  Mass.  335,  336.  — Morris  v.  Far- 
rington,  133  Mass.  466,  467. 

Sect.  74.  "  Unnecessary  counts  and  statements."  See  Woodbury 
V.  Jones,  3  Gray  261,  263.  —  Stone  v.  White,  8  Gray  589,  595.  — 
Whitney  v.  Rhoades,  3  Allen  471,  472. 

Sect.  75.  "  Evidence  on  the  trial."  Under  this  section  the  decla- 
ration, answer,  &c.,  cannot  be  used  as  evidence,  in  the  action  in 
which  they  are  filed,  either  for  or  against  the  party  filing  them. 
Walcott  V.  Kimball,  13  Allen  460,  462.  —  Brooks  v.  Wright,  18 
Allen  72,  78.  — Phillips  v.  Smith,  110  Mass.  61.— Lyons  v.  Ward, 
124  Mass.  364,  365.  —  Blackington  v.  Johnson,  126  Mass.  21,23.— 
Manners  v.  Haverhill,  135  Mass.  165, 170. 

See,  however,  Boston  Acid  Manufacturing  Co.  v.  Moring,  15  Gray 
211,  215. 

But  the  averments  contained  in  a  declaration  have  been  held  to  be 
competent  evidence  against  the  plaintiff  in  another  action  brought 
against  him,  although  it  is  not  proved  that  he  dictated  or  had  knowl- 
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edge  of  the  precise  averments.  Bliss  v.  Nichols,  12  Allen  443,  445. 
—  Walcott  V.  Kimball,  13  Allen  460,  462,  note. 

As  to  the  rule  in  criminal  cases,  see  Commonwealth  v.  Lannan,  13 
Allen  563,  569. 

One  result  of  the  rule  laid  down  in  this  section  is  that  counsel  for 
the  plaintiff  cannot  be  allowed,  in  arguing  to  the  jury,  to  comment 
on  the  fact  that  the  defendant  has  amended  his  answer.  Taft  v. 
Fiske,  140  Mass.  250. 

"  But  allegations  only  whereby  the  party  making  them  is  hounds 
See  Snowling  v.  Plummer  Granite  Co.,  108  Mass.  100. 

Sect.  77.  "  Upon  any  one  subject  matter  inquired  of.''^  See  Church- 
ill V.  Ricker,  109  Mass.  209,  211. 

Sect.  78.  "  Answers  two  or  more  matters  in  his  defence.''''  A  ten- 
der is  not  matter  in  defence.     Bacon  v.  Charlton,  7  Cush.  581,  585. 

See  Baldwin  v.  Gregg,  13  Met.  253. 

Sect.  79.  "  Justifies  that  the  words  spoken^''  S^c.  As  to  the  effect 
of  admitting  in  such  justification  that  the  words  were  spoken,  see 
Alderman  v.  French,  1  Pick.  1.  —  St.  1826,  c.  107. 

Sect.  80.  As  to  the  history  and  effect  of  this  section,  see  Perry 
V.  Porter,  124  Mass.  338,  340. 

"  Unless  malicious  intention  is  proved^  Where  the  action  was  for 
a  libel  published  in  a  newspaper  owned  by  copartners,  it  was  held 
that  all  the  partners  were  responsible  for  the  malicious  intention  of 
one  of  them.     Lothrop  v.  Adams,  133  Mass.  472,  478. 

See  also  chapter  214,  sect.  13  and  notes  to  the  same. 

Sect.  81.  The  familiar  rule  that  a  judgment  is  conclusive  between 
the  parties,  is  not  changed  by  this  section,  except  in  actions  on  "  a 
judgment  obtained  by  default  and  without  the  knowledge  of  the  de- 
fendant." If  the  parties  to  a  submission  to  arbitration  under  the 
statute  appear  and  are  heard  before  the  arbitrator,  a  judgment  upon 
his  award  is  not  open  to  dispute  under  this  section.  Brigham  v. 
Burnham,  12  Allen  97. 

"TAe  court  may  in  its  discretion.''''  As  the  power  here  given  is  dis- 
cretionary, no  exception  lies  to  the  decision  of  the  court.  Mowry 
V.  Chase,  100  Mass.  79,  86. 

Arrest  of  Judgment. 

Sect.  82.  The  provisions  of  this  section  apply  to  the  actions  at 
law  which  are  the  subject  of  the  preceding  sections  of  this  chapter, 
and  do  not  apply  to  charges  of  fraud  made  by  a  creditor  against  his 
debtor  on  his  application  to  be  admitted  to  take  the  poor  debtor's 
oath.     Chamberlain  v.  Hoogs,  1  Gray  172. 
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This  seccion  applies  to  bastardy  complaints.  Lenahen  v.  Desmond, 
150  Mass.  292,  294.  —  Duhamell  v.  Ducette,  118  Mass.  569,  571.  — 
Davis  V.  McEnaney,  150  Mass.  451. 

"  Existing  before  the  verdict.''^  It  seems  that  the  provisions  of  this 
section  do  not  apply  in  cases  where  no  verdict  is  rendered,  as  in  case 
of  a  default.  Hollis  v.  Richardson,  13  Gray  392,  393.  See  also  St. 
1852,  c.  312,  s.  22. 

"  Unless  such  cause  affects  the  jurisdiction  of  the  courts  It  seems 
that  objections  to  the  jurisdiction  may  be  taken  at  any  time  before, 
or  even  after  judgment.  Elder  v.  Dwight  Manufacturing  Co., 4  Gray 
201,  204.  See  also  Hill  v.  Dunham,  7  Gray  543.  —  Emery  v.  Os- 
good, 1  Allen  244.  —  Thompson  v.  Kenney,  110  Mass.  317,  318. 

"  No  defect,''  ^c.  Where  the  ad  damnum  in  a  writ  exceeded  the 
amount  to  which  the  jurisdiction  of  the  court  was  limited,  it  was 
held  that  the  court  had  no  jurisdiction,  although  the  actual  amount 
in  controversy  was  within  the  limit ;  and  that  tliis  was  not  a  simple 
defect  within  the  meaning  of  this  clause.  Ashuelot  Bank  v.  Pearson, 
14  Gray  521.— McQuade  v.  O'Neil,  15  Gray  52. 

The  want  of  the  affidavit  on  the  writ  required  by  P.  S.  c.  150,  s.  5, 
is  such  a  defect.     McLaughlin  v.  Cowley,  127  Mass.  316,  321. 

General  Provisions. 

Sect.  84.  "  The  provisions  of  this  chapter  shall  not  he  deemed  to 
change  any  rule  of  evidence.''  In  an  action  of  tort  for  the  conversion 
of  goods,  it  was  held  that  the  evidence  must  be  such  as  would  have 
proved  a  conversion  in  an  action  of  trover  at  the  common  law. 
Robinson  v.  Austin,  2  Gray  564.  So  also  an  action  of  tort  for  break- 
ing and  entering  a  close  can  be  maintained  only  upon  evidence 
which  would  support  the  action  of  trespass  quare  clausum  fregit. 
Parsons  v.  Smith,  5  Allen  578.  In  accordance  with  the  common 
law  rule,  evidence  of  special  damages  is  not  admissible,  unless  such 
damages  are  specially  averred  in  the  declaration.  Baldwin  v.  West- 
ern Railroad  Corporation,  4  Gray  333.  —  Warner  v.  Bacon,  8  Gray 
397. 

Sect.  85.  "  The  cause  of  action  shall  he  deemed  to  he  the  same  for 
tvhich  the  action  was  hrought,  when,"  ^c.  See  Kellogg  v.  Kimball, 
142  Mass.  124, 128. 

"  Shall  he  conclusive  evidence  of  the  identity  of  the  cause  of  action" 
As  to  the  object  of  this  provision,  see  Mann  v.  Brewer,  7  Allen  202, 
204. 

"  Or  hail."  See  Wood  v.  Denny,  7  Gray  540.  —  Brown  v.  Howe, 
3  Allen  528. 
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"  Or  any  person,^'  c^c.  A  surety  on  a  bond  to  dissolve  an  attach- 
ment comes  under  this  liead ;  and,  further,  as  to  what  is  the  true 
interpretation  of  this  section,  see  Tucker  v.  White,  5  Allen  322. 

"  Shall  be  bound  by  such  adjudication^  See  Diettrich  v.  Wolff- 
sohn,  136  Mass.  335,  337. 

Sect.  87.  As  to  the  law  prior  to  this  statute  provision,  see  Good- 
win Invalid  Bedstead  Co.  v.  Darling,  133  Mass.  358. 

Sect.  94.     Schedule  of  forms. 

Forms  of  Declarations  in  Actions  of  Contract. 

"  Commencement.''^  As  to  the  form  in  which  an  administrator  or 
an  assignee  in  insolvency  should  state  his  character,  see  Brigham  v. 
Coburn,  10  Gray  329. 

"  Count  for  money  had  and  received.^'  Under  this  count  only  the 
sum  received  by  the  defendant  to  the  plaintiff's  use  is  recoverable, 
and  if  the  plaintiff  wishes  to  recover  interest  prior  to  the  date  of  the 
writ,  or  expenses  incurred,  other  counts  must  be  inserted  accord- 
ingly. Ordway  V.  Colcord,  14  Allen  59. — Talbot  v.  Nat.  Bank  of 
the  Commonwealth,  129  Mass.  67,  70. 

As  to  wliat  will  constitute  such  a  receipt  of  the  money  as  will 
support  this  count,  see  Stowe  v.  Bowen,  99  Mass.  194.  —  Putnam  v. 
Field,  103  Mass.  556.  —  Talbot  v.  Nat.  Bank  of  the  Commonwealth, 
129  Mass.  67.  —  Norton  v.  Ray,  139  Mass.  230,  232. 

"  3Ioney  lent."  An  allegation  of  time  in  a  declaration  for  money 
lent  is  mere  surplusage.     Baxter  v.  Paine,  16  Gray  273. 

"  Money  paid."  Under  a  count  for  money  paid  to  the  defendant's 
use,  the  plaintiff  cannot  recover  without  proving  actual  payment,  or 
what  is  equivalent  to  payment.  Whiting  v.  Aldrich,  117  Mass.  582, 
584.  Payment  by  the  giving  of  the  plaintiff's  note  may  be  equiva- 
lent to  payment  in  money.  Doolittle  v.  Dwight,  2  Met.  561,  563.  — 
Cornwall  "v.  Gould,  4  Pick.  444,  446. 

"  Goods  sold."  The  price  of  grass  or  of  timber  growing  on  the 
land  of  the  vendor  cannot  be  recovered  under  this  or  under  any  other 
of  the  common  counts.  Stearns  v.  Washburn,  7  Gray  187.  —  Rich- 
ardson V.  Crooker,  7  Gray  190. 

As  to  what  facts  will  support  an  action  upon  this  count,  see  also 
Morse  v.  Sherman,  106  Mass.  430.  —  Turner  v.  Langdon,  112  Mass. 
265. 

"TFor^."  As  to  what  allegations  are  involved  in  this  form  of 
count,  see  Caverly  v.  McOwen,  123  Mass.  577. 

This  form  of  count  may  be  used  to  recover  money  due  on  a  spe- 
cial contract  which  has  been  fully  performed  on  the  part  of  the 
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plaintiff,  so  as  to  leave  a  mere  debt  or  duty  on  the  part  of  the 
defendant.  Morse  v.  Potter,  4  Gray  292.  —  Lovell  v.  Earle,  127 
Mass.  546.  So  also  a  plaintiff  who  has  performed  work  under  a 
written  contract,  though  not  in  accordance  with  its  terms,  may 
recover  under  this  count  the  amount  by  which  he  has  benefited 
the  defendant.  Cardell  v.  Bridge,  9  Allen  355.  —  Cullen  v.  Sears, 
112  Mass.  299,  308. 

"  Work  and  materials.''^     See  Mullett  v.  Bemis,  100  Mass.  92. 
"  Board:'     See  Raymond  v.  Eldridge,  111  Mass.  390. 
"  Use  and  occupation:'     Rent  due  upon  a  written  lease  cannot  be 
recovered  under  this  form  of  count.     Warren  v.  Ferdinand,  9  Allen 
357.     See  also  Burnham  v.   Roberts,  103  Mass.   379.  —  Smiley   v. 
McLauthlin,  138  Mass.  363. 

But  "  in  order  to  maintain  assumpsit  for  the  use  and  occupation  of 
land,  something  in  the  nature  of  a  demise  must  be  shown,  or  some 
evidence  given  to  establish  the  relation  of  landlord  and  tenant." 
Central  Mills  v.  Hart,  124  Mass.  123,  125. 

An  action  for  use  and  occupation  will  lie  against  a  tenant  at  will 
after  he  has  left  the  premises  without  giving  due  notice  of  an  inten- 
tion to  terminate  his  tenancy,  although  he  afterwards  derives  no 
benefit  therefrom.     Walker  v.  Furbush,  11  Cush.  366. 

^  Insimul  comjjutassent:'  As  to  this  count,  see  Charman  v.  Hen- 
shaw,  15  Gray  293.  —  Rand  v.  Wright,  129  Mass.  50. 

^^  Account  annexed:'  Under  this  form  a  plaintiff  may  recover  the 
amount  due  him  according  to  the  terms  of  a  special  contract,  although 
he  has  not  performed  the  services  stipulated  by  such  contract,  pro- 
vided that  he  has  been  ready  and  willing  to  perform  them,  but  has 
been  prevented  by  the  defendant.  Johnson  v.  Trinity  Church  So- 
ciety, 11  Allen  123. 

"  Paijee  of  note  against  maTcer:'  For  a  declaration  to  recover  the 
balance  due  on  a  note,  see  Moore  v.  Royce,  10  Allen  556. 

^'- On  policies  of  insurance.  1.  On  a  ship  for  a  total  loss:'  As  to 
the  proper  form  of  declaration  in  such  a  case,  see  Snow  v.  Union 
Mutual  Marine  Ins.  Co.,  119  Mass.  592,  596. 

As  to  declarations  on  policies  of  insurance,  see  also  Pierce  v. 
Charter  Oak  Ins.  Co.,  138  Mass.  151. 

Other  Forms  of  Declarations  in  Actions  of  Contract. 

See  notes  to  section  2  of  this  chapter. 

As  to  the  form  of  declaration  in  an  action  for  damages  for  the 
breach  of  an  executory  contract  for  labor  and  services,  see  Mullaly 
V.  Austin,  97  Mass.  30',  33. 
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As  to  the  proper  form  of  declaration  in  an  action  against  a  ware- 
houseman for  faihire  to  deliver  goods  intrusted  to  him,  see  Willett 
V.  Rich,  142  Mass.  356,  359.—  Cass  v.  Boston  &  Lowell  R.  R.  Co., 
14  Allen  448,  451,  458. 

As  to  the  form  of  declaration  in  an  action  for  breach  of  the  cove- 
nants in  a  deed  of  conveyance,  see  Marston  v.  Hobbs,  2  Mass.  433,  437. 

As  to  the  form  of  declaration  in  an  action  for  breach  of  a  covenant 
to  pay  rent,  see  Greenleaf  v.  Allen,  127  Mass.  248,  253. 

As  to  the  form  of  declaration  in  an  action  on  a  judgment,  see 
O'Neal  V.  Kittredge,  3  Allen  470.  —  Hopkins  v.  Shepard,  129  Mass. 
600. 

As  to  the  form  of  declaration  in  an  action  on  a  recognizance  for 
debt,  entered  into  under  P.  S.  c.  193,  see  Bridge  v.  Ford,  4  Mass.  641. 

A  declaration  on  a  recognizance  to  prosecute  an  appeal  must  aver 
that  the  recognizance  was  returned  to  the  appellate  court,  and  there 
entered  of  record,  and,  it  seems,  must  also  show  that  the  court  in 
which  the  recognizance  was  taken  had  jurisdiction  of  the  action. 
Tarbell  v.  Gray,  4  Gray  444. 

The  following  are  offered  as  forms  for  declarations  upon  drafts 
and  bills  of  exchange,  being  based  upon  forms  given  in  2  Greenl.  Ev. 
§  155,  note :  — 

By  Indorsee  against  Drawer. 

And  the  plaintiff  says  the  defendant  made  a  bill  of  exchange,  a  copy  of 
which,  with  the  indorsements  thereon,  is  hereto  annexed,  payable  to  the 
order  of  G.  H.,  who  indorsed  the  same  to  the  plaintiff.  And  the  said  bill 
was  duly  presented  for  acceptance  to  X.  Y.,  the  drawee  therein  named, 
who  refused  to  accept  the  same,  of  all  which  the  defendant  had  due  notice. 
And  the  defendant  owes  the  plaintiff  the  amount  of  said  bill  and  interest 
thereon. 

By  Indorsee  against  Acceptor. 

And  the  plaintiff  says  one  E.  F.  made  a  bill  of  exchange,  a  copy  of  which, 
with  tlie  indorsements  thereon,  is  hereto  annexed,  payable  to  the  order  of 
G.  H.  And  the  defendant,  the  drawee  named  in  said  bill,  duly  accepted 
the  same,  and  the  said  G.  H.  then  indorsed  the  said  bill  to  J,  K.,  who 
indorsed  it  to  the  plaintiff.  And  the  defendant  owes  the  plaintiff  the 
amount  of  said  bill  and  interest  thereon. 

By  Drawer  against  Acceptor. 

And  the  plaintiff  sa3-s  he  made  a  bill  of  exchange,  a  copy  of  which,  with 
the  indorsements  thereon,  is  hereto  annexed,  payable  to  the  order  of  G. 
H.  ;  and  the  defendant,  the  drawee  therein  named,  accepted  the  same. 
And  the  said  bill  was  duly  presented  to  the  defendant  for  payment  on  the 
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da}'  when  it  became  due,  but  the  defendant  did  not  pay  the  same.  And 
the  defendant  owes  the  plaintiff  the  amount  of  said  bill  and  interest 
thereon. 

By  Indorsee  against  Indorser. 

And  the  plaintiff  saj's  that  one  E.  F.  made  a  bill  of  exchange,  a  copy  of 
which,  with  the  indorsements  thereon,  is  hereto  annexed,  payable  to  the 
order  of  the  defendant,  who  indorsed  the  same  to  the  plaintiff.  And  the 
said  bill  was  duly  presented  for  acceptance  to  X.  Y.,  the  drawee  therein 
named,  who  refused  to  accept  the  same,  of  all  which  the  defendant  had 
due  notice.  And  the  defendant  owes  the  plaintiff  the  amount  of  said  bill 
and  interest  thereon. 

Forms  of  Declarations  in  Actions  of  Tort. 

In  actions  of  tort  special  damages  cannot  be  recovered  unless  they 
are  specially  alleged.  Baldwin  v.  Western  R.  R.,  4  Gray  333.  — 
Adams  v.  Barry,  10  Gray  361.  —  Parker  v.  Lowell,  11  Gray  353.  — 
Prentiss  v.  Barnes,  6  Allen  410.  —  Avery  v.  Ray,  1  Mass.  12.  As  to 
what  are  to  be  deemed  special  damages,  see  also  Blake  v.  Lord,  16 
Gray  387. 

"  Trover.''''  One  tenant  in  common  of  a  chattel  may  maintain  an 
action  of  tort  in  the  nature  of  trover  against  his  co-tenant  who  has 
converted  the  chattel  to  his  own  use  ;  and  such  conversion  may  be 
established  by  proof  of  the  destruction  of  the  chattel,  of  its  sale,  or 
of  such  an  appropriation  of  it  as  will  by  its  nature  finally  preclude 
the  other  party  from  any  future  enjoyment  of  it.  Delauey  v.  Root, 
99  Mass.  545. 

"  Becdty  Whether  in  order  to  support  an  action  for  deceit,  it  is 
necessary  to  allege  and  prove  that  the  defendant  knew  his  represen- 
tations to  be  false,  see  Litchfield  v.  Hutchinson,  117  Mass.  195,  197. 
—  Pearson  v.  Howe,  1  Allen  207. 

As  to  the  necessary  allegations  in  an  action  for  deceit,  see  also 
Nowlan  v.  Cain,  3  Allen  261. 

"  Negligence  of  townP     See  Jones  v.  Andover,  10  Allen  18. 

"  SlanderP  A  declaration  alleging  that  "  the  defendant  publicly, 
falsely,  and  maliciously  accused  the  plaintiff  of  the  crime  of  larceny, 
in  words  subtantially  as  follows  :  '  He  is  a  thief,' "  is  bad,  because  it 
does  not  show  that  the  words  were  spoken  of  the  plaintiff.  Baldwin 
V.  Hildreth,  14  Gray  221. 

As  to  the  form  of  declaration  in  actions  of  tort  for  slander,  see 
further  Chenery  v.  Goodrich,  98  Mass.  224.  —  Brettun  v.  Anthony, 
103  Mass.  37.  —  Riddell  v.  Thayer,  127  Mass.  487,  490.  —  Chesley 
V.  Tompson,  137  Mass.  136.  —Young  v.  Cook,  144  Mass.  38,  41. 
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If  the  words  are  not  set  forth  svhstantially  as  tliey  were  spoken, 
or  if  in  any  other  respect  the  declaration  is  not  in  accordance  with 
the  prescribed  form,  the  deficiency  or  irregularity  may  be  taken  ad- 
vantage of  by  demurrer  under  the  second  clause  of  section  12  of  this 
chapter.  Lee  v.  Kane,  6  Gray  495.  —  Baldwin  v.  Soule,  6  Gray  321. 
—  Clay  V.  Brigham,  8  Gray  161.  —  Doherty  v.  Brown,  10  Gray  250. 

It  is  not  necessary  to  prove  that  the  words  spoken  were  exactly 
those  alleged  in  the  declaration.  Chace  v.  Sherman,  119  Mass.  387, 
390. 

The  fact  of  the  publication  of  the  defamatory  words,  if  alleged 
generally,  may  be  proved  by  any  person  who  heard  them.  But  where 
it  was  alleged  that  the  words  were  spoken  in  the  presence  and  hear- 
ing of  "  divers  citizens  of  the  commonwealth,"  proof  of  a  speaking  in 
the  presence  and  hearing  of  only  one  third  person,  not  a  citizen  of 
the  commonwealth,  was  held  to  be  a  fatal  variance.  Chapin  v.  White, 
102  Mass.  139. —Perry  v.  Porter,  124  Mass.  338,  339.  But  see 
Downs  V.  Hawley,  112  Mass.  237,  242. 

"  It  may  be  stated,  as  a  general  rule,  that  the  evidence  substan- 
tially varies  from  the  count  in  slander,  when  it  proves  a  charge  of 
an  offence  not  identically  the  same  with  that  alleged,  though  of  the 
same  species."  Payson  v.  Macomber,  3  Allen  69,  72.  —  Perry  v. 
Porter,  124  Mass.  338,  339.  As  to  what  variation  will  be  allowed, 
see  Robbins  v.  Fletcher,  101  Mass.  115. 

"  If  the  natural  import  of  the  words, ''^  cj-c.  It  must  appear  that 
the  words  set  forth,  when  interpreted  by  the  light  of  the  extrinsic 
facts  alleged,  are  fairly  capable  of  a  slanderous  meaning,  and  the 
language  used  must  be  read  and  interpreted  by  the  court  as  it  would 
ordinarily  be  understood.  Goodrich  v.-  Hooper,  97  Mass.  1,  5.  — 
Tebbetts  v.  Goding,  9  Gray  254.  —  Gardner  v.  Dyer,  5  Gray  23.  Fee 
also  Chenery  v.  Goodrich,  98  Mass.  224.  —  Adams  v.  Stone,  131 
Mass.  433. 

The  extrinsic  facts  must  be  alleged  in  distinct  terms,  and  not 
merely  by  the  innuendoes.  "  The  office  of  the  innuendo  is  not  to 
introduce  new  facts,  but  to  affix  a  meaning  to  the  words  used,  in  con- 
nection with  the  facts  elsewhere  formally  set  forth  in  the  declara- 
tion, and  the  innuendo  is  explanatory  only  of  matters  sufficiently 
expressed  before."  York  v.  Johnson,  116  Mass.  482,  485.  —  McCal- 
lum  V.  Lambie,  145  Mass.  234,  237. 

When  there  is  a  question  as  to  the  import  of  the  words,  that  ques- 
tion must  be  submitted,  with  proper  instructions,  to  the  jury.  Downs 
V.  Hawley,  112  Mass.  237,  241. 

When  special  damages  are  alleged,  it  is  necessary  that  the  decla- 
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ration  should  set  forth  precisely  in  what  way  the  damages  resulted 
from  the  words  relied  on.     Cook  v.  Cook,  100  Mass.  194. 

"  Trespass  to  land.'*  It  is  not  necessary  to  allege  the  time  of  the 
trespass.     Knapp  v.  Slocomb,  9  Gray  73. 

But  "  unless  the  plaintiff  alleges  that  the  defendant  trespassed 
continuously,  or  that  he  trespassed  on  divers  days  and  times  (as  the 
facts  of  the  case  may  require),  he  must  be  confined  in  his  proof  to  a 
single  act  of  trespass  ;  and  if  he  alleges  that  the  trespass  was  con- 
tinuous, he  cannot  prove  two  or  more  distinct  trespasses."  Gray, 
C.  J.,  in  Kendall  v.  Bay  State  Brick  Co.,  125  Mass.  532,  535. 

It  is  necessary  to  allege  that  the  defendant  "  forcibly  "  broke  and 
entered  the  plaintiff's  close.     Wilcox  v.  Conway,  115  Mass.  561,  563. 

A  mortgagee,  out  of  possession  and  without  a  right  to  possession, 
cannot  maintain  an  action  of  tort  in  the  nature  of  trespass  quare 
clausum  fregit  against  a  stranger,  for  breaking  and  entering  the 
mortgaged  premises.     Gooding  v.  Shea,  103  Mass.  360. 

"  Penalty.''''  These  forms  show  that  it  is  not  now  necessary  in 
an  action  for  a  penalty  imposed  by  a  statute  to  allege  that  the 
offence  was  committed  "  against  the  form  of  the  statute."  Further, 
as  to  the  form  of  declaration  in  qui  tam  actions,  see  Levy  v.  Gowdy, 
2  Allen  320. 

Other  Forms  of  Declarations  in  Actions  of  Tort. 

For  a  declaration  in  an  action  of  tort  for  a  nuisance,  see  Codman 
V.  Evans,  7  Allen  431. 

As  to  the  form  of  a  declaration  in  an  action  for  suborning  wit- 
nesses to  defame  the  character  of  the  plaintiff,  see  Rice  v.  Coolidge, 
121  Mass.  393. 

The  declaration  in  an  action  for  malicious  prosecution  must  allege 
distinctly  that  the  prosecution  was  without  probable  cause.  Denne- 
hey  V.  Woodsum,  100  Mass.  195. 

Forms  of  Answers  in  Actions  of  Tort. 
"  Slander.'*  It  is  no  defence  to  an  action  for  slander  by  words 
imputing  unchastity  to  a  woman,  to  show  that  the  defendant,  believ- 
ing the  words  to  be  true,  spoke  them  to  her,  and  was  led  to  do  so  by 
her  general  conduct,  and  especially  by  her  deportment  with  a  par- 
ticular man.  Evidence  that  the  plaintiff"'s  general  reputation  is  bad, 
independently  of  the  slander  of  which  she  complains,  and  that  it  was 
bad  ten  years  before  and  at  another  place,  is  admissible  in  mitiga- 
tion of  damages,  although  no  such  ground  of  defence  is  set  up  in  the 
answer ;  but  evidence  of  particular  instances  of  her  misconduct  is 
not  admissible.     Parkhurst  v.  Ketchum,  6  Allen  406. 
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The  defence  that  the  words  were  privileged  or  justified  by  the 
occasion  is  not  open,  unless  it  is  distinctly  set  forth  in  the  answer. 
Goodwin  v.  Daniels,  7  Allen  61. 

A  denial  of  having  spoken  the  words  charged,  and  an  averment 
of  their  truth,  are  consistent  defences,  and  may  be  separately  stated 
in  the  same  answer.     Pay  son  v.  Macomber,  3  Allen  69,  73. 

Form  of  Ansiver  in  Action  of  Replevin. 

It  is  a  good  answer  to  an  action  of  replevin,  that  the  property  de- 
scribed in  the  writ  is  not  the  property  of  the  plaintiff.  Johnson  v. 
Neale,  6  Allen  227.  See  also,  as  to  the  proper  form  of  an  answer  in 
replevin,  Chase  v.  Allen,  5  Allen  599.  —  Bartlett  v.  Brickett,  98 
Mass.  521. 


CHAPTER  168. 

OP   SET-OFF    AND    TENDER. 


As  to  the  doctrine  of  recoupment,  whereby  a  defendant  is  allowed 
to  set  up,  in  diminution  of  the  plaintiff's  demand,  claims  which  could 
not  be  allowed  in  set-off  under  this  chapter,  see  Sawyer  v.  Wiswell, 
9  Allen  39,  42.  — Carey  v.  Guillow,  105  Mass.  18,  20,  —  Stacy  v. 
Kemp,  97  Mass.  166,  168.  —  Bradley  v.  Rea,  14  Allen  20,  24.  — 
Wentworth  v.  Dows,  117  Mass.  14,  15. -De  Witt  v.  Pierson,  112 
Mass.  8,  11.  —  Davis  v.  Bean,  114  Mass.  358,  359.  —  Bartlett  v.  Far- 
rington,  120  Mass.  284,  285.  — Bowley  v.  Holway,  124  Mass.  395, 
397.  —  7  Am.  Law  Rev.  389.  —  Brighton  Five  Cents  Savings  Bank 
V.  Sawyer,  132  Mass.  185. 

"  The  doctrine  of  recoupment  rests  upon  the  principle  that  it  is 
just  and  equitable  to  settle  in  one  action,  thus  avoiding  a  multiplicity 
of  suits,  all  claims  growing  out  of  the  same  contract  or  transaction, 
but  it  does  not  authorize  the  court  to  extend  the  statute  of  set-off 
and  allow  a  claim  by  way  of  recoupment  which  is  founded  upon  an 
independent  and  distinct  contract  or  transaction."  Morton,  J.,  in 
Home  Savings  Bank  v.  Boston,  131  Mass.  277,  280. 

As  to  the  set-off  of  judgments,  see  Ames  v.  Bates,  119  Mass.  397. 
Chipman  v.  Fowle,  130  Mass.  352. 

As  to  the  cases  in  which  a  set-off  will  be  allowed  in  equity/,  though 
not  allowable  at  law,  see  Spaulding  v.  Backus,  122  Mass.  553, 554.  — 
Abbott  V.  Foote,  146  Mass.  333,  334. 


596  SET-OFF   AND   TENDER. 

Section  1.  "  The  court  has  recognized  the  principle  of  sustaining 
a  defence  to  an  action  by  allowing  demands  to  operate  by  way  either 
of  set-off  or  of  payment,  although  existing  (nominally)  in  the  form 
of  demands  on  the  part  of  the  defendant  against  another  person  than 
the  plaintiff,  where  it  was  necessary  so  to  do  to  prevent  fraud  or 
manifest  injustice."  Green  v.  Nelson,  12  Met.  567,  573.  —  Stock- 
bridge  V.  Damon,  5  Pick.  223.  —  Sargent  v.  Southgate,  5  Pick. 
312. 

In  a  suit  by  a  surviving  partner  to  recover  a  debt  due  to  his  firm, 
the  defendant  may  set  off  a  debt  due  to  him  from  the  surviving 
partner  alone.  Holbrook  v.  Lackey,  13  Met.  132,  134.  See  also 
Commonwealth  v.  Phoenix  Bank,  11  Met.  129,  136. 

Where  the  defendant  held  a  bond  executed  by  the  plaintiff  and 
others,  which  bond  was-  several  as  well  as  joint,  it  was  held  that  the 
amount  due  on  the  bond  might  be  set  off  as  a  mutual  demand.  Don- 
elson  V.  Colrain,  4  Met.  430,  432. 

A  claim  that  is  not  due  cannot  at  law  be  set  off  against  one  that 
is  already  due ;  but  it  seems  that  a  court  of  equity  may  enforce,  in 
favor  of  one  to  whom  a  debt  is  due,  a  set-off  against  an  insolvent 
debtor  who  holds  a  claim  not  due.  Spaulding  v.  Backus,  122  Mass. 
553,  554,  557. 

When  the  first  indorsee  of  a  promissory  note  negotiates  it  after  it 
is  dishonored,  and  the  second  indorsee  brings  an  action  thereon 
against  the  maker  or  first  indorser,  the  defendant  cannot  set  off  any 
claim  which  he  has  against  the  first  indorsee,  except  such  as  existed 
at  the  time  of  the  transfer  of  the  note  to  the  plaintiff,  although  the 
defendant  had  no  notice  of  such  transfer  when  he  acquired  his  claim. 
Baxter  v.  Little,  6  Met.  7. 

A.  borrowed  money  of  an  insurance  company,  and  gave  a  promis- 
sory note  therefor,  payable  in  one  year  to  the  order  of  B.,  who  at  the 
same  time,  for  the  accommodation  of  A.,  indorsed  it  to  the  company, 
and  it  was  held  that  B,  could  not  set  off,  against  the  company's  de- 
mand on  the  note,  the  claims  of  A.  against  the  company  on  a  certain 
policy  of  insurance.  St.  Louis  Perpetual  Insurance  Co.  v.  Homer, 
9  Met.  39. 

In  a  suit  by  the  indorsee  against  the  maker  of  a  promissory  note 
payable  on  demand,  the  maker  is  entitled  to  set  off  a  judgment 
recovered  by  him  against  the  promisee,  if  such  judgment  is  not 
founded  on  a  matter  arising  after  notice  of  the  indorsement  was 
given  to  the  maker.  Lewis  v.  Brooks,  9  Met.  367.  See  also  P.  S. 
c.  77,  s.  14. 

Sect.  2,     An  action  against  an  executor  to  recover  a  legacy  is  an 
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action  founded  upon  an  implied  contract  within  the  meaning  of  this 
section.  Blackler  v.  Boott,  114  Mass.  24,  26.  —  Nickerson  v.  Chase, 
122  Mass.  296. 

Sect.  3.  "6>r  unless  it  is  for  a  sum  that  is  liquidated^''  S^c.  This 
part  of  the  section  is  not  to  be  deemed  a  proviso  qualifying  and  lim- 
iting the  subjects  of  set-off  previously  enumerated,  but  constitutes  a 
description  of  an  additional  class  of  subjects.  Blackler  v.  Boott,  114 
Mass.  24,  2G. 

As  to  what  is  to  be  considered  a  claim  for  a  liquidated  sum,  see 
Taft  V.  Larkin,  123  Mass.  598.— Tracey  v.  Gott,  137  Mass.  181, 
182. 

On  a  suit  brought  upon  a  premium  note  given  for  a  policy  of  in- 
surance, the  defendant  cannot  file  a  declaration  in  set-off  for  a  partial 
loss  under  the  policy.  Union  Mutual  Marine  Ins.  Co.  v.  Howes, 
124  Mass.  470. 

A  town  may,  in  a  suit  brought  against  it  by  a  person  who  has 
been  appointed  its  collector  of  taxes,  set  off  a  claim  on  the  official 
bond  of  such  collector  for  money  received  by  him  for  taxes,  and 
which  he  has  not  accounted  for  nor  paid  over.  See  Donelson  v. 
Colrain,  4  Met.  430.  —  St.  Louis  Perpetual  Insurance  Co.  v.  Homer, 
9  Met.  39,  42. 

Taxes  are  not  the  subject  of  set-off.  Peirce  v.  City  of  Boston,  3 
Met.  520.  —  Home  Savings  Bank  v.  Boston,  131  Mass.  277,  280. 

Sect.  4.  "  In  his  own  right.^^  This  section  manifestly  refers  to 
cases  of  executors,  administrators,  trustees,  and  all  parties  suing  or 
sued  in  a  representative  capacity.  Holbrook  v.  Lackey,  13  Met.  132, 
135.     See  also  notes  to  section  1. 

Sect.  5.  This  section  was  not  intended  to  apply  to  negotiable 
paper,  but  only  to  demands  in  which  the  assignee  takes  only  an 
equitable  interest,  and  where  the  legal  title  and  the  right  of  action 
still  remain  in  the  assignor.  Cook  v.  Mills,  5  Allen  36,  —  Common- 
wealth V.  Phoenix  Bank,  11  Met.  129,  136.  — Pettee  v.  Prout,  8 
Gray  502,  504. 

Sect.  7.  For  a  case  in  which  the  plaintiff  demurred  to  the  de- 
fendant's declaration  in  set-off,  on  the  ground  that  his  own  demand 
was  not  the  subject  of  set-off,  being  a  claim  for  unliquidated  dam- 
ages, and  the  demurrer  was  sustained,  see  Montague  v.  Boston  and 
Fairhaven  Iron  Works,  97  Mass.  502,  504. 

Sect.  8.  "  If  there  are  several  defendants,  the  demand  set  off 
shall  be  due  to  all  of  them  jointly'^  The  fact  that  two  defendants 
stand  in  the  relation  of  principal  and  surety,  will  not  take  the  case 
out  of  this  rule,  and  enable  the  defendant  who  is  the  principal  to  set 
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off  his  separate  claim  against  the  plaintiff.  Warren  v.  Wells,  1 
Met.  80. 

Sect.  10.  "  A  demand  that  he  acquires  .  .  .  after  such  notice." 
A  surety  does  not  "  acquire  "  a  demand  against  his  principal  until 
he  pays  the  debt  for  which  he  is  liable  as  such  surety.  Backus  v. 
Spaulding,  129  Mass.  234.  — Jones  v.  Wolcott,  15  Gray  541,  543. 

Sect.  11.  "  In  trust  or  for  the  use  or  benefit  of  another."  It  is 
not  necessary  that  this  trust  or  beneficial  interest  should  appear  on 
the  record.     Sheldon  v.  Kendall,  7  Gush.  217,  218. 

See  also  Avery  v.  Russell,  125  Mass.  571.  —  Tyler  v.  Boyce,  135 
Mass.  558,  560. 

Sect.  12.  As  to  set-off  in  the  settlement  of  insolvent  estates  of 
deceased  persons,  see  Aldrich  v.  Gampbell,  4  Gray  284,  286. 

Sect.  15.  Where  A.  recovered  a  judgment  for  costs  against  an 
administrator,  who  sued  him  in  his  capacity  as  administrator,  and 
who,  in  the  same  capacity,  recovered  a  judgment  against  A.,  it  was 
held  that  the  administrator  might  require  one  execution  to  be  set  off 
against  the  other,  although  on  the  execution  against  him,  it  being 
for  costs  only,  he  was  personally  liable.  Jones  v.  Carpenter,  9  Met. 
509,  511. 

See  also  Lovell  v.  Nelson,  11  Allen  101,  104.  —  Stickney  v.  Clem- 
ent, 7  Gray  170.  —  Abbott  v.  Foote,  146  Mass.  333,  334. 

Sect.  16.  "  He  shall  file  a  declaration."  Evidence  of  a  set-off  is 
not  admissible,  unless  the  set-off  is  pleaded.  Skinner  v.  King,  4  Al- 
len 498.  If  the  declaration  in  set-off  is  not  filed  with  the  answer,  it 
is  competent  for  the  court  to  allow  it  to  be  filed  afterwards.  Higby 
V.  Upton,  3  Met.  411. 

"  A  declaration  in  set-off."  As  to  the  form  of  such  a  declaration, 
see  Parker  v.  Sanborn,  7  Gray  191, 194. 

Sect.  17.  "  The  subsequent  allegations  and  pleadings."  The 
plaintiff  may  file  a  set-off  to  the  defendant's  set-off.  Galligan  v. 
Fannan,  9  Allen  192. 

When  the  defendant  admits  the  plaintiff's  cause  of  action,  and  the 
only  issue  for  the  jury  is  on  the  defendant's  declaration  in  set-off, 
the  plaintiff  is  still  entitled  to  open  and  close  the  case.  Page  v.  Os-^ 
good,  2  Gray  260. 

Under  this  section  a  set-off  is  a  matter  of  pleading,  and  is  gov- 
erned by  the  rules  relating  to  pleading.  Looney  v.  Looney,  116 
Mass.  284,  286. 

See  also  Parker  v.  Sanborn,  7  Gray  191,  194. 

Sect.  18.  ^^  If  a  law  for  the  limitation  of  actions."  This  includes 
the  special  statute  of  limitation  of  actions  against  executors  and 
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administrators,  as  well  as  the  general  statute  of  limitations.  Colt 
V.  Cone,  107  Mass.  285,  288.  — Lovell  v.  Nelson,  11  Allen  101, 
103. 

See  also  Buffum  v.  Deane,  4  Gray  385,  393.  —Tyler  v.  Boyce,  135 
Mass.  558,  561. 

Sect.  19.  If  a  general  verdict  is  found  for  the  defendant,  or  if  a 
general  judgment  is  rendered  for  him,  neither  party  is  entitled  to 
costs.  Caverly  v.  Busliee,  1  Allen  292. — Hartford  v.  Co-operative 
Homestead  Co.,  130  Mass.  447.  So  also  if  the  action  is  dismissed 
for  the  neglect  of  both  parties  to  prosecute.  Lapham  v.  Norris,  10 
Cush.  312. 

As  to  costs,  see  also  P.  S.  c.  198,  s.  7. 

"  He  shall  have  judgment, ^^  ^c.  As  to  the  effect  of  such  judgment 
as  a  bar  to  any  subsequent  action  by  the  defendant  on  a  demand  em- 
braced in  his  declaration  in  set-off,  see  Sargent  v.  Fitzpatrick,  4  Gray 
511,  513. 

TENDER. 

As  to  the  proper  mode  of  pleading  a  tender,  see  Storer  v.  McGaw, 
11  Allen  527.  —  Brickett  v.  Wallace,  98  Mass.  528.— King  v.  Mar- 
row, 130  Mass.  277. 

Sect.  23.  "  Contract  for  the  payment  of  money. ^^  See  Lawrence 
V.  Gifford,  17  Pick.  366,  369. 

Sect.  24.  "  With  the  legal  costs"  Costs  must  be  added,  if  the 
writ  has  been  sent  to  the  sheriff,  although  it  may  not  have  been  ac- 
tually served.     Emerson  v.  White,  10  Gray  351. 

"  Four  days."  Sunday  is  not  to  be  counted.  Bobbins  v.  Holmau, 
11  Cush.  26,  29.  — Thayer  v.  Felt,  4  Pick.  354. 


CHAPTER  169. 

OF  WITNESSES  AND   EVIDENCE. 


WITNESSES. 

Section  1.    The  following  is  the  form  of  summons  now  in  use :  — 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 
To  A.  B. ,  of  Boston,  in  said  Commonwealth,  Merchant,  greeting : 

You  are  hereby  required,  in  the  name  of  the  Commonwealth  of  Massa- 
chusetts, to  make  your  appearance  before  the  Superior  Court,  at  the  first 
session  thereof  for  civil  business,  holden  at  Boston,  within  and  for  the 
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county  of  Suffolk,  on  the  tenth  da}'  of  Januar}-,  current,  at  nine  o'clock  in 
the  forenoon,  and  from  day  to  da}-  thereafter  until  the  action  hereinafter 
named  is  heard  by  said  court,  to  give  evidence  of  what  you  know  relating 
to  an  action  of  contract  then  and  there  to  be  heard  and  tried  between  John 
Doe,  plaintiff,  and  Richard  Roe,  defendant. 

Hereof  fail  not,  as  you  will  answer  your  default  under  the  pains  and 
penalty  in  the  law  in  that  behalf  made  and  provide  d 

Dated  at  Boston  this  seventh  day  of  January,  a.  d.  1882. 

X.  y .,  Justice  of  the  Peace. 

The  above  form  is  founded  on  one  given  in  St.  1784,  c.  28,  s.  5. 

Sect.  3.  A  witness,  who  has  been  paid  for  his  first  day's  attend- 
ance, is  not  bound  to  attend  from  day  to  day  until  the  trial  is  ended, 
but  only  for  the  time  for  which  his  fees  have  been  paid  or  tendered 
to  him.  Atwood  v.  Scott,  99  Mass.  177,  179.  This  seems  to  be 
contrary  to  the  rule  laid  down  in  1  Greenl.  Ev.  §  310.  See  also 
Bliss  V.  Brainard,  42  N.  H.  255,  256. 

Sect.  4.  A  party  bringing  an  action  under  this  section  cannot 
show,  as  an  excuse  for  not  paying  or  tendering  the  proper  fees,  that 
the  witness  waived  his  right  to  them.  Robinson  v.  Trull,  4  Cush. 
249. 

Sect.  5.  The  power  to  punish  for  contempt  in  not  appearing  as 
a  witness  must  be  exercised  while  the  case  is  pending,  or  at  least 
before  the  adjournment  of  the  court.  Clarke's  Case,  12  Cush.  320. 
See  also  Piper  v.  Pearson,  2  Gray  123. 

A  doubt  as  to  the  constitutionality  of  so  much  of  this  section  as 
gives  to  masters  in  chancery,  auditors,  and  county  commissioners 
power  to  punish  a  witness  for  contempt,  is  expressed  in  Whitcomb's 
Case,  120  Mass.  118, 121. 

Sects.  7,  8.  As  to  the  constitutionality  of  these  sections,  see 
Whitcomb's  Case,  120  Mass.  118,  124. 

Sect.  13.  Where  a  commission  to  take  a  deposition  to  be  used  in 
another  state  directs  the  witness  to  lay  his  hand  on  and  kiss  the  gos- 
pels, such  directions  may  be  followed.  Commonwealth  v.  Smith,  11 
Allen  243. 

Sects.  15,  16.  If  a  witness  is  "  affirmed,"  the  presumption  is  that 
it  was  done  according  to  law.  Home  v.  Haverhill,  113  Mass.  344. 
—  Lincoln  v.  Taunton  Copper  Manufacturing  Co.,  11  Cush.  440.  — 
Hall  V.  Hoxie,  3  Met.  251,  254.  From  these  cases  it  appears  that 
it  is  sufficient  if  the  magistrate's  certificate  states  simply  that  the 
party  appearing  before  him  "  affirmed  "  or  "  made  affirmation,"  with- 
out giving  any  reasons  why  he  was  allowed  to  do  so,  or  stating  the 
manner  in  which  the  affirmation  was  made. 
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Sect.  17.  As  to  the  purpose  and  effect  of  this  section,  see  Com- 
monwealth V.  Burke,  16  Gray  33. 

As  to  persons  ignorant  of  the  nature  and  obligation  of  an  oath,  see 
Commonwealth  v.  Lynes,  142  Mass.  577,  579. 

Sect.  18.  A  party,  who  offers  himself  as  a  witness,  cannot  re- 
fuse to  answer  questions  as  to  a  conversation  with  his  counsel,  on  the 
ground  that  what  he  said  in  such  conversation  was  a  privileged 
communication.     Woburn  v.  Henshaw,  101  Mass.  193. 

But  he  may  object,  when  his  counsel  is  called  by  the  other  party, 
to  his  testifying  in  regard  to  such  conversations.  Montgomery  v. 
Pickering,  116  Mass.  227,  231. 

First  clause.  "  Private  conversations  with  each  other T  See 
French  v.  French,  14  Gray  186,  188.  —  Robinson  v.  Talmadge,  97 
Mass.  171.  — Dexter  V.  Booth,  2  Allen  559,  561.  — Bliss  u.  Franklin, 
13  Allen  244. —Drew  v.  Tarbell,  117  Mass.  90,  91.  — Jacobs  v. 
Hesler,  113  Mass.  157,  160.  — Brown  v.  Wood,  121  Mass.  137. 
A  conversation  between  husband  and  wife  is  not  private  within 
the  meaning  of  this  section,  if  a  third  party  is  present  and  hears  a 
part  of  the  conversation.  Fay  v.  Guynon,  131  Mass.  31,  33. —  Com- 
monwealth V.  Jardine,  143  Mass.  567.  —  Commonwealth  v.  Hayes, 
145  Mass.  289,  293. 

Third  clause.  If  a  defendant  offers  himself  as  a  witness  under 
this  clause,  he  may  be  interrogated  as  a  general  witness  in  the  case, 
and  he  subjects  himself  to  the  general  liabilities  incident  to  the  posi- 
tion of  such  a  witness.  Commonwealth  v.  Mullen,  97  Mass.  545, 
546.  —  Commonwealth  v.  Bonner,  97  Mass.  587,  589. —  Common- 
wealth V.  Morgan,  107  Mass.  199,  205.  —  Commonwealth  v.  Nichols, 
114  Mass.  285,  287.— Commonwealth  v.  ToUiver,  119  Mass.  312, 
315.  —  Commonwealth  v.  Sullivan,  150  Mass.  315,  317. 

At  the  trial  of  an  indictment  against  two  persons  jointly,  if  one 
of  them  offers  himself  as  a  witness,  his  testimony  is,  under  this  sec- 
tion, competent  against  the  other  defendant.  Commonwealth  v. 
Brown,  130  Mass.  279. 

Under  this  clause  the  government  is  not  required,  in  a  criminal 
case,  upon  the  offer  and  request  of  the  defendant  to  testify,  to  call 
him  as  a  witness  to  prove  his  own  signature,  but  may  proceed  in  the 
proof  of  its  case  as  if  the  defendant  could  not  be  a  witness.  Com- 
monwealth V.  Pratt,  137  Mass.  98,  107. 

There  is  no  legal  presumption,  either  way,  as  to  the  truthfulness 
of  evidence  given  under  this  section.  Commonwealth  v.  Wright,  107 
Mass.  403. 

The  trial  of  a  charge  of  fraud  against  a  debtor  under  P.  S.  c.  162, 
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s.  49,  does  not  come  within  this  clause.  Anderson  v.  Edwards,  123 
Mass.  273,  277. 

"  His  neglect  or  refusal  to  testify  shall  not  create  any  presumption 
against  him."  See  Commonwealth  v.  Harlow,  110  Mass.  411.  — 
Commonwealth  v.  Maloney,  113  Mass.  211.  —  Commonwealth  v. 
Scott,  123  Mass.  239.  —  Commonwealth  v.  Hanley,  140  Mass.  457. 

—  Commonwealth  v,  Worcester,  141  Mass.  58,  61. 

Sect.  19.  The  word  "  conviction  "  in  this  section  implies  a  judg- 
ment of  court.  A  verdict  or  plea  of  guilty  is  not  enough,  unless 
followed  by  final  judgment.  Commonwealth  v.  Gorham,  99  Mass. 
420.  —  Fay  v.  Harlan,  128  Mass.  244. 

The  word  "  crime  "  in  this  section  covers  misdemeanors  as  well  as 
felonies.  Commonwealth  v.  Ford,  146  Mass.  131,  132.  —  Quigley  v. 
Turner,  150  Mass.  108. 

It  cannot  be  shown,  to  affect  the  credibility  of  a  witness,  that  his 
wife  has  obtained  a  divorce  from  him  on  the  ground  of  adultery  com- 
mitted by  him.     Commonwealth  v.  Stevenson,  127  Mass.  446,  450. 

"When  evidence  of  the  conviction  of  a  witness  is  admitted  under 
this  section,  it  may  be  rebutted  by  evidence  of  his  character  and 
present  reputation  for  truth.  Gertz  v.  Fitchburg  R.  R.,  137  Mass. 
77. 

"  Of  a  crime:'     See  Gertz  v.  Fitchburg  R.  R.,  137  Mass.  77,  79. 

—  Commonwealth  v.  Hall,  4  Allen  305  ;  —  also  section  22. 

Sect.  21.  It  seems  that  this  section  applies  to  attesting  witnesses 
only  when  they  are  acting  strictly  in  that  capacity.  Wyman  v. 
Symmes,  10  Allen  153. 

As  to  witnesses  to  nuncupative  wills,  see  In  re  Arthur  White, 
(Prob.  Ct.  Suff.)  22  Law  Reporter  110. 

Sect.  22.  As  to  the  purpose  and  effect  of  this  section,  see  Ryerson 
V.  Abington,  102  Mass.  526, 530.  —  First  National  Bank  of  Chelsea  v. 
Goodsell,  107  Mass.  149,  153.  — Day  v.  Cooley,  118  Mass.  524,  526. 

—  Crawford  v.  Weston,  131  Mass.  283,  288. —  Commonwealth  v. 
Donahoe,  133  Mass.  407,  —  Commonwealth  v.  Moinehan,  140  Mass. 
463.  —  Commonwealth  v.  Brown,  150  Mass.  330,  332. 

In  order  to  entitle  a  party  under  this  section  to  contradict  his  own 
witness,  it  is  not  necessary  that  the  witness  should  have  testified 
differently  from  what  was  expected  by  the  party  calling  him.  Brooks 
V.  Weeks,  121  Mass.  433. 

It  is  necessary  however  that  the  testimony,  which  it  is  proposed  to 
contradict,  should  have  been  material  to  the  issue  on  trial.  Force  v. 
Martin,  122  Mass.  5.  —  Batchelder  v.  Batchelder,  139  Mass.  1. 

"  The  circumstances  of  the  supposed  statement^  sufficient  to  desig- 
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nate  the  particular  occasion^     See   Commonwealth  v.  Thyng,  134 
Mass.  191,  193.  —  Batchelder  v.  Batchelder,  139  Mass.  1. 

DEPOSITIONS. 

It  seems  that  a  deposition  can  be  used  only  by  the  person  at  whose 
request  it  was  taken,  or  by  those  who  by  the  rules  of  law  claim 
under  him,  and  only  against  those  duly  notified.  Welles  v.  Fish,  3 
Pick.  74,  80. 

A  party  to  a  suit,  who  has  taken  the  deposition  of  a  witness,  may 
take  a  second  deposition  of  the  same  witness.  Akers  v.  Demond, 
103  Mass.  318. 

*'  It  is  inconsistent  with  the  spirit  and  purpose  of  the  statutes  to 
allow  one  party  without  restriction  to  take  depositions  of  witnesses 
at  different  places  at  the  same  time,  or  so  nearly  at  the  same  time 
that  the  adverse  party  or  his  attorney  cannot  attend  at  each  place. 
And  we  can  have  no  doubt  that,  if  depositions  are  taken  at  different 
places  at  or  near  the  same  time,  it  is  within  the  power  of  the  court, 
when  the  depositions  are  offered  in  evidence,  to  suppress  the  deposi- 
tions of  those  witnesses  whom  the  adverse  party  has  thereby  been 
deprived  of  reasonable  opportunity  to  cross-examine."  Gray,  C. 
J.,  in  Cole  v.  Hall,  131  Mass.  88,  90. 

Sect.  24.  "  Is  about  to  go  out  of  the  commonwealth,  and  not  to  re- 
turn in  time  for  the  trials  It  is  sufficient  if  it  appears  to  the  justice 
that  there  is  reasonable  cause  for  apprehending  such  departure. 
Livesey  v.  Bennett,  14  Gray  130. 

The  following  is  a  form  of  summons  to  a  person  whose  deposition 
is  to  be  taken  :  — 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 
To  E.  F.  of  Boston,  in  said  Commomoealth^  greeting : 

"Whereas  C.  D.,  of  Worcester,  in  said  Commonwealth,  has  requested 
me  to  take  your  deposition  to  be  used  in  an  action  of  contract  now  pend- 
ing between  him  and  A.  B.  of  said  Boston,  you  are  hereby  required  in  the 
name  of  the  Commonwealth  of  Massachusetts  to  appear  before  me  at  11 
A.  M.,  on  the  fourth  daj'  of  January,  a.  d.  1882,  at  my  office  at  No.  19 
Court  Street,  in  said  Boston,  being  the  time  and  place  appointed  for  taking 
the  said  deposition,  then  and  there  to  testify  what  you  know  relating  to 
the  said  action. 

Hereof  fail  not,  as  you  will  answer  your  default  under  the  pains  and 
penalty  in  the  law  in  that  behalf  made  and  provided. 

Dated  at  Boston,  this  second  day  of  January,  a.  d.  1882. 

X.  Y.,  Justice  of  the  Peace. 
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The  above  form  is  founded  on  that  given  in  St.  1797,  c.  35,  s.  4. 

Sect.  25.  "  At  any  time  after  the  cause  is  commenced  hy  the  ser- 
vice of  process."  "  The  statute  contemplates  that  there  shall  be  a 
completed  service  of  process,  so  as  to  give  the  court  jurisdiction  of 
the  cause,  before  depositions  can  be  taken,"  and  consequently  where 
a  defendant,  by  reason  of  having  been  out  of  the  commonwealth  at 
the  time  of  the  original  service  of  the  writ,  is  entitled  under  the  stat- 
utes to  further  notice  of  the  suit,  no  deposition  can  be  taken  until 
such  notice  has  been  given.  Lewis  v.  Northern  R.  R.,  139  Mass. 
294,  295.     See,  however,  Crompton  v.  Anthony,  13  Allen  33,  37. 

The  following  will  serve  for  a  form  for  a  notice  to  the  adverse 
party  under  this  section  :  — 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 
To  A.  JB.,  of  Boston,  in  said  Commonioealth,  greeting : 

Whereas  C.  D.,  of  Worcester,  in  said  Commonwealth,  has  requested 
me  to  take  the  deposition  of  E.  F.,  of  said  Boston,  to  be  used  in  an  action 
now  pending  between  3'ou  and  the  said  C.  D.,  you  are  hereby  notified  to 
appear  before  me  at  11  a.  m.,  on  the  fourth  day  of  January,  a.  d.  1882,  at 
m}'  office  at  No.  19  Court  Street,  in  said  Boston,  being  the  time  and  place 
appointed  for  taking  the  said  deposition,  then  and  there  to  put  such  inter- 
rogatories as  you  think  fit. 

Dated  at  Boston  this  second  day  of  January,  a.  d.  1882. 

X.  Y.,  Justice  of  the  Peace. 

The  above  form  is  founded  on  that  given  in  St.  1797,  c.  35,  s.  2. 

"  At  the  time  and  place  appointed,"  ^c.  The  courts  have,  under 
the  37th  section  of  this  chapter,  made  rules  regulating  the  time  and 
place  for  taking  depositions.  See  common  law  rules  of  supreme 
court,  rule  xxi.  —  Common  law  rules  of  superior  court,  rule  XL.  — 
Rules  of  the  municipal  court  of  the  city  of  Boston,  rule  xix.  As  to 
the  validity  and  effect  of  these  rules,  see  Fuller  v.  Damon,  135  Mass. 
586. 

Depositions  in  suits  in  equity  are  taken  like  depositions  in  actions 
at  law  in  the  supreme  court.  Equity  rules  of  supreme  court, 
rule  XXIX. 

Sect.  27.  Simply  reading  the  notice  to  the  person  to  be  notified 
is  not  sufficient.     Young  v.  Capen,  7  Met.  289. 

It  must  appear  that  notice  was  properly  served,  and,  if  not,  the  ap- 
pearance, under  protest,  of  the  party  notified  will  not  waive  his  rights. 
Hunt  V.  Lowell  Gas  Light  Co.,  1  Allen  343. 

Sect.  29.     "  The  truth"  ^c.     It  seems  that  it  may  be  necessary 
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that  this  exact  language  should  be  used.  Simpson  v.  Carleton, 
1  Allen  109,  116,  117.  — Bacon  v.  Rogers,  8  Allen  146. 

Sect.  31.  If  the  certificate  makes  no  reference  to  these  provisions, 
it  seems  that  it  will  still  be  presumed  that  they  have  been  complied 
with,  especially  if  the  party  objecting  to  the  deposition  was  present 
when  it  was  taken.  Brown  v.  King,  5  Met.  173,182.  But  see  notes 
to  next  section. 

Sect.  32.  If  the  certificate  provided  for  in  this  section  does  not 
show  that  the  positive  requirements  of  the  law  regarding  the  time  and 
manner  of  taking  the  deposition  have  been  complied  with,  the  deposi- 
tion will  not  be  admissible  in  evidence,  if  objected  to  by  the  o])posite 
party.  For  instance,  wlicre  the  certificate  omits  to  state  that  the  wit- 
ness was  sworn  to  tell  the  truth,  etc.,  "  relating  to  the  cause  for 
which  the  deposition  is  taken."  Simpson  v.  Carleton,  1  Allen  109, 
116.  —  Barnes  v.  Ball,  1  Mass.  73,  75.  But  see  note  to  preceding 
section. 

But  such  omission  in  the  certificate  may,  by  leave  of  court,  be  cor- 
rected by  the  magistrate,  even  at  the  time  when  the  deposition  is 
offered  in  evidence  at  the  trial  of  the  case.  Hitchings  v.  Ellis,  1 
Allen  475.  But  as  to  depositions  taken  out  of  the  state,  the  rule  is 
less  strict.     See  section  43,  and  the  notes  thereon. 

An  objection  to  the  form  is  not  waived  by  the  presence  of  the 
adverse  party  at  the  taking  of  the  deposition  without  then  making 
the  objection.  Bacon  v.  Rogers,  8  Allen  146.  See  also  Hale  v.  Sil- 
loway,  3  Allen  358. 

"  Shall  annex  to  the  dejyosition  a  certificate.^^  As  to  what  is  a 
sufficient  annexation,  see  Shaw  v.  McGregory,  105  Mass.  96,  100.  — 
Savage  v.  Birckhead,  20  Pick.  167. 

"  The  reason  for  taking  it^  The  statement  of  a  sufficient  reason 
in  the  certificate  will  be  prima  facie  ])roof  of  its  existence,  and  will, 
unless  controlled  by  other  evidence,  render  the  deposition  admissible. 
Littlehale  v.  Dix,  11  Cush.  364. 

The  following  form  of  a  certificate  to  be  annexed  to  a  deposition 
conforms  to  the  requirements  of  the  statutes  :  — 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

This  is  to  certify  that  E.  F.,  the  above-named  deponent,  appeared  before 
me  at  eleven  a.m.,  on  the  fourth  day  of  January,  a.  d.,  1882,  at  ray  office  at 
No.  19  Court  Street,  in  Boston,  in  said  Commonwealth,  and  gave  the  fore- 
going deposition  to  l^e  used  in  an  action  of  contract  now  pending  between 
A.  B.  and  C.  D.  before  the  Superior  Court  for  the  County  of  Suffolk;  — 
that  prior  to  his  examination  the  said  deponent  was  duly  sworn  by  me  to 
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testify  [or,  having  satisfied  me  that  he  had  conscientious  scruples  against 
taking  an  oath,  solemn!}-  and  sincereh*  affirmed  before  me,  under  the  pains 
and  penalties  of  perjury,  that  he  would  testify]  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  relating  to  the  cause  for  which  said  deposition 
is  taken  ;  — that  both  parties  to  such  action  had  an  opportunity  to  examine 
the  said  deponent  as  in  the  statute  provided ;  —  that  the  said  deposition 
was  reduced  to  writing  by  me  [or,  by  the  said  deponent,  or,  b}-  a  disinter- 
ested person  in  my  presence  and  under  my  direction]  ;  —  that  it  was  care- 
fully read  to  \_or,  by]  the  said  deponent,  and  was  then  subscribed  by  him  ; 
—  that  the  said  deposition  was  taken  at  the  request  of  the  plaintiff'  in  said 
action,  the  said  deponent  being  about  to  go  out  of  the  state  and  not  to 
return  in  time  for  the  trial  [or,  living  more  than  thirty  miles  from  the  place 
of  trial,  or,  being  so  sick  (or,  infirm,  or,  aged)  as  to  make  it  probable 
that  he  will  not  be  able  to  attend  the  trial]  ;  —  and  that  the  defendant  in 
said  action  attended  (by  his  attorney)  at  the  taking  of  said  deposition  [or, 
and  that  the  defendant  in  said  action  was  by  me  verbally  notified  at  10  a.  m., 
on  the  second  day  of  January',  1882,  to  appear  at  the  time  and  place  at 
which  this  deposition  was  taken,  to  put  such  interrogatories  as  he  should 
think  fit  (or,  was  duly  notified  of  the  time  and  place  appointed  for  taking 
the  deposition  as  the  officer's  return  hereto  annexed  will  show,  —  or,  did 
(by  his  attorney)  in  writing  waive  his  right  to  notice,  as  will  appear  by 
the  paper  hereto  annexed)  but  did  not  attend  either  in  person  or  by  his 
attorney.] 

Dated  at  Boston  this  fourth  day  of  January,  1882. 

X.  Y.,  Justice  of  the  Peace. 

The  form  of  a  certificate  to  be  annexed  to  a  deposition  will  be 
found  in  St.  1797,  c.  35,  s.  3.  For  remarks  on  the  necessity  of  cer- 
tain parts  of  the  certificate,  see  notes  to  section  48  of  this  chapter. 

The  statute  also  requires  the  justice  to  certify  on  the  deposition 
his  own  fees  and  those  of  the  deponent.  P.  S.  c.  199,  s.  1.  The 
following  certificate  will  serve  to  show  the  different  items  :  — 

Certificate  of  Fees. 

Magistrate's  fees.  Notice  to  defendant,  $0.20.  —  Subpoena  to 
deponent,  $0.10. —  Services,  $10.00 

Deponents  fees.  Travel,  two  miles,  $0.10. — Attendance,  one 
day,  $0.50 

Total 

Taxed  by 

X.  y.,  Justice  of  the  Peace. 

The  strictly  legal  fees  for  the  services  of  a  magistrate  are  only 
fifty  cents  for  taking  a  deposition,  and  twelve  cents  a  page  for  writ- 
ing the  deposition  and  caption.     See  P.  S.  c.  199,  s.  1. 


$10 


$10 
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As  to  the  fees  of  commissioners  to  take  depositions  in  other  states, 
see  P.  S.  c.  199,  s.  22. 

Sect.  33.  The  certificate  of  the  clerk  of  a  court  of  record,  that  a 
deposition  has  been  opened  and  filed  by  him,  is  prima  facie  evidence 
that  it  was  duly  sealed  up  and  directed  in  conformity  with  the  re- 
quirements of  this  section.     Rodn  v.  Hapgood,  8  Gray  394. 

Sect.  34.  "  Sufficient  causeJ^  It  will  be  deemed  a  sufficient 
cause,  if  the  constable  certifies  that  he  cannot  find  the  witness. 
Kinney  v.  Berrau,  6  Gush.  394. 

Sect.  35.  The  refusal  of  a  deponent  to  answer  an  impertinent 
cross-interrogatory  is  not  sufficient  reason  for  rejecting  the  deposi- 
tion.    Akers  v.  Demond,  103  Mass.  318. 

"  Objections  to  an  interrogatory. ^^  That  is,  objections  to  the  form 
of  the  interrogatory,  —  for  instance,  that  it  is  a  leading  question. 
Potter  V.  Tyler,  2  Met.  58,  64.  —  Potter  v.  Leeds,  1  Pick.  309,  313.  — 
Akers  v.  Demond,  103  Mass.  318.  But  objections  to  the  competency 
of  the  witness,  or  to  the  admissibility  of  his  answers,  may  be  first 
made  at  the  trial.  Atlantic  Mut.  Fire  Ins.  Co.  v.  Fitzpatrick,  2  Gray 
279,  280.  —  Palmer  v.  Crook,  7  Gray  418.  —  Talbot  v.  Clark,  8  Pick. 
51,  56.  —  Hey  wood  v.  Reed,  4  Gray  574,  579.  Where  interroga- 
tories called  for  an  account  book,  it  was  held  to  be  too  late  to  object 
at  the  trial  to  the  book,  it  being  then  annexed  to  the  deposition. 
Boston  &  Fairhaven  Iron  Works  v.  Montague,  135  Mass.  320,  325. 
The  party  objecting  must  specify  the  ground  of  his  objection,  in 
order  that  the  adverse  party  may  have  an  opportunity  to  vary  his 
interrogatory.  Allen  v.  Babcock,  15  Pick.  56.  It  seems  that  no 
decision  as  to  the  validity  of  the  objection  can  be  obtained  until  the 
deposition  is  offered  in  evidence.     Anonymous,  2  Pick.  165. 

Sect.  36.  A  similar  rule  applies  when  a  suit  is  removed  to  a 
higher  court  by  appeal.     Steele  v.  Carson,  22  Pick.  309. 

Sect.  37.  "  The  time  and  manner  of  opening,  filing,  and  safe- 
heejnng  of  depositions.^^  See  common  law  rules  of  supreme  court, 
rule  XVIII  —  Common  law  rules  of  superior  court,  rule  xli.  —  Rules 
of  municipal  court  of  the  city  of  Boston,  rales  xviii,  xxii. 

For  further  rules  under  this  section,  see  the  notes  to  section  25. 

The  provision  of  rule  xxxviii  of  the  common  law  rules  of  the 
superior  court  that,  when  a  deposition  is  certified  by  a  person  purport- 
ing to  be  an  officer  authorized  to  take  it,  the  burden  of  proof,  to  show 
that  such  person  was  not  such  officer,  shall  be  upon  the  party  object- 
ing to  the  deposition,  is  a  valid  provision  under  the  power  given  to 
the  court  by  this  section.     McKinney  v.  Wilson,  133  Mass.  132,  137. 

Sect.  40.     "  One  or  more  competent  persons.'''    As  to  what  persons 
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are  competent,  see  common  law  rules  of  supreme  court,  rule  xvii.  — 
Equity  rules  of  supreme  court,  rule  xxx.  —  Common  law  rules  of  the 
superior  court,  rule  xxxviii.  —  Rules  of  the  municipal  court  of  the 
city  of  Boston,  rule  xx. 

Several  depositions  may  be  taken  under  the  same  commission  and 
on  one  set  of  interrogatories.     Howe  v.  Pierson,  12  Gray  26. 

The  following  is  the  form  of  commission  used  by  the  superior 
court :  — 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

To  any  Commissioner  appointed  by  the  Governor  of  said  Commomcealth 
of  Massachusetts,  or  to  any  Justice  of  the  Peace,  Notary  Public,  or 
other  Officer,  legally  empowered  to  take  Depositions  or  Affidavits  in 
Chicago,  in  the  State  of  Illinois,  greeting : 
[Seal  of  Court.] 

Assured  of  your  prudence  and  fidelity,  we  do  by  these  presents  appoint 
and  empower  ^^ou  to  take  the  deposition  of  E.  F.,  of  said  Chicago,  mer- 
chant, to  be  used  in  a  suit  now  pendhig  in  our  Superior  Court,  between 
A.  B.,  of  Boston,  in  said  Commonwealth,  as  plaintiff,  and  C.  D.,  of  said 
Boston,  as  defendant ;  and  on  certain  days,  to  be  b}'  you  appointed,  to 
cause  the  deponent  to  come  before  you,  and  him  carefull}-  examine  on  oath 
or  affirmation,  in  answer  to  the  interrogatories  hereunto  annexed  ;  and 
reduce  the  examniation,  or  cause  the  same  to  be  reduced,  to  writing  in 
your  presence  ;  and  after  such  deposition  shall  thus  be  reduced  to  writing, 
it  shall  be  carefully  read  to  or  by  the  deponent  and  shall  then  be  subscribed 
by  him. 

You  shall  permit  neither  party  to  attend  at  the  taking  of  the  deposition,  either 
himself,  or  by  any  attorney  or  agent,  nor  to  communicate  by  interrogatories  or  sug- 
gestions with  the  deponent  whilst  giving  his  deposition  in  answer  to  the  interroga- 
tories annexed  to  this  commission.  And  you  shall  take  such  deposition  in  a  place 
separate  and  apart  from  all  other  persons,  and  permit  no  person  to  be  present  during 
such  examination,  except  the  deponent  and  yourself  and  such  disinterested  person 
[if  any]  as  you  may  think  fit  to  appoint  as  a  clerk,  to  assist  you  in  reducing  the 
deposition  to  writing.  And  you  shall  put  the  several  interrogatories  and  cross-in- 
terrogatories to  the  deponent  in  their  order,  and  take  the  answer  of  the  deponent 
to  each  fully  and  clearly,  before  proceeding  to  the  next,  and  not  read  to  the  depo- 
nent, nor  permit  the  deponent  to  read,  a  succeeding  interrogatory,  until  the  answer 
to  the  preceding  has  been  fully  taken  down. 

Of  this  our  writ,  with  your  doings  bj'  warrant  of  the  same,  3-ou  will 
make  return  under  seal  into  our  said  Court,  with  all  convenient  expedition. 

AVitness  the  Honorable  Lincoln  F.  Brigham,  Chief  Justice  of  our  said 
court,  and  the  seal  thereof,  at  our  city  of  Boston,  on  this  first  day  of  Octo- 
ber in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-one. 

Jos.  A.  Willaud,  Clerk. 
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See  the  notes  to  sections  32  and  35  of  this  chapter. 

"  The  deposition  may  he  used  in  the  same  manner^''  S^c.  It  is  not 
necessary  that  the  party  offering  the  deposition  should  prove  affirm- 
atively that  the  witness  is  still  out  of  the  commonwealth.  Todd  v. 
Bishop,  136  Mass.  386,  394. 

Sect.  42.  "  Rules  .  .  .  as  to  the  issuing  of  commissions,  ...  fl- 
ing of  interrogatories.'^  See  common  law  rules  of  supreme  court, 
rule  XVII.  —  Equity  rules  of  supreme  court,  rule  xxx.  —  Common 
law  rules  of  superior  court,  rule  xxxviii.  —  Rules  of  municipal  court 
of  the  city  of  Boston,  rule  xx. 

"  All  other  matters  relating  to  depositions  taken  out  of  the  common- 
tvealth.'^  As  to  the  manner  of  taking  depositions,  see  common  law 
rules  of  supreme  court,  rule  xviii.  —  Equity  rules  of  supreme  court, 
rule  xxx.  — Common  law  rules  of  the  superior  court,  rule  xxxix. — 
Rules  of  the  municipal  court  of  the  city  of  Boston,  rule  xxi. 

As  to  objections  to  the  authority  of  the  person  taking  the  deposi- 
tion, when  taken  under  a  commission,  and  when  not,  see  common 
law  rules  of  supreme  court,  rule  xvii.  —  Equity  rules  of  supreme 
court,  pule  xxx.  —  Common  law  rules  of  the  superior  court,  rule 
xxxviii.  —  Rules  of  the  municipal  court  of  the  city  of  Boston, 
rule  XX. 

If  the  deposition  is  taken  out  of  the  state,  and  not  under  a  com- 
mission, the  rules  of  the  municipal  court  of  the  city  of  Boston  re- 
quire that  it  shall  appear  that  the  adverse  party  had  sufficient  notice 
and  opportunity  to  examine  the  witness,  or  that  from  the  circum- 
stances it  was  impossible  to  give  him  such  notice.  Rules  of  the 
municipal  court  of  the  city  of  Boston,  rule  xx. 

An  action  will  not  be  postponed  or  continued  to  await  the  return 
of  a  commission,  if  it  appears  that  there  has  been  any  negligence  to 
apply  for  or  transmit  the  same,  whether  in  term  time  or  in  vacation. 
Common  law  rules  of  superior  court,  rule  XLii. 

For  rules  as  to  the  time  and  manner  of  opening,  filing,  and  safe- 
keeping of  depositions,  see  common  law  rules  of  supreme  court,  rule 
XVI.  —  Common  law  rules  of  superior  court,  rule  xli.  —  Rules  of 
municipal  court  of  the  city  of  Boston,  rules  xviii,  xxii. 

For  rules  in  regard  to  taking  depositions  in  equity,  see  equity  rules 
of  supreme  court,  rule  xxx. 

Sect.  43.  "  Depositions  and  affidavits  taken  out  of  the  common- 
wealth in  any  other  manner  than  is  prescribed  in  the  three  preceding 
sections.''''  This  provision  applies  to  depositions  taken  out  of  the 
state  in  the  ways  named  in  section  40,  but  without  full  compliance 
with  all  the  formalities  required  by  the  statutes  and  rules  of  court, 

39 
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and  such  depositions  may  be  admitted  or  rejected  in  the  discretion 
of  the  court  Burt  v.  Allen,  103  Mass.  41. — Tyng  v.  Thayer,  8 
Allen  391,  397.  —  Stiles  v.  Allen,  5  Allen  320.  —  Reed  v.  Boardman, 
20  Pick.  441,  443.  —  Amherst  Bank  v.  Root,  2  Met.  522,  532.  — 
Savage  v.  Birckhead,  20  Pick.  172.  —  Davis  v.  Allen,  14  Pick.  313.  — 
Sabine  v.  Strong,  6  Met.  270,  278.  —  Stearns  v.  Kellogg,  1  Cush.  449. 

—  Quinley  v.  Atkins,  9  Gray  370. 

"  MaT/  be  admitted  or  rejected  at  the  discretion  of  the  court.''^  In 
the  exercise  of  this  discretion,  depositions  have  been  admitted  in  the 
following  cases.  Where  the  certificate  did  not  show  that  the  oath 
was  properly  administered.  Stiles  v.  Allen,  5  Allen  320.  Where 
the  certificate  stated  that  the  deponent  swore  to  the  truth  of  the  de- 
position, though  it  did  not  state  that  he  was  sworn  previous  to  his 
examination.  Quinley  v.  Atkins,  9  Gray  379.  —  Burt  v.  Allen,  103 
Mass.  41.  Where  the  certificate  did  not  show  that  the  formalities 
required  by  the  rules  of  court  relative  to  the  taking  of  depositions  on 
commission  were  complied  with.     Reed  v.  Boardman,  20  Pick.  441. 

—  Amherst  Bank  v.  Root,  2  Met.  522,  532.  Where  the  certificate 
stated  that  the  directions  had  been  complied  with,  but  it  appeared 
probable  from  some  of  the  answers  that  certain  interrogatories  had 
been  read  before  the  previous  ones  had  been  answered.  Sabine  v. 
Strong,  6  Met.  270,  278. 

But  in  the  following  cases  the  deposition  has  been  rejected.  Where 
it  was  returned  unaccompanied  by  the  commission  and  the  interrog- 
atories. Woods  V.  Clark,  24  Pick.  35,  41.  Where  it  did  not  appear 
that  the  interrogatories  annexed  were  propounded,  or  that  the  depos- 
ition was  taken,  in  pursuance  of  the  commission.  Davis  v.  Alien,  14 
Pick.  313. 

The  omission  of  the  witness  to  answer  some  of  the  interrogatories 
may  or  may  not,  according  to  circumstances,  be  a  sufficient  reason 
for  rejecting  a  deposition.     Savage  v.  Birckhead,  20  Pick.  167. 

No  exception  lies  to  the  decision  of  the  court  in  the  exercise  of  its 
discretion  in  this  matter.  Stiles  v.  Allen,  5  Allen  320.  —  Woods  v, 
Clark,  24  Pick.  35,  41. 

"  Sufficient  notice  of  the  talcing  thereof  ^^  c^c.  For  a  case  in  which 
an  affidavit  was  rejected,  because  it  did  not  appear  that  the  adverse 
party  had  such  notice,  or  that  it  was  impossible  to  give  him  such 
notice,  see  Stearns  v.  Kellogg,  1  Cush.  449. 

Sect.  44.  '-'■Before  commissioners  appoitited  under  the  authority  of 
the  state  or  government^''  ^c.  Under  this  head  is  included  a  commis- 
sioner specially  appointed  by  a  court  of  another  state  according  to  its 
laws.     Commonwealth  v.  Smith,  11  Allen  243,  250. 
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DEPOSITIONS    TO   PERPETUATE    TESTIMONY. 

A  deposition  to  perpetuate  testimony  is  admissible  in  evidence 
only  when  all  the  requirements  of  the  statutes  have  been  strictly 
complied  with.     Simpson  v.  Dix,  131  Mass.  179,  185. 

Sect,  46.  The  following  is  a  form  of  notice  to  be  served  on  all 
persons  interested  :  — 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 
To  A.  B.^  of  Boston^  in  said  Commonwealth^  greeting : 

Whereas  C.  D.,  of  said  Boston,  has  duly  requested  us  to  take  the  depo- 
sition of  E.  F.,  in  order  to  perpetuate  his  testimony  in  regard  to  .  .  .  3'ou 
are  hereby  notified  to  appear  before  us  at  11  a.m.  on  the  fourth  day  of 
January,  A.  D.  1882,  in  room  No.  3,  at  No.  19  Court  Street,  in  said  Bos- 
ton, being  the  time  and  place  appointed  for  taking  the  said  deposition, 
then  and  there  to  put  such  interrogatories  as  you  think  fit. 
Dated  at  Boston  tliis  second  day  of  January,  a.  d.  1882. 

V.  W.,  Justice  of  the  Peace  and  Counsellor  at  Law. 
X.  Y.,   Justice  of  the  Peace. 

The  following  is  a  form  of  summons  to  the  person  whose  deposi- 
tion is  to  be  taken  :  — 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 
To  E.  F.^  of  Boston,  in  said  Commonwealth,  greeting  : 

Whereas  C.  D.,  of  said  Boston,  has  duly  requested  us  to  take  your 
deposition  in  order  to  perpetuate  your  testimony  in  regard  to  .  .  .  30U 
are  hereby  required,  in  the  name  of  the  Commonwealth  of  Massachu- 
setts, to  appear  before  us  at  11  a.  m.  on  the  fourth  day  of  Januar}',  a.  d. 
1882,  in  room  No.  3,  at  No.  19  Court  Street,  in  said  Boston,  being  the 
time  and  place  appointed  for  taking  the  said  deposition,  then  and  there  to 
testify  what  you  know  relating  to  the  said  matter. 

Hereof  fail  not,  as  3'ou  will  answer  j'our  default  under  the  pains  and 
penalty  in  the  law  in  that  behalf  made  and  provided. 

Dated  at  Boston  this  second  day  of  January,  A.  d.  1882. 

V.  W.,  Justice  of  the  Peace  and  Counsellor  at  Law. 
X.  Y.,  Justice  of  the  Peace. 

Sect.  48.  The  following  is  a  form  of  a  certificate  to  be  annexed 
to  a  deposition  to  perpetuate  testimony  :  — 
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Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

This  is  to  certify  that  E.  F.,  the  above-named  deponent,  appeared  before 
us  at  11  A.M.  on  the  fourth  day  of  January,  a.  d.  1882,  in  room  No.  3,  at 
No.  19  Court  Street,  in  Boston,  in  said  Common wealtli,  and  gave  his 
deposition  as  above  ;  that  prior  to  his  examination  the  said  deponent  was 
duly  sworn  before  us  to  testify  [or,  having  satisfied  us  that  he  had  con- 
scientious scruples  against  taking  an  oath,  solemnly  and  sincerely  affirmed 
before  us  under  the  pains  and  penalties  of  perjury  that  he  would  testify] 
the  truth,  the  whole  truth,  and  nothing  but  the  truth  relating  to  the  cause 
for  which  the  deposition  is  taken  ;  that  all  the  parties  interested  had  an 
opportunity  to  examine  the  said  deponent  as  in  the  statute  provided ;  that 
the  said  deposition  was  reduced  to  writing  by  us  [or,  by  one  of  us ;  or,  by 
the  said  deponent ;  or,  by  a  disinterested  person  in  our  presence  and 
under  our  direction]  ;  that  it  was  carefully  read  to  [or,  by]  the  said  de- 
ponent, and  was  then  subscribed  by  him ;  that  the  said  deposition  was 
taken  at  the  request  of  C.  D.,  in  order  to  perpetuate  the  testimony  therein 
contained  ;  and  that  A.  B.,  E.  F.,  and  G.  H.  were  duly  notified  to  appear 
at  the  time  and  place  at  which  this  deposition  was  taken,  but  that  only  A. 
B.  and  E.  F.  were  present. 

Dated  at  Boston  this  fourth  day  of  January,  a.  d.  1882. 

V.  W.,  Justice  of  the  Peace  and  Counsellor  at  Law. 
X.  Y.,  Justice  of  the  Peace. 

For  an  old  form  of  the  above  certificate,  see  St.  1797,  c.  35,  s.  8. 

It  seems  that  it  is  not  necessary  in  the  above  certificate  to  state 
that  the  deposition  was  written  by  the  deponent,  or  by  the  justices, 
or  by  either  of  them,  or  by  any  other  person  by  their  direction, 
or  that  it  was  read  to  or  by  the  deponent ;  and,  in  general,  every 
reasonable  presumption  is  to  be  made  in  favor  of  admitting  in  evi- 
dence a  deposition  to  perpetuate  the  testimony  of  a  witness,  especially 
where  the  counsel  of  the  party  objecting  to  the  admission  was  present 
at  the  examination  of  the  witness.     Brown  v.  King,  5  Met.  173,  182. 

For  a  copy  of  a  certificate  which  was  admitted,  see  Brown  v.  King, 
5  Met.  176. 

A  certificate  of  fees  similar  to  that  given  in  the  notes  to  section 
32,  should  be  annexed  to  a  deposition  to  perpetuate  testimony.  P. 
S.  c.  199.  s.  1. 

Sect.  50.  A  deposition  to  perpetuate  testimony  can  be  used  only 
by  the  party  at  whose  request  it  was  taken,  or  by  those  legally 
claiming  under  him,  and  only  against  those  duly  notified.  Welles 
V.  Fish,  ^  Pick.  74,  80. 
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Sect.  59.     See  Anonymous,  3  Pick.  14. 

Sect,  60.  This  and  the  four  following  sections  prescribe  the 
method  in  which  depositions  must  be  taken  when  all  tlie  parties  in- 
terested live  out  of  the  state.  India  Mut.  Ins.  Co.  v.  Bigler,  132 
Mass.  171. 

Sect.  63.  "  In  the  manner  prescribed  in  section  forty-nine^'*  It 
would  seem  that  these  words  were  intended  to  refer  only  to  the  pro- 
vision relative  to  the  county  in  which  the  record  should  be  made. 
See  Rev.  St.  c.  94,  s.  51. 

PROOF   OF   STATUTES,   LAWS,   ETC. 

Sect.  67.  This  section  is  not  in  conflict  with  U.  S.  Rev.  St.  s.  905, 
because  it  omits  one  requisite  which  that  statute  prescribes, — 
namely,  the  certificate  of  the  judge  that  the  attestation  of  the  clerk 
is  in  due  form.     Kingman  v.  Cowles,  103  Mass.  283. 

When  records  are  authenticated  by  the  clerk  of  the  court,  it  is  not 
necessary  that  the  certificate  should  allege  that  he  is  the  "  officer 
having  charge  of  the  records  of  such  court."  Kingman  v.  Cowles, 
103  Mass.  283. 

"  Of  another  stated  This  section  has  also  been  held  to  apply  to 
the  records  of  a  court  of  a  territory.  Kingman  v.  Cowles,  103  Mass. 
283. 

"  Or  other  officer  having  charge  of  the  records  of  such  court.''''  See 
Upham  V.  Damon,  12  Allen  98,  100. 

If  a  court  is  abolished,  and  its  records,  proceedings,  and  jurisdic- 
tion transferred  to  another,  the  judge  of  the  substituted  court,  and 
the  clerk  to  whom  the  records  are  transferred,  are  the  proper  certi- 
fying officers.     Capen  v.  Emery,  5  Met.  436,  438. 

The  record  of  a  case  need  not  show  all  the  proceedings  in  detail ; 
it  is  enough  if  it  shows  the  subject  matter  of  the  suit,  the  jurisdic- 
tion of  the  court  over  the  parties,  and  its  final  judgment.  Knapp  v. 
Abell,  10  Allen  485,  488. 

Sect.  70.  As  to  the  purpose  and  effect  of  this  section,  see  Com- 
monwealth V.  Richardson,  142  Mass.  71,  73. 

Sect.  71.  ^'- Printed  copies  of  the  statute  laivs.''^  A  printed  copy 
containing  only  the  laws  passed  at  a  single  session  of  the  legisla- 
ture, if  purporting,  &c.,  is  admissible.  Ashley  v.  Root,  4  Allen 
504. 

"  If  purporting  to  he  published  under  the  authority  of  their  re- 
spective governments.''^  A  volume  of  laws,  upon  the  title-page  of 
which  were  printed  the  words  "  By  authority,"  was  held  to  purport 
to  have  been  published  under  the  authority  of  the   government. 
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Merrifield  v.  Robbins,  8  Gray  150.  See  also  Barrett  v.  Mead,  10 
Allen  339. 

A  statute  of  another  state,  or  its  repeal,  cannot  be  proved  by  parol 
evidence.     Raynham  v.  Canton,  3  Pick.  293. 

A  statute  of  another  state  cannot  be  considered  by  the  full  bench 
of  the  supreme  court  on  the  hearing  of  a  case  upon  exceptions,  un- 
less such  statute  is  made  a  part  of  the  bill  of  exceptions.  Haines  v. 
Hanrahan,  105  Mass.  480,  482. 

Sect.  72.  ^^  Proved  as  facts  "  The  common  law  of  any  other  of 
the  United  States,  or  of  the  territories,  cannot  be  taken  notice  of  by 
the  court,  until  so  proved,  and  therefore  the  reports  of  other  states 
cannot  first  be  cited  before  the  full  bench  to  prove  what  the  law  of 
such  state  is.  Knapp  v.  Abell,  10  Allen  485.  —  Kline  v.  Baker,  99 
Mass.  254.  —  Penobscot  &  Kennebec  R.  R.  v.  Bartlett,  12  Gray 
244,  248.  See  also  Cragin  v.  Lamkin,  7  Allen  395.  —  Sherley  v. 
McCormick,  135  Mass.  126,  132. 

When  the  evidence  of  the  law  of  another  state  consists  of  oral 
testimony  of  experts  as  to  the  existence  and  prevailing  construction 
of  a  statute  or  as  to  any  point  of  unwritten  law,  the  jury  must  de- 
termine what  the  foreign  law  is,  as  in  the  case  of  any  controverted 
fact  depending  upon  like  testimony.  But  when  the  evidence  con- 
sists entirely  of  a  written  document,  statute,  or  judicial  opinion,  the 
question  of  its  construction  and  effect  is  for  the  court  alone.  Kline 
V.  Baker,  99  Mass.  254,  255.     See  also  Holman  v.  King,  7  Met.  384. 

But  if  the  evidence  contained  in  the  judicial  opinions  is  conflict- 
ing, it  is  for  the  jury  to  determine,  as  a  fact,  what  the  law  is.  Ames 
V.  McCamber,  124  Mass.  85,  91.  —  Hackett  v.  Potter,  135  Mass.  349, 
351. 

Dicta  of  the  judges  of  another  state,  found  in  the  reports,  are  admis- 
sible in  evidence  for  the  purpose  of  showing  what  the  law  of  that 
state  is.     Hackett  v.  Potter,  135  Mass.  349,  350. 

As  to  the  proof  of  the  unwritten  law  of  another  state  by  means  of 
the  testimony  of  experts,  see  Mowry  v.  Chase,  100  Mass.  79,  86. 

Sect.  73.    '■^Proved  as/acts.^'    See  notes  to  the  preceding  section. 

A  few  Rules  of  Evidence  established  by  Decisions  of  the  Supreme  Court. 

"  It  is  a  well  settled  rule  in  the  law  of  real  property  that  a  war- 
ranty deed  of  land,  duly  executed  and  recorded,  raises  a  presumption 
that  the  grantor  had  a  title  which  he  could  convey,  and  that  he  has 
by  his  deed  vested  a  seizin  in  the  grantee.  In  the  absence  of  ad- 
verse possession,  seizin  follows  the  legal  title,  and  seizin  in  law  car- 
ries with  it  the  legal  possession."     Foster,  J.,  in  Farwell  v.  Rogers, 
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99  Mass.  33.  See  also  Ward  v.  Fuller,  15  Pick.  185,  188.  —  Willis- 
ton  V.  Morse,  10  Met.  17,25.  —  Whitmans.  Boston  &  Maine  R.  R., 
3  Allen  133,  139.  —  Perry  v.  Weeks,  137  Mass.  584,  588,  589. 

"  The  law  is  well  settled  in  this  commonwealth  that  a  party  rely- 
ing on  a  deed  made  immediately  to  himself  or  the  other  party,  or 
which  is  presumed  to  be  in  the  custody  of  either,  must  produce  the 
original  deed,  or  lay  a  foundation  in  the  usual  manner  for  secondary 
evidence ;  but  that  of  other  deeds,  acknowledged  and  recorded  in 
accordance  with  the  statutes,  a  certified  copy  from  the  registry  is 
original  evidence  instead  of  the  deed  itself,  and  of  course  dispenses 
with  calling  an  attesting  witness  or  other  proof  of  execution,"  and 
the  execution  of  such  deed  may  be  disproved  by  the  opposite  party 
by  any  evidence  that  would  be  competent  had  such  deed  been 
proved  by  the  original  instead  of  by  a  copy.  Samuels  v.  Borrow- 
scale,  104  Mass.  207,  209.— Ward  v.  Fuller,  15  Pick.  185, 187.— 
Draper  v.  Hatfield,  124  Mass.  53,  57.  Such  copy  is  evidence  not 
only  of  the  execution  but  of  the  deliver^/  of  the  deed.  Gragg  v. 
Learned,  109  Mass.  167,  168. 

The  same  rule  applies  where  the  grantor  in  the  deed  is  not  an  in- 
dividual but  a  corporation.  Chamberlain  v.  Bradley,  101  Mass.  188, 
190. 

A  deed  attested  by  two  witnesses  may  be  proved  by  the  testimony 
of  one  of  them,  even  though  both  are  present  in  court.  White  v. 
Wood,  8  Cush.  413. 

"  The  general  principle  as  to  an  attesting  witness,  who  is  out  of 
the  jurisdiction  of  the  court,  is  that  you  may  offer  proof  of  his  hand- 
writing, and  that  being  established,  it  is  prima  facie  sufficient."  Ela 
V.  Edwards,  16  Gray  91,  95. 

When  there  is  more  than  one  attesting  witness,  the  absence  of 
them  all  must  be  satisfactorily  accounted  for  in  order  to  let  in  sec- 
ondary evidence,  but  when  this  has  been  done,  it  will  be  sufficient  to 
prove  the  handwriting  of  one  of  the  attesting  witnesses.  Gelott  v. 
Goodspeed,  8  Cush.  411,  412. 

When  the  book  of  a  register  of  deeds  would  be  evidence,  a  certified 
copy  from  such  book  can  be  used  with  the  same  effect.  Stetson  v. 
Gulliver,  2  Cush.  494,  499. 

Recitals  in  a  deed  more  than  thirty  years  old  are  admissible  in 
evidence  to  prove  the  location  of  a  disputed  boundary  line,  although 
neither  of  the  parties  to  the  suit  claims  under  such  deed.    Hathaway 
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V.  Evans,  113  Mass.  264,  267.  — Randall  v.  Chase,  133  Mass.  210, 
213.  —  Morris  v.  Callauan,  105  Mass.  129,  132. 

As  to  the  admissibility  of  ancient  plans  of  real  estate,  see  Drury 
V.  Midland  R.  R.,  127  Mass.  571,  581.  —  Boston  Water  Power  Co. 
V.  Hanlon,  132  Mass.  483. 

As  to  the  admissibility  of  evidence  of  admissions  of  former  owners 
of  real  estate  regarding  boundaries,  <fec.,  see  Flagg  v.  Mason,  141 
Mass.  64,  67.  —  Holmes  v.  Turner's  Falls  Co.,  150  Mass.  535,  544. 

"  For  the  purpose  of  locating  land  conveyed  by  metes  and  bounds, 
resort  must  always  be  had  to  extrinsic  evidence,  and  when  uncer- 
tainty or  ambiguity  arises  in  the  application  of  the  description  to  the 
subject  matter  of  the  conveyance,  evidence  of  all  the  facts  and  cir- 
cumstances of  the  transaction  will  be  received  for  the  purpose  of 
ascertaining  the  real  intention  of  the  parties.  The  sense  in  which 
the  parties  themselves  used  the  ambiguous  terms  may  be  ascertained 
from  their  declared  intention.  Bounds  and  monuments,  which  prove 
to  have  been  indistinctly  or  inaccurately  set  out  in  the  deed,  may  be 
established  by  proof  that  they  were  recognized  as  such  by  the  par- 
ties. It  is  only  when  the  terms  of  the  deed,  as  applied  to  the  land 
conveyed,  create  no  ambiguity,  that  evidence  of  intention  is  ex- 
cluded." Colt,  J.,  in  Chester  Emery  Co.  v.  Lucas,  112  Mass.  424, 
434. 

To  the  rule  that  the  declarations  of  a  party  are  not  admissible  in 
his  own  favor  there  is  this  exception,  that  "  when  an  act  of  the  party 
is  admissible  in  evidence,  any  declaration  accompanying  and  giving 
character  to  the  act  is  competent.  This  is  upon  the  ground  that  the 
declaration  is  a  part  of  the  act,  or  in  other  words  is  a  part  of  the 
res  gestae."  Morton,  J.,  in  Wright  v.  Boston,  126  Mass.  161,  164. 
See  also  Brookfield  v.  Warren,  128  Mass.  287,  288.  — Stevens  v. 
Miles,  142  Mass.  571,  572. 

"  It  is  well  settled  that  the  declaration  of  a  patient,  as  to  his 
symptoms  and  complaints  to  his  physician,  for  the  purpose  of  medi- 
cal treatment  and  advice,  are  competent  and  admissible  in  evidence." 
Ames,  J.,  in  Fay  v.  Harlan,  128  Mass.  244.  But  his  statement  as  to 
the  cause  of  the  injury  from  which  he  is  suffering  is  not  admissible. 
Roosa  V.  Boston  Loan  Company,  132  Mass.  439. 

"  The  declarations  of  deceased  persons  respecting  boundaries  are 
received  as  evidence  as  an  exception  to  the  rule  which  rejects  hear- 
say testimony.  In  most  of  the  decided  cases,  it  is  held  that  the 
declaration  should  appear  to  have  been  made  in  disparagement  of 
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title  or  against  the  interest  of  the  party  making  it ;  but  the  rule  as 
practised  in  this  commonwealth  is  not  so  restricted,  and  declarations 
of  ancient  persons,  made  while  in  possession  of  land  owned  by  them, 
pointing  out  their  boundaries  on  the  land  itself,  are  admissible  as 
evidence,  when  nothing  appears  to  show  that  they  are  interested  to 
misrepresent,  and  it  need  not  appear  affirmatively  that  the  declara- 
tion was  made  in  restriction  of  or  against  their  own  rights.  And  to 
be  admissible,  such  declarations  must  have  been  made  by  persons 
now  deceased,  while  in  possession  of  land  owned  by  them,  and  in 
the  act  of  pointing  out  their  boundaries,  with  respect  to  such  boun- 
daries, and  when  nothing  appears  to  show  an  interest  to  deceive  or 
misrepresent."     Long  v.  Colton,  116  Mass.  414,  415. 

"  The  admission  of  the  books  of  account  of  a  party  to  prove  items 
of  work  done  and  goods  delivered,  when  supported  by  his  own  oath, 
or,  if  he  is  deceased,  that  of  his  administrator  or  executor,  has  long 
been  permitted  in  this  state."  Devens,  J.,  in  Pratt  v.  White,  132 
Mass,  477,  478,  in  which  case  a  fuller  statement  of  this  rule  may 
be  found.  See  also  Costelo  v.  Crowell,  139  Mass.  588,  592.  —  Mil- 
ler V.  Shay,  145  Mass.  162,  163. 

But  such  books  are  not  admissible  to  prove  to  whom  the  work 
done  or  the  goods  delivered  were  charged.  Kaiser  v.  Alexander,  144 
Mass.  71,  78. 

"  It  is  a  well  established  rule  of  evidence  that  in  case  of  the  death 
of  a  witness  who  testified  at  a  trial,  it  may  be  shown,  at  any  subse- 
quent trial  between  the  same  parties  and  upon  the  same  issue,  what 
his  testimony  was."  Ames,  J.,  in  Costigan  v.  Lunt,  127  Mass.  354, 
356. 

A  witness  called  to  prove  what  a  deceased  witness  testified  at 
a  former  trial,  must  be  able  to  state  the  language,  in  which  the 
former  testimony  was  given,  substantially  and  in  all  material 
particulars.  Yale  v.  Comstock,  112  Mass.  267,  269.  —  Warren  v. 
Nichols,  6  Met.  261.  —  Costigan  v.  Lunt,  127  Mass.  354,  356. 

As  to  the  admissibility  of  evidence  of  dying  declarations,  see  Com- 
monwealth V.  Haney,  127  Mass.  455. 

Although  oral  evidence  is  not  admissible  to  vary,  add  to,  or  con- 
tradict a  writing,  such  evidence  is  admissible  "  to  establish  the  fact 
of  inherent  fault  in  the  transaction  or  consideration,  which  affords 
ground  for  a  court  of  equity  to  avoid  the  effect  of  the  writing  by 
restricting  its  operation  or  defeating  it  altogether."  Thus  oral  evi- 
dence is  admissible  to  prove  that  a  deed,  absolute  on  its  face,  was  in 
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fact  intended  as  a  mortgage.  Campbell  v.  Dearborn,  109  Mass.  130, 
142.  Or  to  show  that  an  assignment  of  a  mortgage,  in  terms  abso- 
lute, was  in  fact  given  as  security  for  a  loan.  Pond  v.  Eddy,  113 
Mass.  149,  150. 

As  to  the  extent  of  the  admissibility  of  evidence  to  prove  usages 
which  affect  the  interpretation  or  legal  effect  of  contracts,  see  Dick- 
inson V.  Gay,  7  Allen  29,  32.  —  Page  v.  Cole,  120  Mass.  37,  40.  — 
Sawtelle  v.  Drew,  122  Mass.  228,  229.  —Jones  v.  Hoey,  128  Mass. 
585,  587.  —  Florence  Machine  Co.  v.  Daggett,  135  Mass.  582,  583.  — 
Emery  v.  Boston  Marine  Ins.  Co.,  138  Mass.  398,  408. 

As  to  the  extent  to  which  a  referee  may  be  a  competent  witness 
to  testify  as  to  what  took  place  at  the  hearing  before  him,  and  as  to 
what  matters  entered  into  his  decision,  see  Evans  v.  Clapp,  123 
Mass.  165,  169. 

Evidence  of  offers  or  proposals,  made  by  a  party  to  a  controversy 
with  a  view  to  a  compromise,  is  not  admissible  against  such  party ; 
but  this  rule  is  confined  to  the  mere  offer  of  compromise,  and  any 
independent  facts  admitted  during  the  treaty  for  a  compromise  may 
be  given  in  evidence  as  confessions.  Gerrish  v.  Sweetser,  4  Pick. 
374,  377.  _  Marsh  v.  Gold,  2  Pick.  285,  290.  —  Emerson  v.  Boynton, 
11  Gray  395.  — Dickinson  v.  Dickinson,  9  Met.  471,  474.  —  Durgin 
V.  Somers,  117  Mass.  55,  61. 

It  is  sufficient  prim^  facie  evidence  of  the  incorporation  of  a  party 
bringing  an  action  as  a  corporation  upon  a  bond,  that  the  execution 
of  the  bond  by  the  defendant  has  been  proved.  Williamsburg  Ins. 
Co.  V.  Frothingham,  122  Mass.  391,  394. 

"  A  witness  called  by  one  party  for  any  purpose  may  be  cross- 
examined  by  the  other  party  upon  the  whole  case."  Gray,  C.  J.,  in 
Blackington  v.  Johnson,  126  Mass.  21,  23. 

As  to  the  extent  to  which  the  value  of  land  may  be  shown  by  evi- 
dence of  sales  of  neighboring  lands,  see  Chandler  v.  Jamaica  Pond 
Aqueduct  Co.,  122  Mass.  305,  306. 

In  cases  in  which  secondary  evidence  of  the  contents  of  a  written 
documejit  is  admissible,  a  copy  sworn  to  be  correctly  made  from  a 
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letter-press  copy  may  be  used  without  producing  the  press  copy. 
Goodrich  v.  Weston,  102  Mass.  362. 

As  to  the  admissibility  of  photographic  copies  of  handwriting 
alleged  to  have  been  forged,  see  Marcy  v.  Barnes,  16  Gray  161. 

Before  a  writing  can  be  used  as  a  standard  of  comparison  of  hand- 
writing, it  must  be  proved  that  the  specimen  offered  is  the  genuine 
handwriting  of  the  party  sought  to  be  charged,  and  the  question  of 
the  genuineness  of  the  specimen  is  to  be  determined  by  the  judge 
presiding  at  the  trial.  Commonwealth  v.  Coe,  115  Mass.  481,  503. 
See  also  Costelo  v.  Crowell,  139  Mass.  588,  590. 

"  A  plan  or  picture,  whether  made  by  the  hand  of  man  or  by  pho- 
tography, is  admissible  in  evidence,  if  verified  by  proof  that  it  is  a 
true  representation  of  the  subject,  to  assist  the  jury  in  understanding 
the  case.  Whether  it  is  sufficiently  verified,  is  a  preliminary  ques- 
tion of  fact,  to  be  decided  by  the  judge  presiding  at  the  trial,  and  not 
open  to  exception."  Gray,  C.  J.,  in  Blair  v.  Pelham,  118  Mass.  420, 
421.     See  also  Randall  v.  Chase,  133  Mass.  210,  213. 

"  The  depositing  of  a  letter  in  the  post-office,  addressed  to  a  mer- 
chant at  his  place  of  business,  is  prima  facie  evidence  that  he  re- 
ceived it  in  the  ordinary  course  of  the  mails,  .  .  .  The  presumption 
so  arising  is  not  a  conclusive  presumption  of  law,  but  a  mere  infer- 
ence of  fact,  .  .  .  and,  when  it  is  opposed  by  evidence  that  the  letter 
was  never  received,  must  be  weighed,  with  all  the  other  circumstances 
of  the  case,  by  the  jury  in  determining  the  question  whether  the 
letter  was  actually  received  or  not ;  and  the  burden  of  proving  its 
receipt  remains  throughout  upon  the  party  who  asserts  it,"  Gray, 
J.,  in  Huntley  v.  Whittier,  105  Mass.  391,  392.  See  also  Briggs  v. 
Hervey,  130  Mass,  186.  —  Marston  v.  Bigelow,  150  Mass.  45,  54. 

As  to  what  is  sufficient  to  render  one  competent  to  testify  as  an 
expert,  see  Commonwealth  v.  Williams,  105  Mass.  62,  68.  —  Perkins 
V.  Stickney,  132  Mass.  217.  —  Commonwealth  v.  Nefus,  135  Mass. 
533,  534, 

As  to  the  cases  in  which  experts  are  inadmissible,  the  matter  on 
which  their  opinion  is  sought  being  a  subject  within  common  knowl- 
edge, see  Luce  v.  Dorchester  Ins.  Co.,  105  Mass.  297,  300,  301.  — 
Higgins  V.  Dewey,  107  Mass.  494,  496.  —  Amstein  v.  Gardner,  134 
Mass.  4,  9. 
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"  The  exception  to  the  general  rule  that  witnesses  cannot  give 
opinions  is  not  confined  to  the  evidence  of  experts,  testifying  on  sub- 
jects requiring  special  knowledge,  skill,  or  learning,  but  includes  the 
evidence  of  common  observers,  testifying  to  the  results  of  their  ob- 
servation, made  at  the  time,  in  regard  to  common  appearances  of 
facts  and  a  condition  of  things  which  cannot  be  reproduced  and  made 
palpable  to  a  jury.  Nor  is  it  a  mere  opinion  which  is  thus  given  by 
a  witness,  but  a  conclusion  of  fact  to  which  his  judgment,  observa- 
tion, and  common  knowledge  has  led  him  in  regard  to  a  subject 
matter  which  requires  no  special  learning  or  experiment,  but  which 
is  within  the  knowledge  of  men  in  general.  .  .  .  The  competency  of 
this  evidence  rests  upon  two  necessary  conditions,  first,  that  the 
subject  matter  to  which  the  testimony  relates  cannot  be  reproduced 
or  described  to  the  jury  precisely  as  it  appeared  to  the  witness  at 
the  time  ;  and  second,  that  the  facts,  upon  which  the  witness  is 
called  to  express  his  opinion,  are  such  as  men  in  general  are  capable 
of  comprehending  and  understanding.  .  .  .  The  same  rule  applies 
to  this  class  of  testimony  as  to  the  testimony  of  experts ;  whether  the 
expert  is  competent  by  his  study  or  business,  and  whether  he  has 
qualified  himself  to  testify  or  had  proper  opportunity  to  examine, 
are  preliminary  questions  for  the  court."  Endicott,  J.,  in  Common- 
wealth V.  Sturtivant,  117  Mass.  122,  133,  137.  As  to  subjects  on 
which  witnesses,  not  experts,  may  testify  to  matters  of  opinion,  see 
also  Bayley  v.  Eastern  Railroad,  125  Mass.  63,  66.  —  May  v.  Bradlee, 
127  Mass.  414,  421.—  Commonwealth  v.  Dorsey,  103  Mass.  412,  419. 
—  Lynch  v.  Smith,  104  Mass.  52,  57.  —  Commonwealth  v.  O'Brien, 
134  Mass.  198,  200.  —  Commonwealth  v.  Brayman,  136  Mass.  438.  — 
Warren  v.  Spencer  Water  Co.,  143  Mass.  155,  164. 

It  is  well  settled  in  this  conmaon wealth  that  when  the  value  of 
real  estate  is  in  controversy,  opinions  of  persons  acquainted  with  its 
value  are  admissible  in  evidence.  These  opinions  are  admitted,  not 
as  being  the  opinions  of  experts,  strictly  so  called,  for  they  are  not 
founded  on  special  study  or  training  or  professional  experience  ;  but 
rather  from  necessity,  upon  the  ground  that  they  depend  upon  knowl- 
edge whicli  any  one  may  acquire,  but  which  the  jury  may  not  have, 
and  that  they  are  the  most  satisfactory,  and  often  the  only  attainable 
evidence  of  the  fact  to  be  proved."  Gray,  J.,  in  Swan  v.  Middlesex, 
101  Mass.  173, 177. 

As  to  testimony  regarding  the  value  of  real  estate,  see  also  Sexton 
V.  North  Bridgewater,  116  Mass.  201,  207.  —  Tucker  v.  Mass.  Central 
R.  R.,  118  Mass.  546.  —  Lawrence  v.  Boston,  119  Mass.  126. — 
Chandler  v.  Jamaica  Pond  Aqueduct  Co.,  125  Mass.  545,  551. — 
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Gardner  v.  Brookline,  127  Mass.  358.  —  Bristol  County  Savings  Bank 
V.  Keavy,  128  Mass.  298,  303.  —  Thompson  v.  Boston,  148  Mass.  387, 
388.  —  Roberts  v.  Boston,  149  Mass.  346,  354. 

An  expert  may  testify  as  to  the  value  of  a  certain  kind  of  property 
similar  to  the  article  the  value  of  which  is  in  dispute,  even  though 
he  has  never  seen  that  particular  article.  Miller  v.  Smith,  112  Mass. 
470,475.  —  Draper  v.  Saxton,  118  Mass.  428,  431.— Lawrence  v. 
Boston,  119  Mass.  126. 

For  other  cases  in  which  experts  may  testify,  see  Miller  v.  Shay, 
142  Mass.  598. 

An  expert  may  state  his  reasons  and  the  mode  by  which  he  arrives 
at  his  conclusions.     Williams  v.  Taunton,  125  Mass.  34,  40. 

"  Whether  a  witness,  who  is  called  as  an  expert,  has  the  requisite 
qualifications  and  knowledge  to  enable  him  to  testify,  is  a  prelimin- 
ary question  for  the  court.  The  decision  upon  this  question  is  con- 
clusive, unless  it  appears  upon  the  evidence  to  have  been  erroneous 
or  to  have  been  founded  upon  some  error  in  law."  Endicott,  J.,  in 
Perkins  v.  Stickney,  132  Mass.  217,  218.  See  also  Phillips  v.  Mar- 
blehead,  148  Mass.  326,  328. 

In  this  state  upon  the  probate  of  a  will  a  witness  is  not  allowed  to 
give  his  opinion  as  to  the  sanity  of  a  testator  unless  he  is  an  expert 
or  one  of  the  subscribing  witnesses.     Williams  v.  Spencer,  150  Mass. 


As  to  the  cases  in  which  a  witness  may  be  allowed  to  refresh  his 
recollection  by  referring  to  a  written  or  printed  document  or  memo- 
randum, see  Commonwealth  v.  Ford,  130  Mass.  64.  As  to  the  ad- 
missibility in  evidence  of  a  memorandum  which  has  been  used  by  a 
witness  for  this  purpose,  see  Commonwealth  v.  Jeffs,  132  Mass.  5. 

A  witness  is  not  to  be  allowed  to  read  books  of  medical  authorities 
to  the  jury.     Commonwealth  v.  Brown,  121  Mass.  70,  81. 

As  to  the  application  of  the  rule  that  a  witness  cannot  be  com- 
pelled to  criminate  himself,  see  Mayo  v.  Mayo,  119  Mass.  290,  292. 
—  Commonwealth  v.  Pratt,  126  Mass.  462.  Where  the  reason  why 
the  witness  declines  to  answer  is  apparent,  he  need  not  say  in  terms 
that  he  does  not  answer  because  he  would  criminate  himself.  Com- 
monwealth V.  Trider,  143  Mass.  180,  182. 

As  to  the  admissibility  of  evidence  of  reputation,  see  Common- 
wealth V.  O'Brien,  119  Mass.  342,  345.  —  Commonwealth  v.  Rogers, 
136  Mass.  158. 
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CHAPTER  170. 

OP    JURIES. 
QUALIFICATION   AND    EXEMPTION. 

The  provisions  of  this  chapter  as  to  the  drawing  and  selecting 
of  jurors  are  within  the  constitutional  authority  of  the  legislature. 
Commonwealth  v.  Brown,  121  Mass.  69,  78. 

Section  2.  The  court  refused  to  set  aside  the  verdict  in  a  case 
where  one  of  the  jurors  was  more  than  sixty-five  years  old,  and  this 
fact  was  not  known  to  the  party  objecting  until  after  the  verdict  was 
returned.  Persons  of  that  age  are  not  absolutely  disqualified  from 
serving  as  jurors,  but  are  only  exempted,  at  their  own  election,  from 
serving,  and  made  liable  to  exception  by  either  party  when  the  jury 
is  empanelled.  Munroe  v.  Brigham,  19  Pick.  368.  The  same  ruling 
was  made  where  a  constable  had  served  as  a  juror.  Moebs  v.  Wolff- 
sohn,  143  Mass.  130.     See  also  notes  to  section  7. 

"  Attorneys  at  latv."  Attorneys  are  exempted  though  they  have 
retired  from  practice.     In  re  Swett,  20  Pick.  1. 

Sect.  3.  "  In  ayiy  court.''''  One  who  has  served  as  a  juror  in  the 
courts  of  the  United  States  within  three  years,  is  not  liable  to  be 
drawn  and  to  serve  as  a  juror  in  any  of  the  state  courts.  Case  of 
William  Swan,  16  Mass.  220. 

"  Three  yearsP  As  to  whether  the  three  years  are  to  be  computed 
from  the  time  of  being  drawn,  or  from  the  time  of  service,  see  Ex 
parte  William  Brown,  8  Pick.  504.  See  also  section  19  of  this 
chapter. 

Sect.  5.  "  More  than  tli'irty  clays.''''  The  days  here  referred  to 
are  those  on  which  the  court  is  in  session  and  on  which  jurors  may 
be  called  on  to  serve.  Provident  Institution  for  Savings  v.  Burnham, 
128  Mass.  458,  461. 

JURY   LIST   AND  BOX. 

Sect.  7.  In  a  case  where  a  list  of  persons  to  serve  as  jurors  was 
prepared  and  laid  before  a  town  by  its  selectmen,  and  the  town  voted 
that  said  list  be  not  accepted,  and  also  voted  to  elect  a  list  by  nomi- 
nation, and  thereupon  several  persons,  part  of  whom  were  on  the  list 
prepared  by  the  selectmen  and  part  not  on  that  list,  were  nominated 
and  declared  chosen,  it  was  held  that  these  persons  were  legally 
selected  as  jurors.     Page  v.  Danvers,  7  Met.  326. 

A  verdict  will  not  be  set  aside  upon  motion  of  the  losing  party, 
merely  on  the  ground  that  some  of  the  jurors  were  irregularly  se- 
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lected,  although  the  party  objecting  did  not  know  of  such  irregular- 
ity before  the  verdict  was  returned.     Page  v.  Danvers,  7  Met.  326. 

DRAWING    AND   SUMMONING   JURORS. 

Sect.  22.  "  The  constable  shall  .  .  .  summon"  ^e.  It  is  not 
necessary  that  notice  to  jurors,  who  are  drawn  to  assess  damages 
caused  by  the  laying  out  of  a  highway  or  railroad,  should  be  served 
by  a  constable.  Such  notice  may  be  served  by  the  officer  to  whom 
the  warrant  for  summoning  a  jury  is  directed.  Wyman  v.  Lexing- 
ton &  West  Cambridge  R.  R.,  13  Met.  316,  325.  See  also  P.  S. 
c.  112,  s.  100,  and  P.  S.  c.  49.  s.  38. 

"  With  the  indorsement  thereon  of  his  having  been  drawn."  Such 
indorsement  is  not  necessary.  Commonwealth  v.  Besse,  143  Mass. 
80,  82. 

IMPANELLING   AND   OTHER  PROVISIONS   RESPECTING   JURIES. 

For  a  general  consideration  of  the  cases  relative  to  the  admissi- 
bility of  the  testimony  of  jurors  concerning  what  took  place  in  the 
jury-room,  &c.,  &c.,  see  Opinion  of  Gray,  J.,  in  Woodward  v.  Leavitt, 
107  Mass.  453,  460,  See  also,  on  the  same  point,  Warren  v.  Spencer 
Water  Co.,  143  Mass.  155,  165.  —  Commonwealth  v.  White,  147 
Mass.  76,  78,  80.  —  Chemical  Electric  Light  &  Power  Co.  v.  Howard, 
150  Mass.  495,  498. 

As  to  the  right  of  a  judge  to  give  further  instructions  to  a  jury 
after  they  have  retired  to  consider  upon  their  verdict,  see  Florence 
Sewing  Machine  Co.  v.  Grover  and  Baker  Sewing  Machine  Co.,  110 
Mass.  70,  82.  —  Nelson  v.  Dodge,  116  Mass.  367,  370. 

"  It  is  within  the  discretion  of  the  presiding  justice  to  put  inquiries 
to  the  jury  as  to  the  grounds  upon  which  they  found  their  verdict, 
and  the  answers  of  the  foreman,  assented  to  by  his  fellows,  may  be 
made  a  part  of  the  record,  and  will  have  the  effect  of  special  findings 
of  the  facts  stated  by  him."  Morton,  J.,  in  Spurr  v.  Shelburne, 
131  Mass.  429,  430.  See  also  Florence  Machine  Co.  v.  Daggett,  135 
Mass.  582,  585. 

When  a  jury  have  returned  a  finding  that  is  incomplete  and  de- 
fective, they  may  be  sent  out  again  in  order  to  correct  their  verdict, 
even  though,  after  they  had  agreed  upon  their  first  finding,  they  had 
separated  before  bringing  it  into  court.  Mason  v.  Massa,  122  Mass. 
477,  480.  —  Brown  v.  Dean,  123  Mass.  255,  267.— Riley  v,  Williams, 
123  Mass.  506,  510.  — Kenney  v.  Habich,  137  Mass.  421,  423. 

"  No  communication  whatever  ought  to  take  place  between  the 
judge  and  the  jury  after  the  cause  has  been  committed  to  them  by  the 
charge  of  the  judge,  unless  in  open  court,  and,  where  practicable,  in 
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the  presence  of  the  counsel  in  the  cause,"  and  if  such  communication 
is  had,  no  matter  what  is  the  nature  of  it,  the  verdict  will  be  set  aside. 
Sargent  v.  Roberts,  1  Pick.  337.  —  Read  v.  Cambridge,  124  Mass.  567. 

Where,  after  a  case  was  given  to  the  jury,  a  juror  was  taken  ill, 
and  brand}^  was  given  to  him,  and  a  physician  was  called  in,  it  was 
held  that  this  was  no  sufficient  reason  for  setting  aside  the  verdict. 
Nichols  V.  Nichols,  136  Mass.  256. 

One  juror  cannot  be  allowed,  on  a  motion  for  a  new  trial,  to  testify 
to  misconduct  of  another  juror.     Rowe  v.  Canney,  139  Mass.  41. 

As  to  what  communications  by  jurors  with  third  parties  will  be  a 
sufficient  ground  for  setting  aside  a  verdict,  see  Cowles  v.  Merchants, 
140  Mass.  377,  380.  —  Commonwealth  v.  White,  147  Mass.  76,  79.  — 
s.  c.  148  Mass.  429. 

Sect.  29.  There  is  no  positive  rule  of  law  which  requires  the 
names  of  the  jurors,  who  find  a  defendant  guilty  on  an  indictment, 
to  be  inserted  in  the  record  of  eacli  particular  case.  Turns  v.  Com- 
monwealth, 6  Met.  224,  235. 

Sect.  31.  "  Occupation.'*^  The  word  "liquors"  set  against  the 
name  of  a  person  has  been  held  to  be  a  sufficient  designation  of  his 
occupation.     Commonwealth  v.  Bacon,  135  Mass.  521,  525. 

"  Jw  a  box."  A  revolving  barrel  held  to  be  within  the  statute. 
Commonwealth  v.  Bacon,  135  Mass.  521,  525. 

Sect.  34.  "  Such  as  are  qualified  and  liable  to  be  draivn  as  jurors.^^ 
If  they  are  not  so  qualified  and  liable,  objection  must  be  taken  before 
they  are  placed  on  the  panel.     Commonwealth  v.  Gee,  6  Cush.  174. 

Sect.  35.  "  The  court  shall  on  motion  of  either  party  in  a  suit.^^ 
"  The  word  '  suit '  has,  in  practice,  been  considered  as  meaning  crim- 
inal prosecutions  as  well  as  civil  proceedings."  Gardner,  J.,  in  Com- 
monwealth V.  Moore,  143  Mass.  136,  137. 

"  Whether  he  is  related  to  either  party,  ^c.  As  to  what  relation- 
ship of  a  juror  to  a  party  is  sufficient  to  disqualify  him,  see  Bigelow 
V.  Sprague,  140  Mass.  425,  429. 

The  examination  of  jurors,  further  than  is  provided  in  this  section, 
with  a  view  to  ascertain  whether  they  stand  indifferent  in  the  cause, 
is  a  matter  wholly  within  the  discretion  of  the  judge,  both  as  to  put- 
ting additional  questions,  and  the  manner  of  putting  them,  whether 
by  the  judge  or  by  the  party.  Commonwealth  v.  Gee,  6  Cush.  174. 
—  Commonwealth  v.  Burroughs,  145  Mass.  242,  243. 

A  party  who  has  not  challenged  a  juror,  or  claimed  the  right  to 
have  him  examined  under  this  section,  is  not,  as  a  matter  of  law, 
entitled  to  a  new  trial  because  of  the  juror's  relationship  to  the 
other  p.arty  or  to  the  counsel  of  the  other  party,  although,  without 
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fault,  he  was  ignorant  of  the  fact  till  after  verdict.  Woodward  v. 
Dean,  113  Mass.  297.  —  Smith  v.  Earle,  118  Mass.  531. 

As  to  the  grounds  upon  which  a  juror  may  be  challenged /or  cause, 
see  Boston  v.  Baldwin,  139  Mass.  315,  316. 

A  juror  returned  to  try  an  indictment  is  not  to  be  asked  whether 
he  thinks  that  the  crime  set  forth  ought  to  be  punishable  by  law,  or 
ought  to  receive  a  different  punishment  from  that  which  the  law  pre- 
scribes, but  he  may  be  asked  whether  he  has  expressed  or  formed  an 
opinion  as  to  the  general  guilt  or  innocence  of  all  concerned  in  the 
act.  See  Commonwealth  v.  Buzzell,  16  Pick.  153.  Further,  as  to 
what  are  proper  questions  to  be  put  to  a  juror,  see  Commonwealth  v. 
Abbott,  13  Met.  120. 

Where  jurors  were  returned  from  the  by-standers  in  a  criminal 
case,  it  was  held  that  it  was  not  necessary  that  the  indictment  should 
be  read  to  them  before  the  inquiries  prescribed  by  this  section  were 
made,  but  that  it  was  sufficient  to  state  to  them  in  general  terms  the 
offence  charged,  and  the  party  to  be  tried  therefor.  Commonwealth 
V.  Gee,  6  Cush.  174. 

"  That  the  juror  does  not  stand  indifferent."  An  opinion,  formed 
by  one  called  as  a  juror,  not  strong  enough  to  lead  him  to  prejudge 
the  case,  or  to  be  likely  to  prevent  a  candid  judgment  on  hearing  the 
evidence,  does  not  disqualify  him.  So  also  one  who  is  opposed  to 
capital  punishment,  and  fears  that  his  opinion  may  influence  others 
of  the  jury,  is,  notwithstanding,  competent  to  be  sworn  as  a  juror 
on  a  trial  for  murder,  if  he  believes  he  can  give  an  unbiased  verdict. 
Commonwealth  v.  Webster,  5  Cush.  295. 

As  to  whether  members  of  associations  formed  to  enforce  certain 
laws  are  to  be  considered  as  "  standing  indiiferent "  in  criminal 
prosecutions  for  breaches  of  those  laws,  see  Commonwealth  v.  Moore, 
143  Mass.  136.  —  Commonwealth  v.  O'Neil,  6  Gray  343, 346.  —  Com- 
monwealth V.  Eagan,  4  Gray  18,  20. 

Sect.  36.  As  to  challenges  "  to  the  array,"  see  Commonwealth  v. 
Walsh,  124  Mass.  32,  35. 

"  Either  party  shall  .  .  .  he  entitled  to  challenge  peremptorily  two 
of  the  jurors."  Where  there  are  several  plaintiffs  or  defendants, 
they  have  the  right  collectively  to  challenge  two  jurors,  not  the  right 
to  challenge  two  apiece.     Stone  v.  Scgur,  11  Allen  568,  569. 

Sect.  37.  The  last  clause  of  this  section  incorporates  St.  1873, 
c.  317,  s.  1,  which  altered  the  law  as  previously  held.  See  Common- 
wealth V.  McElhany,  111  Mass.  439,  440. 

Sect.  38.  This  section  is  no  violation  of  article  29  of  the  Declara- 
tion of  Rights,  which  secures  to  every  citizen  "  the  right  to  be  tried 
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by  judges  as  free,  impartial,  and  independent  as  the  lot  of  humanity 
will  admit."     Commonwealth  v.  Reed,  1  Gray  472. 

As  to  other  cases  in  which  a  slight  interest  will  not  disqualify  a 
juror,  see  Commonwealth  v.  Brown,  147  Mass.  586,  589. 

Sect.  39.  ^^  If  a  party  knows,""  Sj-c.  The  fact  that  a  juror  is  in- 
terested, if  known  to  the  counsel  before  trial,  although  not  known  to 
his  client  until  after  verdict,  furnishes  no  ground  for  granting  the 
client  a  new  trial.     Kent  v.  Charlestown,  2  Gray  281. 

"  Unless  hy  leave  of  the  courtP  After  verdict,  such  leave  should 
not  be  granted.  Russell  v.  Quinn,  114  Mass.  103.  —  Hallock  v. 
County  of  Franklin,  2  Met.  558,  560. 

In  the  trial  of  an  action  against  an  insurance  company,  it  appeared 
that  the  sheriff,  who  had  returned  a  talesman  to  serve  on  the  jury, 
was  a  stockholder  in  such  company,  and  this  circumstance  was 
known  to  the  junior  counsel  for  the  plaintiff  soon  after  the  trial 
began,  but  no  objection  was  made  till  after  the  trial  had  proceeded 
for  some  time,  and  it  was  held  that  this  was  a  waiver  of  any  excep- 
tion to  the  competency  of  the  juror.  Orrok  v.  Commonwealth  In- 
surance Co.,  21  Pick.  456,  471. 

Sect.  40.  See  Amherst  v.  Hadley,  1  Pick,  38.  —  Anonymous,  1 
Pick.  196.  —  Commonwealth  v.  Stowell,  9  Met.  572.  —  Common- 
wealth V.  Parsons,  139  Mass.  381. 

The  fact  that  a  juror  was  not  duly  qualified  to  act  as  such,  as  for 
instance  by  reason  of  his  not  being  of  age,  will  not  be  a  sufficient 
ground  for  setting  a  verdict  aside,  if  the  losing  party  has  had  an 
opportunity  of  challenging  such  juror,  even  though,  at  the  time  when 
such  opportunity  was  offered,  the  party  had  no  knowledge  of  the 
juror's  disqualification.     Wassum  v.  Feeney,  121  Mass.  93,  94. 

A  person,  who  has  been  found  guilty  on  the  trial  of  an  indictment, 
is  not  entitled  to  a  new  trial  on  the  ground  that  a  juror  was  taken 
from  the  panel  at  the  suggestion  of-  the  prosecuting  officer,  and  on 
the  erroneous  supposition  that  there  was  good  cause  to  challenge 
him,  if  tlie  defendant  did  not  object  to  the  same.  Commonwealth  v. 
Stowell,  9  Met.  572,  576. 

As  to  the  case  of  grand  jurors,  see  Commonwealth  v.  Parker,  2 
Pick.  550,  561. 

Sect.  41.  In  the  case  of  a  sheriff's  jury  assessing  damages  to 
land,  sustained  by  reason  of  the  laying  out  of  a  highway,  it  was  held 
that  their  verdict  could  not  be  set  aside  for  the  reason  that  a  deputy 
sheriff,  who  had  charge  of  them  while  they  were  deliberating  on  their 
verdict  at  the  house  of  the  petitioner,  where  the  hearing  was  had, 
upon  tlieir  request  for  refreshments,  furnished  to  them  a  pitcher  of 
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cider,  belonging  to,  but  without  the  knowledge  of  the  petitioner,  if 
no  injury  to  the  respondents  was  caused  thereby.  Tripp  v.  County 
Commissioners,  2  Allen  556. 

Sect.  42.  "  The^/  shall  not  be  sent  out  again  without  their  own  eon- 
sent^'''  ^c.  When  a  jury,  after  deliberation,  returned  into  court 
without  agreeing  on  a  verdict,  it  was  held  that  there  was  no  ground 
of  exception,  if  the  judge  refused  to  instruct  them  that,  if  they  should 
return  into  court  a  second  time  without  having  agreed  on  a  verdict, 
they  could  not  be  sent  out  again  without  their  own  consent,  unless 
they  should  request  some  further  explanation  of  the  law.  Foote  v. 
Foote,  13  Allen  411. 

"  It  is  within  the  discretion  of  the  judge  to  have  the  jury  brought 
in  at  any  time  for  the  purpose  of  ascertaining  whether  they  have 
agreed  or  desire  additional  instructions,  and  to  restate  the  evidence 
and  the  principles  of  law  applicable  to  it,  so  far  as  he  considers 
necessary  or  fit  to  assist  them  in  deciding  the  case,  even  if  they  do 
not  request  it."  Gray,  C.  J.,  in  Nichols  v.  Munsel,  115  Mass.  567, 
568. 

Sect.  43.  "  The  fact  that  the  jury  have  had  a  view,  presents  no 
inseparable  obstacle  to  the  granting  a  new  trial  on  the  ground  that 
the  verdict  is  against  the  evidence  or  the  damages  excessive."  Col- 
burn,  J.,  in  TuUy  v.  Fltchburg  R.  R.,  134  Mass.  499,  503. 


CHAPTER  171. 

OF   JUDGMENT   AND    EXECUTION. 


ENTERING   JUDGMENT  ;    AWARDING   AND   ISSUING   EXECUTION. 

A  judgment  is  conclusive,  by  way  of  estoppel,  only  as  to  facts, 
without  the  existence  and  proof  or  admission  of  which,  it  could  not 
have  been  rendered.  Thus  a  decree  dismissing  a  libel  for  a  divorce, 
which  may  have  been  entered  upon  the  ground  of  either  one  of  three 
sufficient  defences  relied  upon  by  the  libellee,  is  conclusive  between 
the  parties  as  to  neither  of  them.  Lea  v.  Lea,  99  Mass.  493.  — 
Burlen  v.  Shannon,  99  Mass.  200.  The  above  rule  holds  even  as  to 
facts  found  by  the  jury  by  special  verdict.  Hawks  v.  Truesdell,  99 
Mass.  557.  As  to  estoppel  arising  out  of  a  prior  judgment,  see  also 
Stapleton  v.  Dee,  132  Mass.  279. 

In  an  action  on  a  debt  payable  in  gold,  judgment  should  be  ren- 
dered for  the  amount  thereof  in  gold,  with  interest.  Currier  v.  Davis, 
111  Mass.  480. 
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As  to  the  time  in  the  day  of  entry  at  which  a  judgment  is  to  be 
deemed  to  take  effect,  see  Golden  v.  Blaskop,  126  Mass.  525. 

Section  1.  As  to  the  entry  of  judgments  in  the  supreme  and 
superior  courts  in  actions  continued  nisi,  see  P.  S.  c.  153,  s.  18.  As 
to  the  entry  of  judgments,  as  of  former  terms,  see  P.  S.  c.  153, 
s.  20. 

It  seems  that  this  section  does  not  apply  to  proceedings  upon  a 
complaint  under  the  bastardy  act.  Keith  v.  McCaffrey,  145  Mass. 
18,  19. 

Sect.  5.  "  Notwithstanding  it  is  found  that  all  the  defendants  are 
not  jointly  liable  thei'eon.^^  In  such  case  it  is  not  necessary  to  amend 
the  declaration.     Wiggin  v.  Lewis,  12  Cush.  486. 

The  fact  that  a  defendant,  who  is  found  not  to  be  liable  to  the 
action,  is  the  only  party  to  the  action  who  resides  in  the  county  in 
which  it  is  brought,  will  not  prevent  the  recovery  of  judgment  against 
the  other  defendants  unless  the  objection  to  the  venue  of  the  action 
has  been  seasonably  and  properly  taken.  Merchants'  Ins.  Co.  v. 
Abbott,  131  Mass.  397,  407. 

In  an  action  brought  against  several  defendants  on  several  promis- 
sory notes,  in  which  action  the  jury  found  a  verdict  against  all  of  the 
defendants  on  some  of  the  notes,  and  against  only  one  of  the  de- 
fendants on  one  of  the  notes,  it  was  held  that  separate  judgments, 
according  to  the  finding  of  the  jury,  could  not  be  entered,  but  that 
the  plaintiff  must  elect  whether  to  take  judgment  against  all  of  the 
defendants  for  the  amount  of  the  notes  on  which  they  were  found 
jointly  liable,  or  against  only  one  of  the  defendants  for  the  amount 
of  the  note  on  which  he  alone  was  found  liable,  and  that  the  plaintiff 
must  amend  his  declaration  accordingly,  paying  costs  on  the  counts 
struck  out.     See  Leonard  v.  Robbins,  13  Allen  217,  219. 

Sect.  7.  "  When  a  motion  for  a  new  triaV  The  words  "  motion 
for  a  new  trial "  are  not  used  here  in  a  strict  technical  sense,  but  are 
intended  to  include  all  cases  which  are  continued  on  tiie  motion  of  a 
dissatisfied  party  with  a  view  to  obtain  some  new  disposition  thereof 
in  order  to  relieve  such  party  from  a  verdict.  Springfield  v.  Wor- 
cester, 2  Cush.  61. 

"  The  court  shall  enter  Judr/ment.^^  A  single  judge  cannot  do  this 
in  vacation.     Greenwood  v.  Bradford,  128  Mass.  296,  297. 

Sect.  8.  See  "  Joannes  "  v.  Pangboru,  6  Allen  243,  cited  in  notes 
to  P.  S.  c.  198,  s.  5. 

A  similar  rule  to  that  laid  down  by  this  section  is  to  be  applied 
with  reference  to  allowing  interest  on  a  petition  to  enforce  a  me- 
chanic's lien.     Johnson  v.  Boudry,  116  Mass.  196,  197. 
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As  to  the  mode  of  computing  interest  in  an  action  against  a  surety 
on  a  probate  bond,  see  McKim  v.  Hibbard,  142  Mass.  423,  430. 

Sect,  9.  "  Judgment  shall  be  entered,^'  S^c.  In  a  case  where  judg- 
ment was  not  entered  for  the  penal  sum,  but  for  a  specific  sum 
assessed  as  damages,  it  was  held  that  such  judgment  was  neverthe- 
less conclusive  as  to  all  past  damages  for  violating  the  condition  of 
the  bond.     Goodrich  v.  Gale,  97  Mass.  15,  17. 

In  certain  cases  the  court  has  entered  judgment  for  the  penal  sum, 
together  with  interest  from  the  date  of  the  breach.  Bank  of  Brighton 
V.  Smith,  12  Allen  243.  —  Leighton  v.  Brown,  98  Mass.  515. 

Sect.  10.  ^'' Execution  for  so  much  of  the  penal  sum,^'  ^-c.  The 
plaintiff  is  not  entitled  to  execution  for  the  amount  of  such  penal 
sum,  nor  for  the  amount  of  the  ad  damnum  in  his  writ,  merely  be^ 
cause  the  defendant  offers  no  evidence  to  show  that  a  less  sum  is 
due  and  payable  in  equity  and  good  conscience  ;  but  it  is  incumbent 
on  the  plaintiff  to  show  how  much  of  the  penal  sum  is  thus  due  and 
payable  to  him.     Austin  v.  Moore,  7  Met.  116,  124. 

"  As  is  then  due  and  payable^  That  is,  due  and  payable  at  the 
time  when  judgment  is  rendered.     Waldo  v.  Fobes,  1  Mass.  10. 

"  In  equity  and  good  conscience^  On  a  hearing  to  ascertain  the 
amount  due  and  payable  in  equity  and  good  conscience,  the  defend- 
ant may  prove  any  payment  on  the  bond,  although  not  set  up  in  his 
answer.     Merrill  v.  Mclntire,  13  Gray  157, 167. 

See  also  Rollstone  Nat.  Bank  v.  Carleton,  136  Mass.  226,  228.  — 
Quinn  v.  Brennan,  148  Mass.  562,  565. 

"  The  sum  shall  he  ascertained  and  determined  by  the  court.''''  The 
court  may  appoint  a  person  to  hear  the  parties,  ascertain  the  amount, 
and  make  report  thereof,  and  may  thereupon  order  execution  for  the 
sum  reported.     Fisk  v.  Gray,  100  Mass.  191. 

"  Unless  .  .  .  either  party  moves  to  have  it  assessed  by  a  jury,  in 
which  case  it  shall  be  so  assessed.''^  A  party  will  not  be  entitled  to  a 
jury  under  this  section  unless  he  has  claimed  one  in  the  manner 
provided  in  P.  S.  c.  167,  s.  69.  Vitrified  Wheel  &  Emery  Co.  v. 
Edwards,  135  Mass.  591. 

Sect.  15.  Sunday  is  to  be  excluded  in  computing  the  twenty-four 
hours.  If  an  execution  is  issued  within  the  twenty-four  hours,  a 
levy  thereon  will  be  void.     Penniman  v.  Cole,  8  Met.  496. 

"  Within  one  year  after  the  party  is  entitled  to  sue  out  the  same." 
As  to  the  meaning  of  these  words,  see  Pease  v.  Norris,  138  Mass.  72. 

Sect.  17.  "  Or  he  may  .  .  .  have  an  action  of  contract  thereon." 
Such  action  may  be  maintained,  although  the  execution  issued  on  the 
judgment  has  not  been  returned.     Linton  v.  Hurley,  114  Mass.  76. 
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Sect.  18.  In  the  cases  provided  for  by  this  section,  as  the  creditor 
had  no  remedy  at  the  common  law,  scire  facias  is  the  only  remedy. 
This  remedy  cannot  be  availed  of  in  an  action  on  a  judgment  ren- 
dered in  another  state.     Arnold  v.  Roraback,  8  Allen  429,  430. 

Sect.  20.  As  to  the  form  of  executions,  see  Dodge  v.  Doane,  3 
Cash.  460.     See  also  notes  to  section  28. 

As  to  the  effect  of  clerical  errors  in  executions  upon  the  validity 
of  proceedings  under  them,  see  Currier  v.  Bartlett,  122  Mass.  133. 

"  Or  for  other  sufficient  reasons^  Where  a  discharge  under  the 
bankrupt  act  of  1841  was  relied  on  as  a  bar  to  an  action  on  a  de- 
mand secured  by  attachment  made  before  proceedings  in  bankruptcy 
were  instituted  against  the  defendant,  it  was  held  that  the  plaintiff 
might  have  a  special  judgment  rendered,  and  an  execution  awarded 
against  the  attached  property  only.  Davenport  v.  Tilton,  10  Met. 
320,  330. 

Sect.  22.  "  In  sixty  day%r  An  execution  may  be  returned  at  any 
reasonable  and  convenient  time  on  the  sixtieth  day.  Adams  v.  Cum- 
miskey,  4  Cush.  420.  —  Bull  v.  Clarke,  2  Met.  587,  590. 

SPECIAL   JUDGMEXTS    AGAINST    PROPERTY   OF    INSOLVENTS. 

Sect.  23.  See  Bosworth  v.  Pomeroy,  112  Mass.  293,  294.— 
Stockwell  V.  Silloway,  113  Mass.  382.  —  Ray  w.  Wight,  119  Mass. 
426.  —  Towne  v.  Rice,  122  Mass.  67,  70. 

This  section  was  held  not  to  be  in  conflict  with  the  U.  S.  bankrupt 
law.     Barnstable  Savings  Bank  v.  Higgins,  124  Mass.  115. 

As  to  the  application  of  this  section  in  cases  where  proceedings 
were  had  under  U.  S.  St.  1874,  c.  390,  s.  17,  for  a  composition,  see 
Denny  v.  Merrifield,  128  Mass.  228. 

SET-OFF    OF   EXECUTIONS. 

Sect.  27.  ¥irst  clause.  Where  one  recovered  a  judgment  for 
costs  against  an  administrator,  who  had  already  in  the  same  capacity 
recovered  a  judgment  against  him,  it  was  held  that  the  administrator 
might  require  one  execution  to  be  set  off  against  the  other,  although 
on  the  execution  against  the  administrator,  being  for  costs  only,  he 
was  personally  liable.     Jones  v.  Carpenter,  9  Met.  509,  511. 

Second  clause.  "  Was  lawfully  and  in  good  faith  assigned."  The 
officer  cannot  justify  a  refusal  to  set  off  one  execution  against  an- 
other, by  making  a  return  that  he  had  due  notice  of  an  assignment 
of  the  first  execution  at  the  time  when  it  was  put  into  his  hands,  and 
therefore  could  not  set  off  one  against  the  other.  To  justify  the 
officer  ,in  refusing  to  make  the  set-off,  it  must  appear,  by  his  return 
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or  otherwise,  that  the  execution  first  delivered  to  him  had  been 
lawfully  and  in  good  faith  assigned  to  another  person  before  the 
creditor  in  the  second  execution  became  entitled  to  the  sum  due 
thereon.     Porter  v.  Leach,  13  Met.  482. 

Fifth  clause.  "  For  his  fees."  The  statute  does  not  extend  to 
counsel  fees,  but  only  to  taxable  costs.  Ocean  Insurance  Co.  v. 
Rider,  22  Pick.  210.     See  Dunklee  v.  Locke,  13  Mass.  525,  527. 

LEVY   OF    EXECUTIONS,    AND    PERSONAL   PROPERTY   EXEMPT   THEREFROM:. 

An  execution  against  a  town  may  be  levied  on  the  property  of  any 
of  its  inhabitants.     Hill  v.  Boston,  122  Mass.  344,  349. 

The  including  of  illegal  fees  does  not  avoid  a  levy.  Stevens  v. 
Roberts,  121  Mass.  555. 

Sect.  28.  A  levy  on  land  may,  without  taking  out  an  alias  exe- 
cution, be  made  for  a  balance  left  unsatisfied  after  a  levy  on  goods 
and  chattels,  and  vice  versa.  So  a  judgment  debtor,  whose  property 
has  been  levied  on,  and  the  execution  thereby  satisfied  in  part,  may 
afterwards  be  committed  to  prison  on  the  same  execution  to  satisfy 
the  balance ;  but  if  he  is  committed  on  execution  before  his  property 
is  levied  on,  the  execution  by  the  common  law  was  considered  as 
satisfied,  and  could  not  afterwards  be  levied  on  the  property.  Dodge 
V.  Doane,  3  Cush.  460,  463.  See  also  P.  S.  c.  162,  s.  17.  —  Lyman  v. 
Lyman,  11  Mass.  317.  It  is  however  provided  by  statute  that,  when 
a  person  committed  on  execution  is  discharged  on  taking  the  poor 
debtor's  oath,  the  judgment  shall  remain  in  full  force  against  his 
estate,  and  the  creditor  may  take  out  a  new  execution  against  his 
goods  and  estate,  as  if  he  had  not  been  committed.  P.  S.  c.  162,  s. 
40. 

Sect.  31.  A  boat,  cable,  and  anchor,  appurtenant  to  a  vessel,  may 
be  attached  or  taken  on  execution  while  the  vessel  is  lying  at  the 
wharf,  and  while  such  appurtenances  are  not  necessary  to  her  safety. 
Briggs  V.  Strange,  17  Mass.  405. 

Under  St.  1869,  c.  415,  s.  30,  intoxicating  liquors  were  not  liable 
to  be  taken  on  execution,  because  the  sale  of  them  on  execution 
would  have  been  unlawful.  Ingalls  v.  Baker,  13  Allen  449.  See  P. 
S.  c.  100,  s.  1,  for  the  present  statute  law  on  this  subject. 

Private  papers,  account-books,  checks,  and  other  choses  in  action, 
except  bank-notes,  &c.,  as  provided  in  section  33,  cannot  be  taken  on 
execution.  Oystead  v.  Shed,  12  Mass.  506.  —  Maine  Insurance  Co. 
V.  Weeks,  7  Mass.  438.  —  Perry  v.  Coates,  9  Mass.  537.  —  Bowman 
V.  Wood,  15  Mass.  534.  —  Lupton  v.  Cutter,  8  Pick.  298.  —  Lane  v. 
Felt,  7  Gray  491, 
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The  interest  of  a  mortgagee  of  personal  property  cannot  be  taken 
on  execution  before  foreclosure,  thougli  he  is  in  possession  after  con- 
dition broken.  Prout  v.  Root,  116  Mass.  410.  —  Murphy  v.  Gal- 
loupe,  143  Mass.  122. 

Sect.  34.  The  provisions  of  this  section  in  regard  to  exemptions 
"  are  manifestly  intended,  as  in  the  very  nature  of  things  they  could 
only  be,  for  the  relief  and  benefit  of  persons  possessed  of  very  little 
property,  and  dependent  for  subsistence  upon  daily  labor  or  the  mod- 
erate income  derived  from  their  usual  and  ordinary  avocations." 
They  should  therefore  be  so  interpreted  as  most  effectually  to  carry 
out  this  plain  and  obvious  purpose  of  the  legislature.  Caswell  v. 
Keith,  12  Gray  351,  354.  —  Danforth  v.  Woodward,  10  Pick.  423, 428. 

The  exemptions  do  not  extend  to  property  owned  by  partners  and 
joint  owners.     Pond  v.  Kimball,  101  Mass.  105. 

When  a  party  claims  that  his  goods  are  exempt,  the  burden  is  on 
him  to  show  that  they  come  within  the  exemptions.  Gay  v.  South- 
worth,  113  Mass.  333. 

As  to  the  right  of  a  debtor  to  elect  which  of  two  articles,  both  of 
which  come  within  the  description  of  the  article  exempted,  shall  be 
the  article  actually  exempted,  see  Savage  v.  Davis,  134  Mass.  401, 
403. 

In  certain  cases  it  is  the  duty  of  the  debtor,  if  he  would  avail  him- 
self of  the  exemption,  to  point  out  to  the  officer  the  particular  arti- 
cles which  he  claims  are  exempt.  See  Copp  v.  Williams,  135  Mass, 
401,  405. 

As  to  what  will  constitute  a  waiver  of  the  privilege  of  exemption, 
see  Dow  v.  Cheney,  103  Mass.  181.  —  Copp  v.  Williams,  135  Mass. 
401,  405. 

As  to  the  effect  of  a  sale  of  property,  which  would  otherwise  be 
exempt  from  attachment,  when  such  sale  is  made  by  the  debtor  for 
the  purpose  of  defrauding  his  creditors,  see  Stevenson  v.  White,  5 
Allen  148.  — Raynerv.  Whicher,  6  Allen  292.  —  Mannan  v.  Merritt, 
11  Allen  582. 

A  law  increasing  the  amount  of  property  exempt  from  levy  on  ex- 
ecution has  been  held  to  be  unconstitutional  and  void  so  far  as  it  af- 
fected contracts  made  before  its  enactment.  Edwards  v.  Kearzey, 
96  (J.  S.  595. 

First  clause.  "  Necessary  wearing  apparel^  Cloth  and  trim- 
mings, put  in  the  hands  of  a  tailor  by  the  debtor,  to  be  made  into 
clothes  necessary  for  him,  are  exempt  under  this  clause.  Richard- 
son V.  Buswell,  10  Met.  506. 

"  One  bedstead"  ^c.     As  to  the  interpretation  of  this  clause  in 
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case  the  debtor  has  no  wife  or  children,  but  has  persons  boarding 
with  hira,  see  Brown  v.  Wait,  19  Pick.  470. 

Second  clause.  ^^  Household  furniture  necessary  for  him^^  ^c.  The 
exemption  is  not  limited  to  things  which  are  so  absolutely  indis- 
pensable that  the  debtor  cannot  live  without  them,  but  covers  ar- 
ticles of  household  furniture  so  essential  as  to  be  regarded  among  the 
necessaries,  rather  than  among  the  luxuries  of  life.  It  has  been 
held,  accordingly,  that  a  sofa  and  two  carpets  of  a  plain  and  cheap 
character,  which  together  with  other  furniture  did  not  exceed  $100 
in  value,  were  exempt.     Davlin  v.  Stone,  4  Cush.  359. 

Under  this  clause  a  debtor  is,  under  all  circumstances,  entitled  to 
hold  exempt  from  execution  household  furniture,  of  the  class  con- 
sidered "  necessary,"  to  the  full  amount  exempted,  whether  in  his 
particular  case  that  amount  of  furniture  is  necessary  or  not.  Man- 
nan  V.  Merritt,  11  Allen  582. 

Fourth  clause.  "  One  cowP  A  heifer,  which  has  not  begun  to 
give  milk,  is  exempt,  if  the  owner  has  no  other  cow.  Carruth  v. 
Grassie,  11  Gray  211.  —  Johnson  v.  Babcock,  8  Allen  583. 

Where  the  debtor  owned  two  cows,  one  mortgaged  and  the  other 
not  mortgaged,  it  was  held  that  the  officer  had  no  right  to  seize  on 
execution  the  cow  which  was  not  subject  to  a  mortgage,  since  that 
would  not  be  giving  to  the  debtor  the  full  benefit  of  the  exemption 
contemplated  by  the  statute.     Tryon  v.  Mansir,  2  Allen  219. 

"  One  swineT  It  makes  no  difference  whether  the  animal  is 
alive,  or  has  been  killed  and  dressed.  Gibson  v.  Jenney,  15  Mass. 
205. 

Fifth  clause.  The  obvious  design  of  this  and  the  following  clause 
was  to  secure  to  handicraftsmen  the  means  by  which  they  are  accus- 
tomed to  obtain  subsistence  in  their  respective  employments,  and  ac- 
cordingly it  has  been  held  that  no  person  engaged  in  and  conducting 
any  large  and  extended  manufacturing  operations,  requiring  the  co- 
operation of  many  persons  and  a  heavy  outlay  of  expenditure,  as,  for 
instance,  a  paper  mill,  can  have  the  benefit  of  the  exemptions  herein 
provided  for.  Howard  v.  Williams,  2  Pick.  80,  83.  —  Smith  v. 
Gibbs,  6  Gray  298.  —  Wilson  v.  Elliot,  7  Gray  69,  70.  —  Caswell  v. 
Keith,  12  Gray  351,  354.  While,  however,  these  exemptions  were 
not  intended  to  apply  to  large  manufacturing  establishments,  it  has 
been  held  that  they  do  apply  to  the  case  of  a  mechanic  carrying  on 
a  small  business,  although  he  has  in  his  employment  several  men 
who  perform  the  principal  part  of  the  labor.  Daniels  v.  Hay  ward,  5 
Allen  43.  It  appears  to  be  suggested,  in  the  case  of  Goddard  v. 
Chaffee,  2  Allen  395,  that  no  exemption  would  be  allowed,  if  the  ag- 
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gregate  value  of  all  the  implements  necessary  to  carry  on  the  debtor's 
business  exceeds  ilOO.  On  this  point  see  also  Bowling  v.  Clark,  3 
Allen  570.  —  Eager  v.  Taylor,  9  Allen  156.  —  Stevenson  v.  White,  5 
Allen  148. 

This  clause  was  intended  for  the  protection  of  mechanics  and 
others  whose  manual  labor  and  skill  afford  means  of  earning  their 
livelihood,  and  not  for  the  protection  of  those  engaged  in  the  business 
of  buying  and  selling  merchandise,  and  it  therefore  does  not  exempt 
the  weights  and  measures,  horses  and  carriages,  or  other  articles 
used  by  such  persons  in  their  trade.  Wallace  v.  Bartlett,  108  Mass. 
52. 

The  tools,  implements,  &c.,  belonging  to  a  partnership  are  not 
exempted.     Pond  v.  Kimball,  101  Mass.  105. 

"  Tools,  implements,  and  fixtures.^^  This  exemption  is  not  limited 
merely  to  such  tools,  &c.,  as  are  used  by  the  debtor  with  his  own 
hands,  but  covers  also  such  tools  and  implements  as  are  required  by 
the  journeymen  and  assistants,  without  whose  aid  he  could  not  prof- 
itably prosecute  his  business.  Dowling  v.  Clark,  1  Allen  283.  —  s, 
c.  3  Allen  570.  — Howard  v.  Williams,  2  Pick.  80. —Daniels  v. 
Hayward,  5  Allen  43. 

The  tools,  implements,  and  fixtures  must  be  of  simple  construction 
and  of  moderate  expense.  Thus  it  has  been  held,  in  the  case  of  a 
printer,  that  his  printing-press,  forms,  and  types  are  not  covered  by 
the  exemption.  Buckingham  v.  Billings,  13  Mass.  82.  —  Danforth 
V.  Woodward,  10  Pick.  423,  427.  So  it  has  been  held  that  the  carts 
and  plough  used  on  a  farm  are  not  exempt,  but  that  the  shovel, 
pickaxe,  dungfork,  and  hoe  used  by  the  debtor  are  tools  and  imple- 
ments within  the  meaning  of  the  statute.  Daily  v.  May,  5  Mass. 
313.  — Pierce  v.  Gray,  7  Gray  67.  In  the  case  of  a  milliner,  it  was 
held  that  a  clock,  stove,  screen,  pitcher,  and  table-cover  might  be 
considered  as  part  of  her  tools  and  implements.  Woods  v.  Keyes,  14 
Allen  236.  In  the  case  of  a  debtor,  whose  sole  business  was  that  of 
a  musician,  and  who  obtained  most  of  his  support  by  playing  upon  a 
violin,  it  was  held  that  his  violin  and  bow  were  implements  neces- 
sary for  carrying  on  his  business.  Goddard  v.  Chaffee,  2  Allen  395. 
A  sewing-machine  of  less  than  8100  in  value,  and  necessary  for  car- 
rying on  the  trade  and  business  of  the  debtor,  may  be  exempt  from 
attachment,  although  the  debtor  owns  another  sewing-machine  which 
is  exempt  under  clause  12.  Rayner  v.  Whicher,  6  Allen  292.  — 
Dowling  V.  Clark,  1  Allen  283.  —  s.  c.  3  Allen  570. 

If  tools,  implements,  or  fixtures,  which  are  exempt,  and  are  plainly 
distinguishable  as  articles  which  are  exempt,  are  attached  or  taken 
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on  execution,  the  owner  may  maintain  an  action  against  the  officer 
without  first  demanding  the  articles  or  pointing  them  out  to  him. 
If,  however,  the  articles  are  so  intermingled  with  the  debtor's  other 
property  that  the  officer  cannot  distinguish  them,  a  neglect  to  claim 
them,  when  the  officer  is  about  to  attach  or  levy  upon  the  whole, 
may  be  a  waiver  by  the  debtor  of  the  right  to  claim  the  exemption. 
Woods  V.  Keyes,  14  Allen  236,  238. 

"  N&cessary  for  carrying  on,^'  ^c.  The  tools,  &c.,  are  "  neces- 
sary," if  without  them  the  debtor's  ti'ade  or  business  could  not 
be  carried  on  "  successfully,"  or  "  in  a  convenient  and  usual 
manner."  And  it  is  a  question  for  the  jury  in  each  case, 
whether  the  articles  are  necessary  in  the  above  sense.  Dowling  v. 
Clark,  8  Allen  570.  —  s.  c.  1  Allen  283.  —  Howard  v.  Williams,  2 
Pick.  80,  83.  —  Woods  v.  Keyes,  14  Allen  236.  See  also  notes  to 
clause  1. 

"  His  trade  or  business."  "  Business  "  is  a  word  of  large  signifi- 
cation, and  denotes  the  employment  or  occupation  in  which  a  per- 
son is  engaged  to  procure  a  living.  Goddard  v.  Chaffee,  2  Allen 
395. 

The  exemption  is  not  limited  to  the  tools,  &c.,  of  a  single  trade. 
Thus,  where  a  debtor  was  both  a  musician  and  a  tinner,  it  was  held 
that  both  his  cornet  and  his  tinner's  tools,  not  exceeding  together  in 
value  the  sum  of  one  hundred  dollars,  were  exempt.  Baker  v.  Wil- 
lis, 123  Mass.  194. 

So,  also,  it  was  held  in  the  case  of  one  whose  general  business  was 
the  ice-business,  and  whose  tools  for  that  purpose  were  exempt,  that 
he  might  also  hold  as  exempt  his  tools  for  farming  and  gardening. 
Pierce  v.  Gray,  7  Gray  67.  So,  also,  where  the  debtor  carried  on  the 
business  of  making,  repairing,  and  painting  carriages,  and  of  mak- 
ing harnesses,  it  M^as  held  that  his  stock  and  materials  for  all  these 
purposes,  not  exceeding  1100  in  value,  were  exempt.  Eager  v.  Tay- 
lor, 9  Allen  156.  See  also,  to  the  same  effect,  Howard  v.  Williams, 
2  Pick.  80,  84. 

The  tools  of  a  mechanic  are  not  rendered  liable  to  be  taken  on  ex- 
ecution, by  his  temporarily  suspending  the  exercise  of  his  trade,  pro- 
vided he  intends  to  resume  it.     Caswell  v.  Keith,  12  Gray  351. 

Sixth  clause.  ^'■Materials  and  stock"  ^c.  As  is  evident  from  the 
wording  of  this  clause,  it  applies  to  the  same  class  of  persons  as  the 
preceding,  and  does  not  embrace  persons  who  are  engaged  merely  in 
the  business  of  buying  and  selling  articles  of  merchandise.  Thus  it 
has  been  held  that  the  stock  of  a  grocer,  of  a  country  shopkeeper,  or 
of  a  pedler,  is  not  exempt.     Reed  v.  Neale,  10  Gray  242.  —  Wilson  v. 
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Elliot,  7  Gray  69.  —  Gibson  v.  Gibbs,  9  Gray  62.  —  Smith  v.  Gibbs, 
6  Gray  298. 

But  the  materials  and  stock  designed  and  procured  by  a  debtor 
for  carrying  on  his  trade,  necessary  for  that  purpose,  and  intended 
to  be  used  therein,  are  not  rendered  liable  to  be  seized  on  execution 
by  the  fact  that  the  debtor  occasionally,  when  requested  so  to  do, 
sells  to  a  customer  or  to  a  stranger  some  of  his  stock,  provided  that 
he  does  not  advertise  or  hold  himself  out  as  a  vendor  thereof. 
Eager  v.  Taylor,  9  Allen  156. 

The  exemption  may  embrace  materials  and  stock  of  more  than 
one  trade  or  business.  Eager  v.  Taylor,  9  Allen  156.  See  also  notes 
to  clause  5. 

Seventh  clause.  The  exemption  provided  for  by  this  clause  has 
been  held  to  extend  to  corn,  potatoes,  and  cabbages,  planted  and 
raised  by  the  debtor  for  the  use  of  his  family,  and  ripe  for  harvest, 
though  not  severed  from  the  soil.  Mulligan  v.  Newton,  16  Gray 
211. 

Provisions  procured  and  kept  both  for  the  purpose  of  sale  and  for 
the  use  of  the  debtor's  family,  and  not  set  apart,  or  claimed  at  the 
time  of  seizure  to  be  held  for  the  latter  use,  are  not  exempt.  Nash 
V.  Farrington,  4  Allen  157. 

So  also  if  a  debtor,  who  has  a  larger  quantity  of  any  kind  of  pro- 
visions than  the  law  exempts  from  attachment,  sets  apart  no  portion 
thereof  for  the  use  of  his  family,  before  it  is  attached,  and  makes  no 
claim  to  any  portion  of  it  when  the  officer  is  about  to  attach  the 
whole,  he  cannot  maintain  an  action  against  the  officer  for  seizing 
the  whole.     Clapp  v.  Thomas,  5  Allen  158. 

Twelfth  clause.  The  effect  of  this  clause  and  of  clause  5  may  be  in 
some  cases  to  exempt  two  sewing-machines.  Dowling  v.  Clark,  1 
Allen  283.  —  Rayner  v.  Whicher,  6  Allen  292.  —  s.  c.  3  Allen  570. 

Sect.  35.  If  the  officer  does  not  request  the  creditor  to  show  him 
the  debtor's  goods,  or  to  idemnify  him,  but  agrees  to  execute  the 
precept  of  the  writ  as  well  as  he  can,  he  will  be  answerable  to  the 
creditor  for  not  attaching  such  goods  as  he  might  have  found  and 
attached,  provided  the  creditor  is  injured  by  his  neglect.  Bond  v. 
Ward,  7  Mass.  123. 

"  The  officer  may  require  sufficient  security  to  indemnify  him,^*  ^c. 
See  Russell  v.  Walker,  150  Mass.  531,  533. 

SALE,  ETC.,  OF  GOODS  TAKEN  ON  EXECUTION. 

Sect.  36.     As  to  the  law  prior  to  this  provision,  see  Davis  v.  Rich- 
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The  share  of  a  tenant  in  common  of  chattels  may  be  taken  and 
sold  on  an  execution  against  him  alone.  Hayden  v.  Binney,  7  Gray 
416. 

Sect.  39.  As  to  the  law  prior  to  this  provision,  see  Warren  v. 
Leland,  9  Mass.  265. 

Sect.  40.  As  to  the  effect  of  a  failure  of  the  officer  to  resell  in 
compliance  with  this  section,  see  Davis  v.  Rhoades,  124  Mass.  291. 

Sect.  41.  "  The  sum  for  which  each  article  was  sold.''^  This  pro- 
vision does  not  render  it  necessary  that  each  article  should  be  sold 
separately.     Bergin  v.  Hayward,  102  Mass.  414,  427. 

SUSPKNSION   OF   LEVY. 

Sect.  52.  "  Seized  on  execution.''''  As  to  what  constitutes  a  seiz- 
ure of  real  estate  on  execution,  see  P.  S.  c.  172,  s.  45,  and  notes  to 
the  same. 

When,  by  reason  of  prior  attachments,  further  service  is  suspended, 
the  levy,  when  completed,  takes  effect,  and  the  title  to  the  estate 
vests  in  the  judgment  creditor,  from  the  time  of  the  seizure.  Hall 
V.  Hoxie,  3  Met.  251. 

"  A  prior  attachment.''''  Any  attachment  which  might  impair  or 
defeat  the  effect  of  the  levy,  will  be  sufficient  to  justify  the  officer  in 
suspending  further  service  of  the  execution.  Wadsworth  v.  Wil- 
liams, 97  Mass.  339,  341. 

Where  an  equity  of  redemption  was  attached  by  different  creditors 
at  different  times,  a  sale  thereof  on  execution  by  the  second  attach- 
ing creditor,  before  the  first  recovered  judgment,  was  held  to  be  void 
as  against  all  the  others,  and  the  third  attaching  creditor  thereby 
oljtained  the  rights  to  which  the  second  would  otherwise  have  been 
entitled.     Pease  v.  Bancroft,  5  Met.  90. 

But  it  seems  that  if  a  second  attaching  creditor  proceeds  with  his 
levy  witliout  waiting  for  the  first  attaching  creditor  to  obtain  judg- 
ment, such  levy  will  be  valid  as  against  the  defendant,  if  for  any 
reason  the  first  attaching  creditor  does  not  obtain  judgment,  or  does 
not  enforce  it,  if  obtained,  by  a  levy  on  the  same  prjperty.  Owen  v. 
Neveau,  128  Mass.  427,  431. 

Sect.  53.  "  And  the  service  of  the  execution  may  he  completed  in 
like  manner  as  if  the  estate  had  been  first  seized  thereon  at  any  time 
within  said  thirty  days^  As  to  the  time  which  the  officer  may  take 
to  complete  the  levy,  see  Haskell  v.  Varina,  111  Mass.  84,  85. 

As  to  the  proceedings  regarding  an  appraisal,  when  there  is  a 
suspension  of  the  levy,  see  Wadsworth  v.  Williams,  100  Mass.  126, 
130. 
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DEATH,  ETC.,  OF  OFFICER  OR  PARTY  AFTER  COMMENCEMENT  OF  LEVY. 

Sect.  54.  Prior  to  the  enactment  of  this  provision,  in  the  case  of 
a  deputy  sheriff  who  sold  on  execution  an  equity  of  redemption,  and 
gave  a  deed  to  the  purchaser,  but  died  after  the  return  day  without 
having  entered  on  the  execution  his  doings  in  relation  to  the  sale,  it 
was  held  that  the  sheriff  under  whom  he  acted  might  lawfully  make 
a  return  of  his  deputy's  doings,  and  that  the  purchaser  of  the  equity 
had  a  valid  title,  notwithstanding  the  return  was  made  after  the 
return  day.     IngersoU  v.  Sawyer,  2  Pick.  276. 

Sect.  55.  "  Or  although  the  service  cannot  he  completed  until  after 
the  return  clayT  In  such  case  the  officer  may  date  his  return  as  of 
the  day  of  the  seizure,  to  which  day  all  the  after  proceedings  have 
relation.     Heywood  v.  Hildreth,  9  Mass.   393.  —  Hall  v.  Hoxie,  3 


PENALTY  ON  OFFICER  FOR  NOT  PAYING  MONEY  COLLECTED. 

Sect.  57.  "  An  officer^  A  sheriff  is  answerable  to  a  judgment 
creditor  for  the  penalty  imposed  by  this  section,  when  his  deputy 
refuses  to  pay  over  moneys  received  on  execution,  as  well  as  when 
the  sheriff  himself  refuses.  Esty  v.  Chandler,  7  Mass.  464.  See 
also  P.  S.  c.  25,  s.  1. 

It  was  held  that  an  officer  did  not  incur  the  penalty  by  retaining 
money,  collected  by  him  on  execution,  during  the  time  that  the 
claims  of  different  attaching  creditors,  or  of  attaching  creditors  and 
the  assignees  of  a  judgment  debtor  under  St.  1838,  c.  163,  remained 
undetermined.     Bartlett  v.  Eveleth,  4  Met.  149. 


CHAPTER  172. 

OF   THE   LEVY   OF   EXECUTIONS   ON   REAL   ESTATE. 
REAL   ESTATE    SUBJECT    TO   LEVY. 

Section  1.  A  widow's  right  to  have  dower  assigned  to  her  can- 
not be  taken  on  execution.  Gooch  v.  Atkins,  14  Mass.  378.  —  Mc- 
Mahon  v.  Gray,  150  Mass.  289,  290. 

Prior  to  St.  1881,  c.  39,  re-enacted  in  section  27  of  this  chapter, 
an  execution  could  not  be  levied  on  land  of  a  debtor  after  it  had 
been  sold  for  taxes.     Adams  v.  Mills,  126  Mass.  278,  281. 

A  mortgagee  cannot  levy  upon  his  mortgagor's  equity  an  execu- 
tion obtained  in  a  suit  on  the  mortgage  debt.     Atkins  v.  Sawyer, 
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1  Pick.  351.  —  Washburn  v.  Goodwin,  17  Pick.  137.  For  limitations 
of  this  rule,  see  Andrews  v.  Fiske,  101  Mass.  422,  424. —  Crane  v. 
March,  4  Pick.  131.  — Johnson  v.  Stevens,  7  Cush.  431. 

The  interest  of  a  mortgagee  cannot  be  taken  on  execution  for  his 
debts,  before  he  has  entered  to  foreclose,  nor,  it  seems,  before  the 
foreclosure  is  complete.  Eaton  v.  Whiting,  3  Pick.  484,  488. — 
Marsh  v.  Austin,  1  Allen  235,  240.  —  Blanchard  v.  Colburn,16  Mass. 
345.  —  Portland  Bank  v.  Hall,  13  Mass.  207.  The  same  rule  applies 
to  personal  property.     Prout  v.  Root,  116  Mass.  410. 

As  to  the  effect  of  a  levy  of  an  execution  upon  a  leasehold  estate, 
see  McNeil  v.  Ames,  120  Mass.  481,  485. 

As  to  the  effect  of  a  levy  of  an  execution,  by  mistake,  upon  lands 
of  a  person  other  than  the  judgment  debtor,  see  Blood  v.  Wood, 
1  Met.  528,  534. 

A  judgment  against  a  debtor,  upon  which  lands  fraudulently  con- 
veyed by  him  are  taken  on  execution,  is  not,  as  against  the  grantee 
of  tlie  land,  conclusive  evidence  that  the  plaintiff  in  the  suit  in  which 
such  judgment  was  obtained,  was  at  the  time  of  obtaining  judgment 
a  creditor  of  the  defendant  in  that  suit.  Inman  v.  Mead,  97  Mass. 
310,  314.  But  this  rule  does  not  apply  where  the  grantee  has  a  mere 
legal  title  without  any  beneficial  interest.  Peterson  v.  Farnum,  121 
Mass.  476,  481,  484. 

"  Or  conveyed  to  a  third  person  with  intent"  ^e.  It  is  not  neces- 
sary that  the  third  person  should  participate  in  the  mtent,  except 
in  cases  where  he  has  himself  paid  a  part  of  the  consideration.  Snow 
V.  Paine,  114  Mass.  520,  525.  —  Clark  v.  Chamberlain,  13  Allen  257, 
261.—  Bresnihan  v.  Sheehan,  125  Mass.  11,  12. 

As  to  the  proper  form  of  the  officer's  return,  &c.,  in  cases  where 
land  thus  conveyed  is  levied  upon,  see  Clark  v.  Chamberlain,  13 
Allen  257,  261. 

For  cases  arising  under  the  earlier  statutes  relative  to  the  levy  of 
execution  on  lands  thus  conveyed  to  a  third  person,  see  Livermore 
V.  Boutelle,  11  Gray  217,  220.  —  Hinckley  v.  Phelps,  2  Allen  77, 
79.  —  Foster  v.  Durant,  2  Gray  538,  540.  —  Howe  v.  Bishop,  3  Met. 
26. — Hamilton  v.  Cone,  99  Mass.  478.  —  Cone  v.  Hamilton,  102 
Mass.  56. 

"  Or  on  a  trust  for  him,  express  or  implied,  ivherehy  he  is  entitled 
to  a  present  conveyance.''^  This  clause  first  appears  in  the  General 
Statutes  of  1860.  It  alters  the  law  as  previously  laid  down  in  Russell 
V.  Lewis,  2  Pick.  508. 

As  to  the  cases  covered  by  this  clause,  see  Bresnihan  v.  Sheehan, 
125  Mass.  11,  13. 
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PROCEEDINGS    UPON    LEVY. 

Sect.  3.  As  to  the  service  of  notice  on  the  debtor,  see  section  46 
of  this  chapter. 

"  Within  his  precinct.**  That  is,  within  the  territory  within  which 
the  officer  may  legally  discharge  the  duties  of  his  office.  Brooks  v. 
Norris,  124  Mass.  172,  173. 

"  Complete  the  levy  without  u7ineceBsary  delay**  In  the  absence 
of  all  qualifying  or  explanatory  circumstances,  an  omission  to  pro- 
ceed with  the  levy  for  more  than  thirty  days,  at  any  stage  between 
the  recovery  of  judgment  and  the  completion  of  the  levy,  is  an  un- 
necessary delay.  Haskell  v.  Yarina,  111  Mass.  84,  86.  But  no 
delay  will  affect  the  validity  of  the  levy  unless  third  parties  acquire 
rights  in  the  mean  time.     Bell  v.  Walsh,  130  Mass.  163,  166. 

Sect.  5.  It  seems  that  this  section  does  not,  like  P.  S.  c.  161, 
s.  Q(i,  require  any  entry  in  the  clerk's  office  of  the  name  of  the  person 
to  whom  the  legal  title  of  the  land  taken  on  execution  has  been  fraud- 
ulently conveyed.     Clark  v.  Chamberlain,  13  Allen  257. 

LEVY   BY   SET-OFF. 

In  an  early  case  it  was  said  that,  in  case  of  a  levy  on  a  part  of 
the  judgment  debtor's  real  estate,  the  creditor  might "  elect  where  to 
take  his  land  in  satisfaction  of  his  execution."  Parker,  J.,  in  Per- 
nam  v.  Wead,  2  Mass.  203,  206. 

A  sheriff  can  take  upon  a  levy  no  more  land  than  is  exactly  suffi- 
cient to  satisfy  the  execution,  and  if  he  errs  in  this  respect  the  whole 
levy  will  be  void  ;  thus,  a  levy  of  an  execution  for  $1,994.11  was  held 
to  be  void,  when  the  premises  seized  and  set-off  were  appraised  at 
$2,000.  Chenery  v.  Stevens,  97  Mass.  77,  83.  —  Pickett  v.  Brecken- 
ridge,  22  Pick.  297. 

But  it  has  been  held  that  a  levy  was  not  rendered  invalid  by  the 
fact  that  the  officer  included  fees,  wliich  were  not  authorized  by  law, 
in  the  amount  for  whiish  the  levy  was  made.  Holmes  v.  Hall,  4  Met. 
419.  —  Stevens  v.  Roberts,  121  Mass.  555. 

In  determining  the  amount  due  upon  an  execution,  interest  may 
be  reckoned  to  the  day  on  which  the  levy  is  completed.  Bucknam 
V.  Lothrop,  9  Allen  147. 

Sect.  7.  "  Three  disinterested  and  discreet  men.**  "  In  requiring 
that  they  should  be  disinterested,  we  do  not  think  the  legislature 
intended  merely  an  exclusion  of  direct  pecuniary  interest  in  the 
result..    Near  affinity  by  blood  or  marriage  is  equally  a  disqualifica- 
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tioii."  A  son-in-law  of  the  judgment  creditor  has  been  held,  accord- 
ingly, not  to  be  disinterested.  Wolcott  v.  Ely,  2  Allen  338,  340. 
But  a  cousin  of  the  mother  of  the  judgment  creditor  has  been  held  to 
be  disinterested.  Kinsman  v.  Warner,  113  Mass.  347.  See  also 
note  to  P.  S.  c.  161,  s.  91. 

Where  the  officer  appointed  his  brother-in-law  an  appraiser,  such 
appointment  was  held  not  to  vitiate  the  levy.  Brown  v.  Washington, 
110  Mass.  529,  531. 

Inhabitants  of  a  town  are  not  competent  as  appraisers  upon  the 
levy  of  an  execution  in  favor  of  the  town.  Boston  v.  Tileston,  11 
Mass.  468. 

Nor  can  one  who  has  an  interest  as  tenant  in  common  in  the  land 
on  which  the  execution  is  levied,  act  as  appraiser  upon  such  levy. 
Cowdrey  v.  Sheldon,  122  Mass.  267. 

A  judgment  debtor  is  estopped  from  objecting  that  an  appraiser 
was  interested,  if  such  interest  was  in  favor  of  the  debtor  himself. 
Cutting  V.  Rockwood,  2  Pick.  443,  445. 

It  seems  that  it  is  not  necessary  that  appraisers  should  be  persons 
residing  in  the  county  or  even  in  the  commonwealth.  Campbell  v. 
Webster,  15  Gray  28,  30. 

"  One  shall  he  appointed  hy  the  creditor.''^  Where  the  creditor  was 
under  guardianship  as  a  spendthrift,  it  was  held  that  his  guardian 
might  appoint  an  appraiser  in  his  behalf.  Bond  v.  Bond,  2  Pick. 
382,  385. 

There  is  no  provision  for  the  appointment  of  an  appraiser  on 
behalf  of  a  creditor  who  fails  to  appoint  one  himself  ;  and  if,  in  case 
of  such  failure,  the  officer,  as  such,  appoints  an  appraiser  on  behalf  of 
the  creditor,  the  levy  will  be  void  ;  but  it  seems  that  it  may  be  valid, 
if,  in  appointing  an  appraiser,  the  officer  acts  as  agent  of  the  creditor, 
and  the  creditor  afterwards  ratifies  the  appointment.  Richardson  v. 
Payne,  114  Mass.  429,  430. 

"  One  hy  the  dehtor  ivhose  land  is  taJcen."  Where  there  are  two 
debtors,  and  one  of  them  alone  appoints  the  appraiser,  it  will  be 
sufficient,  if  the  land  to  be  appraised  belongs  to  both  debtors,  or  to 
the  one  appointing  only,  —  otherwise,  if  the  land  belongs  solely  to 
the  other  debtor.     Herring  v.  Policy,  8  Mass.  113. 

"  If  the  dehtor  is  ahsent,''  ^c.  See  Shields  v.  Hastings,  10  Cush. 
247.  — Leonard  v.  Bryant,  2  Cush.  32,  37. 

"  Or  neglects  within  a  reasonahle  time  to  appoint  an  appraiser.^* 
See  Tyler  v.  Smith,  8  Met.  599,  603. 

Sect.  8.  "  Before  a  justice  of  the  peace."  When  the  appraisers 
happen  to  be  themselves  justices,  they  may  administer  the  oath  to 
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each  other.  So  also  the  oath  may  be  administered  by  the  judgment 
debtor,  if  he  is  a  justice.     Barnard  v.  Fisher,  7  Mass.  71,  73. 

"  To  vieiv  the  same.^^  If  the  appraisers  view  the  land,  without 
going  upon  it,  it  will  be  sufficient.  Bond  v.  Bond,  2  Pick.  382.  — 
Hammatt  v.  Bassett,  2  Pick.  564,  565. 

Sect.  9.  This  section  adopts  the  law  as  laid  down  in  the  earlier 
cases  of  Moffitt  v.  Jaquins,  2  Pick.  331.  —  Barrett  v.  Porter,  14 
Mass.  143.  —  Whitman  v.  Tyler,  8  Mass.  284. 

Sect.  10.  If  the  estate  of  the  debtor  is  appraised  as  subject  to  an 
incumbrance,  when  it  is  not  in  fact  so  subject,  the  levy  will  be  void. 
Root  V.  Colton,  1  Met.  345,  348. 

As  to  the  proper  mode  of  deducting  for  mortgages,  see  the  next 
section  and  the  notes  thereon. 

As  to  the  proper  mode  of  deducting  for  other  incumbrances,  see 
Jenks  V.  Ward,  4  Met.  404,  412. 

"  And  in  every  case  all  the  freehold  estate  and  interest  which  the 
debtor  has  in  the  premises  shall  be  taken  and  shall  pass  by  the  levy, 
unless  it  is  a  larger  estate  than  is  mentioned  in  said  description.''* 
See  Baker  v.  Baker,  125  Mass.  7,  10.  This  clause  is  in  adoption  of 
the  decision  in  Atkins  v.  Bean,  14  Mass.  404. 

Sect.  11.  "  Shall  deduct  the  value^''  ^c.  The  levy  will  be  invalid 
if  the  appraisers  materially  ov^erestimate  the  value  of  the  incum- 
brance.    McGregor  v.  Williams,  10  Gush.  526. 

But  the  validity  of  a  levy  will  not  be  impaired  by  the  fact  that  the 
appraisers  have  failed  to  take  any  notice  of  a  mortgage  on  the  prem- 
ises levied  upon.     Pettie  v.  Peppard,  125  Mass.  'o^^  68. 

When  the  land  levied  upon  is  subject  to  a  mortgage,  which  covers 
also  other  property,  it  is  proper  that  only  a  proportionate  part  of  the 
mortgage  should  be  deducted.  Wadsworth  v.  Williams,  97  Mass. 
339,  341. 

"  Of  the  incumbrance.'"  See  Jenks  v.  Ward,  4  Met.  404,  412, 
413. 

For  early  cases  upon  the  subject  of  this  section,  see  Warren  v. 
Childs,  11  Mass.  222,  226.  —  White  v.  Bond,  16  Mass.  400,  402. 

Sect,  12.  Several  parcels,  upon  which  an  execution  is  levied,  may 
be  appraised  together,  although  some  of  them  are  subject  to  a  mort- 
gage which  does  not  cover  all.  Hannum  v.  Tourtellott,  10  Allen 
494. 

This  section  adopts  the  law  as  laid  down  in  Barnard  v.  Fisher, 
7  Mass.  71.  —  Boylston  v.  Carver,  11  Mass.  515.  —  Bond  v.  Bond, 
2  Pick.  382. 

Sect.  13.     "  Shall  be  described,  by  metes  and  bounds  or  otherwise" 
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^c.  The  certificate  may  refer,  for  particulars  of  the  description,  to 
a  will  recorded  in  the  registry  of  probate.  Allen  v.  Taft,  6  Gray 
552. 

Or  it  may  refer  to  a  deed  which  is  recorded,  even  though  it  does 
not  state  that  such  deed  is  on  record.  Jenks  v.  Ward,  4  Met.  404, 
411.  —  Boylston  v.  Carver,  11  Mass.  515. 

And  the  certificate  will  be  sufficient,  although  it  does  not  state  in 
what  town  the  land  lies,  if  it  gives  the  bounds  in  such  a  way  that  the 
land  can  be  identified  by  parol  evidence  to  the  satisfaction  of  a  jury. 
Chappell  V.  Hunt,  8  Gray  427,  429. 

A  certificate  and  levy  were  held  to  be  good,  when  they  omitted  to 
make  any  mention  of  the  fact  that  the  debtor  had  title  only  to  an 
undivided  interest  in  the  parcel  of  land  described.  Baker  v.  Baker, 
125  Mass.  7, 10. 

But  a  certificate  has  been  held  to  be  bad,  when  it  described  the 
land  as  an  undivided  part  of  the  real  estate  of  which  the  father  of 
the  judgment  debtor  died  seized,  being  in  the  towns  of  W.  and  G., 
and  referring  for  the  description  thereof  to  the  inventory  of  said 
estate.     Tate  v.  Anderson,  9  Mass.  92. 

See  also,  as  to  the  certainty  of  description  required.  Bates  v.  Wil- 
lard,  10  Met.  63,  77.  — Baker  v.  Baker,  125  Mass.  7,  10. 

Sect.  14.  "  If  the  whole  share  of  the  debtor  is  more  than  sufficient 
to  satisfy  the  execution^  the  levy  shall  he  made  upon  an  undivided  por- 
tion of  such  shared  Under  the  early  St,  1783,  c.  57,  s.  2,  it  was  held 
that  a  levy  upon  the  undivided  interest  of  a  tenant  in  a  part  of  the 
land  held  in  common  was  invalid  as  against  the  co-tenants  of  the 
debtor,  Baldwin  v.  Whiting,  13  Mass.  57.  —  Bartlett  v.  Harlow,  12 
Mass.  348.  —  Blossom  v.  Brightman,  21  Pick,  283.  In  Yarnum  v. 
Abbott,  12  Mass,  474,  476,  however,  it  was  held  that  such  levy 
was  valid  as  against  the  debtor  himself  and  those  claiming  under 
him.  Under  the  present  statute  it  would  seem  that  such  levy 
would  be  wholly  void,  as  being  contrary  to  the  express  terms  of  the 
statute. 

Sect.  15,  '•'■  Cannot  he  divided  2vithout  damage."  This  fact  must 
be  alleged  in  the  officer's  return,  or  the  levy  upon  an  undivided  por- 
tion will  be  void,     Pickering  v.  Reynolds,  111  Mass.  83. 

Sect,  16.  This  section  was  intended  to  remove  doubts  raised  in 
Barber  v.  Root,  10  Mass.  260,  262.  —  Chapman  v.  Gray,  15  Mass. 
439, 

Sect,  19.  Rent  for  a  part  of  a  term  of  years  cannot  be  set  off  on 
an  execution  against  the  reversioner,  Montague  v.  Gay,  17  Mass. 
439. 


644  LEVY   OF   EXECUTIONS  ON  REAL  ESTATE. 

Sect.  21.  This  section  adopts  the  decision  in  Gore  v.  Brazier,  3 
Mass.  523,  538,  539.  It  does  not  apply  to  a  levy  by  sale.  Owen  v. 
Neveau,  128  Mass.  427,  429. 

Sect.  22.  The  execution  must  be  returned  into  the  clerk's  office 
in  order  to  complete  the  title  of  the  judgment  creditor,  but  there 
seems  to  be  no  particular  time  within  which  such  return  must  be 
made.  Prescott  v.  Pettee,  3  Pick.  331.  —  Firth  v.  Haskell,  148  Mass. 
501,  503. 

An  execution,  duly  levied,  is  a  satisfaction  of  the  judgment,  al- 
though not  recorded  within  the  three  months.  M'Lellan  v.  Whit- 
ney, 15  Mass.  137. 

Sect.  24.  As  to  the  amendment  of  the  officer's  return,  see  Brown 
V.  Washington,  110  Mass.  529,  531.  — Pratt  v.  Wheeler,  6  Gray  520, 
522.  —  Wolcott  V.  Ely,  2  Allen  338.  —  Bates  v.  Willard,  10  Met.  63, 
81.  —  McCormick  v.  Carroll,  103  Mass.  151.  —  Shepherd  v.  Jackson, 
16  Gray  599,  600. 

This  section  does  not  enumerate  all  the  matters  necessary  to  be 
included  in  the  officer's  return  ;  for  instance,  the  return  must  state 
the  names  of  the  appraisers,  and  that  they  were  disinterested  and 
discreet  men.     Bradley  v.  Bassett,  2  Cush.  417,  418. 

When  an  undivided  portion  of  a  parcel  of  land  is  set  off,  it  is 
necessary  to  recite  in  the  return  that  the  parcel  could  not  be  divided 
without  damage  to  the  whole.  Pickering  v.  Reynolds,  111  Mass.  83. 
See  also  McCormick  v.  Carroll,  103  Mass.  151. 

If  it  appears  by  the  return  that  there  was,  at  any  stage  of  the 
levy,  an  omission  for  more  than  thirty  days  to  proceed  with  it,  the 
levy  will,  except  in  special  cases,  be  void.  Haskell  v.  Yarina,  111 
Mass.  84. 

Regarding  the  conclusiveness  of  the  officer's  return  as  to  the  truth 
of  the  facts  therein  stated,  see  Chappell  v.  Hunt,  8  Gray  427,  430.  — 
Campbell  V.  Webster,  15  Gray  28.  —  Dooley  v.  Wolcott,  4  Allen  406, 
408.  —  Wolcott  V.  Ely,  2  Allen  338,  340.  —  Bates  v.  Willard,  10  Met. 
63,  80.  —  Sykes  v.  Keating,  118  Mass.  517,  520.  —  Baker  v.  Baker, 
125  Mass.  7,  9.  — Sawyer  v.  Harman,  136  Mass.  414,  416. 

First  clause.  "  The  time  wlien^''  cj-c.  It  is  sufficient  to  state  the 
day,  without  the  hour  and  minute.  Cowls  v.  Hastings,  9  Met.  476, 
481.  The  statement  by  the  sheriff  that,  on  a  certain  day,  the  &{> 
praisers  were  sworn  and  appraised  the  estate,  and  he  delivered  seizin 
and  possession  thereof  to  the  creditor,  is  a  sufficient  statement  that 
the  premises  were  taken  on  that  day.  Childs  v.  Barrows,  9  Met. 
413,  416.  —  Cowls  V.  Hastings,  9  Met.  476,  481. 

Second  clause.     "  That  the  appraisers  were  ajypoiyited"  ^c.     The 
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names  of  the  appraisers,  and  the  fact  that  they  were  disinterested 
and  discreet  men,  must  be  stated  in  the  return.  Bradley  v.  Bassett, 
2  Cush.  417, 418.  —  Williams  v.  Amory,  14  Mass.  20. 

And  upon  this  point  the  return  is  conclusive  as  against  the  judg- 
ment debtor.     Baker  v.  Baker,  125  Mass.  7,  9. 

It  need  not  be  stated  that  the  appraisers  reside  in  tlie  county  or  in 
the  commonwealth.     Campbell  v.  Webster,  15  Gray  28,  30. 

"  A7id  the  debtor.'^  A  return  that  one  of  the  appraisers  was  ap- 
pointed by  "  A.  B.,  attorney  of  the  debtor,"  sufficiently  shows  an 
appointment  by  the  debtor,  and  the  return  of  the  officer  is  conclusive 
as  to  the  authority  of  such  attorney.  Chappell  v.  Hunt,  8  Gray  427, 
430.  —  Dooley  v.  Wolcott,  4  Allen  406,  408.— Bates  v.  Willard,  10 
Met.  63. 

But  a  return  that  one  of  the  appraisers  was  appointed  by  a  person 
"  who  claimed  to  act  as  the  authorized  agent  of  "  the  debtor,  is  not 
sufficient.     Dewey  v.  Tobey,  126  Mass.  93,  96. 

"Or  that  the  debtor  was  absent"  ^c.  It  is  not  necessary  in  such 
case  to  mention  wliich  appraiser  was  appointed  in  behalf  of  the 
debtor.  Dooley  v.  Wolcott,  4  Allen  406.  —  Uiford  v.  Dickinson,  12 
Allen  543,  554. 

The  reason  why  the  officer  appoints  an  appraiser  for  the  debtor 
must  be  fully  set  forth  in  the  return.  Brooks  v.  Norris,  124  Mass. 
172.  —  Shields  v.  Hastings,  10  Cush.  247.  —  Leonard  v.  Bryant,  2 
Cush.  32.  —  Ufford  v.  Dickinson,  12  Allen  543.  —  Eddy  v.  Knap,  2 
Mass.  154.  —  Whitman  v.  Tyler,  8  Mass.  284. 

"Or  neglected  to  appoint  an  appraiser T  "  Or"  here  is  not  equiva- 
lent to  "  and,"  and  no  neglect  by  the  debtor  to  appoint  an  appraiser 
need  be  alleged,  if  he  was  absent,  &c.  Randall  v.  Wyman,  16  Gray 
334,  336. 

Third  clause.  "  That  the  appraisers  were  duly  stvorn"  ^c.  A 
general  statement,  that  "  the  appraisers  were  first  sworn  according 
to  law,"  will  be  sufficient.  Leonard  v.  Bryant,  2  Cush.  32,  38.  See 
also  Cowls  V.  Hastings,  9  Met.  476. 

The  levy  of  an  execution  will  not  be  invalidated  because  the  return 
does  not  state  any  reason  for  a  delay  of  a  month  before  the  ap- 
praisers were  sworn.     Inman  v.  Mead,  97  Mass.  310,  313. 

Fourth  clause.  "  That  they  appraised  and  set  off,"  ^c.  This  need 
not  be  alleged  in  terms.     Childs  v.  Barrows,  9  Met.  413,  416. 

As  to  the  form  of  the  return  when  an  undivided  portion  of  an 
estate  is  set  off,  see  Bemis  v.  Driscoll,  101  Mass.  418. 

Fifth  clause.  "  Delivered  seizin  thereof."  Where  the  officer  re- 
turned that  he  had  delivered  "  possession,"  instead  of  "  seizin,"  it 
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was  held  not  to  affect  the  validity  of  the  return.  Boylston  v.  Carver, 
11  Mass.  515. 

So  where  he  returned  that  he  had  delivered  seizin  to  an  "  agent," 
instead  of  to  an  "  attorney  "  of  the  creditor ;  and  the  authority  of 
such  agent  or  attorney  need  not  be  by  deed.  Pratt  v.  Putnam,  13 
Mass.  361. 

Where  the  judgment  creditor  is  under  guardianship  as  a  spend- 
thrift, the  return  may  state  that  seizin  was  delivered  to  the  guardian. 
Bond  V.  Bond,  2  Pick.  382. 

Sixth  clause.     See  cases  cited  in  note  to  section  13  of  this  chapter. 

Seventh  clause.  This  clause  seems  to  have  been  in  adoption  of 
the  decisions  in  Moffitt  v.  Jaquins,  2  Pick.  330,  and  Barrett  v.  Porter, 
14  Mass.  143.     See  also  Whitman  v.  Tyler,  8  Mass.  284. 

LEVY   BY   SALE. 

Where  several  parcels  of  land  are  included  in  one  mortgage,  a  sale 
on  execution  of  the  right  to  redeem  one  of  such  parcels  is  invalid, 
and  nothing  can  be  sold  less  than  the  right  to  redeem  all  the  premi- 
ses covered  by  the  mortgage,  even  though  the  lands  lie  in  different 
counties.  Webster  v.  Foster,  15  Gray  31,  34.  —  Cochran  v.  Good- 
ell,  131  Mass.  464,  466. 

This  rule  does  not  hold  however  when  subsequent  conveyances 
have  in  any  way  severed  the  titles  of  the  equities  in  the  different 
parcels.  North  v.  Dearborn,  146  Mass.  17.  —  Mansfield  v.  Dyer,  133 
Mass.  374,  380. 

Prior  to  St.  1874,  c.  188,  only  rights  of  redeeming  mortgaged  lands 
could  be  sold  on  execution.  Under  that  condition  of  the  statute  law 
the  following  decisions  were  made  :  — 

A  sale  was  not  invalid  because  it  purported  to  be  of  the  debtor's 
right  in  equity  to  redeem  several  parcels  of  land,  in  one  of  which 
he  had  in  fact  no  interest  whatever.  Buffum  v.  Deane,  8  Cush. 
35. 

If  a  mortgage  on  the  estate  of  the  debtor  had  been  actually  paid, 
although  not  yet  due,  and  although  the  discharge  had  not  been  re- 
corded, a  sale  was  not  valid.     Grover  v.  Flye,  5  Allen  543. 

But  payment  of  the  mortgage  subsequently  to  the  levy,  but  before 
the  sale,  did  not  invalidate  the  proceedings.  Capen  v.  Doty,  13 
Allen  262. 

The  proper  mode  of  proceeding  upon  the  execution  depended  on 
the  state  of  facts  when  the  execution  was  levied,  and  not  upon  that 
which  existed  when  the  estate  levied  on  was  attached.  See  Gardner 
V.  Barnes,  106  Mass.  505,  508. 
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The  purchaser  at  a  sale  could  not  deny  the  validity  of  the  mort- 
gage, the  right  of  redeeming  from  which  he  had  purchased.  Russell 
V.  Dudley,  3  Met.  147,  149.  (The  same  rule  seems  to  hold  under  the 
present  statutes.  See  Cowles  v.  Dickinson,  140  Mass.  375.)  When 
however,  there  were  two  mortgages  upon  the  estate,  the  equity  of 
redemption  of  which  was  sold,  the  purchaser  might  contest  the 
validity  of  one  of  them.     Stebbins  v.  Miller,  12  Allen  591,  596. 

Only  the  debtor's  equitable  interest  in  the  estate  which  was  mort- 
gaged could  be  sold,  and  any  interest  which  he  had  in  the  lands,  of 
which  the  legal  title  remained  in  him,  not  covered  by  the  mortgage, 
could  only  be  taken  by  levy  in  the  usual  mode.  Thus,  if  one  owning 
an  estate  in  fee,  mortgaged  a  life  interest  in  such  estate,  a  life  inter- 
est only  passed  by  a  sale  of  his  right  of  redemption,  and  the  rever- 
sion in  fee  remained  in  the  debtor  unaffected  by  the  sale.  Laflin  v. 
Crosby,  99  Mass.  446. 

Sect.  27.  A  sale  of  premises  not  subject  to  mortgage  has  been 
held  to  be  void,  when  it  had  purported  to  be  a  sale  of  an  equity  of 
redemption.  Hackett  v.  Buck,  128  Mass.  369.  See  also  Mansfield  v. 
Dyer,  133  Mass.  374,  377. 

But  a  seizure  and  sale,  which  purported  to  be  of  "  the  right,  title, 
and  interest "  of  the  defendant  in  certain  described  premises,  has 
been  held  to  be  valid  to  pass  all  the  title  which  the  defendant  had 
of  record,  even  as  against  an  unrecorded  deed  of  which  the  plaintiff 
had  no  notice.     Woodward  v.  Sartwell,  129  Mass.  210,  215. 

So  also  a  sale  of  "  all  the  right,  title,  and  interest "  of  the  debtor 
in  the  land  has  been  held  to  be  good,  although  the  debtor's  title  was 
an  equity  of  redemption  from  a  mortgage  of  which  no  mention  was 
made.     Cowles  v.  Dickinson,  140  Mass.  373,  375, 

*■'  If  the  creditor  prefers  it."  The  fact  of  such  preference  need  not 
be  stated  in  the  officer's  return.  Sanborn  v.  Chamberlin,  101  Mass. 
409,  417. 

Sect.  28.  "  Shall  make  the  sale  hy  public  auction."  It  has  been 
held  to  be  no  objection  to  a  sale,  that  it  was  made  at  eight  o'clock  in 
the  morning  at  the  sheriff's  office,  which  was  in  his  dwelling-house. 
Woodward  v.  Sartwell,  129  Mass.  210,  215. 

'•'■A  sufficient  deed."  Such  deed  will  convey  no  title,  if  the  descrip- 
tion therein  does  not  correspond  with  that  in  the  return  upon  the 
execution.     Whiting  v.  Hadley,  3  Allen  357. 

The  facts  necessary  to  show  the  officer's  authority  need  not  be 
recited  in  the  deed,  and  even  if  any  such  facts  are  misrecited,  the 
misrecital  will  not  be  fatal,  if  they  are  stated  in  the  return.  Welsh 
V.  Joy,  13  Pick.  477,  480.  —  Hayward  v.  Cain,  110  Mass.  273,  276. 
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For  a  form  of  a  deed  under  this  section,  see  Dow  v.  Lewis,  4  Gray 
468.  —  Sanborn  v.  Chamberlin,  101  Mass.  409. 

"  Wliich,  being  recorded  within  three  months^^  ^c.  Though  not  so 
recorded,  the  sheriff's  deed  will  be  good  as  against  the  debtor,  and 
also  against  a  subsequent  purchaser  or  attaching  creditor,  who  has 
actual  notice  of  the  sale  and  conveyance.  Owen  v.  Neveau,  128 
Mass.  427,  428.  —  Houghton  v.  Bartholomew,  10  Met.  138,  142.  But 
see  Denny  v.  Lincoln,  13  Met.  200,  202. 

If  the  deed  is  not  recorded  within  the  three  months,  it  will  not  be 
valid  as  against  a  subsequent  attaching  creditor  who  has  not  actual 
or  constructive  notice  of  it.     De  Witt  v.  Harvey,  4  Gray  486,  491. 

A  proper  return  must  be  made  on  the  execution,  or  the  deed  will 
not  pass  the  title  to  the  property.  Walsh  v.  Anderson,  135  Mass. 
65,  68. 

The  fact  that  the  execution,  on  which  the  sale  was  made,  was  not 
returned  into  the  clerk's  office  at  the  return  term,  will  not  invalidate 
the  title  of  the  purchaser.  It  is  only  necessary  that  the  execution 
should  be  returned  to  that  office  before  it  is  required  to  be  used  in 
evidence.     Welsh  v.  Joy,  13  Pick.  477,  481. 

As  to  the  proper  mode  of  proceeding  to  sell  anew  when  the  pur- 
chaser fails  to  pay  the  amount  of  his  bid  and  take  the  deed,  see 
Croacher  v.  Oesting,  143  Mass.  195,  196.  —  Slater  v.  Lamb,  150 
Mass.  239. 

For  a  case  of  an  action  by  a  sheriff  against  a  purchaser  at  his  sale, 
who  refused  to  pay  the  amount  bid  by  him,  and  to  take  the  deed,  see 
Sanborn  v.  Chamberlin,  101  Mass.  409. 

Sect.  29.  "  The  officer  shall  give  notice  .  .  .  to  the  debtor.'"  In 
case  of  the  death  of  the  debtor,  it  seems  that  his  executor  or  admin- 
istrator, and  not  his  heirs,  should  be  notified.  Atkins  v.  Sawyer,  1 
Pick.  351,  354. 

"  If  found  within  his  precinct."  An  officer's  return  which  states 
that  he  "  could  not  find  the  debtor  within  his  precinct,"  without  add- 
ing any  statement  to  the  effect  that  "  he  made  diligent  search  for 
the  debtor,"  will  be  sufficient.  Owen  v.  Neveau,  128  Mass.  427, 428. 
—  Sawyer  v.  Harmon,  136  Mass.  414,  415.  But  the  officer  cannot 
make  a  true  return  that  the  debtor  was  not  found  within  his  pre- 
cinct "  unless  he  has  made  a  reasonable  effort  to  find  him."  Bayley, 
Petitioner,  132  Mass.  457,  461. 

"  And  shall  also  cause  notifications  thereof  to  be  posted  up,''  S^c. 
In  such  notification  a  general  description  of  the  property  will  be  suf- 
ficient. Pomeroy  v.  Winship,  12  Mass.  513,  521.  —  Buffum  v, 
Deane,  8  Gush.  35,  38. 
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"  The  officer  shall  also  cause  an  advertisement,  ^c."  As  to  the  ful- 
ness and  certainty  of  description  required  in  the  advertisement,  see 
Buffuin  V.  Deane,  8  Cush.  35,  38,  40. 

Sect.  30.  As  to  the  proper  form  of  the  officer's  return  in  alleging 
the  reason  for  a  postponement  of  the  sale,  see  Sanborn  v.  Chamber- 
lin,  101  Mass.  409. 

"  Ma^  adjourn  the  sale  for  any  time  7iot  exceeding  seven  days" 
Whether  Sunday  is  to  be  reckoned  in  counting  such  seven  days, 
quasre.  See  Thayer  v.  Felt,  4  Pick.  354.  See  also  note  to  section 
3  of  chapter  3. 

debtor's  right  of  redemption  from  levy. 

As  to  the  effect  of  redemption  when  the  land  levied  on  has  been 
attached  on  a  libel  for  divorce  to  secure  the  payment  of  alimony,  and 
whether  after  such  redemption  a  second  execution,  issuing  in  the 
same  suit,  may  be  levied  on  the  interest  covered  by  the  original  at- 
tachment, see  Sewall  v.  Sewall,  130  Mass.  201,  204.  —  Sewall  v. 
Sewall,  139  Mass.  157,  159.^  Downs  v.  Flanders,  150  Mass.  92,  95. 

Sect.  31.  ^"Within  one  year  after  the  levy."  That  is,  after  " the 
first  act  of  the  levy."  Capen  v.  Doty,  13  Allen  262,  263.  —  Hough- 
ton v.  Field,  2  Cush.  141,  144. 

"  jSuch  reasonable  expenses"  ^c.  It  seems,  that  "■the  cost  of  large 
and  expensive  buildings,  or  similar  improvements,  would  not  be  al- 
lowed."    Norton  v.  Babcock,  2  Met.  510,  518. 

Sect.  32.  "  The  debtor  may"  ^c.  The  right  to  redeem  is  not 
confined  to  the  debtor  alone,  but  may  be  exercised  by  one  to  whom 
he  grants  his  estate  after  the  sale.  Bigelow  v.  Willson,  1  Pick.  485, 
492. 

"  Within  one  year  after  such  sale."  In  computing  such  year,  it 
seems  that  the  day  of  the  sale  is  to  be  excluded.  Bigelow  v.  Willson, 
1  Pick.  485,  494. 

Sect.  34.     See  Gleason  v.  Dyke,  22  Pick.  390,  394. 

Sect.  39.     See  Hooker  v.  Hudson,  19  Pick.  467,  469. 

Sect.  40.     See  Houghton  v.  Field,  2  Cush.  141,  144. 

Sect.  41.  The  decree  on  a  bill  for  redemption  should  not  require 
the  defendant  to  execute  a  deed  of  release,  although  under  sec- 
tions 31  and  32  the  plaintiff  upon  redemption  without  suit  would 
be  entitled  to  such  a  release.  Sewall  v.  Sewall,  130  Mass.  201, 
209. 

Sect.  42.  If  the  plaintiff  has  made  no  tender  before  bringing  his 
bill  for  redemption,  and  has  not  made  any  demand  on  the  defendant 
for  a  statement  of  the  account,  and  it  appears  that  there  is  no  good 
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defence  to  the  plaintiff's  bill,  neither  party  will  be  entitled  to  costs. 
Sewall  V.  Sewall,  130  Mass.  201,  209. 

Sect.  44,  As  to  the  law  on  this  subject  prior  to  the  Revised 
Statutes  of  1836,  see  Kelley  v.  Beers,  12  Mass.  387.  —  Reed  v.  Bige- 
low,  5  Pick.  281,  288. 

GENERAL   PROVISIONS. 

Sect.  45.  "  The  levi/,  if  land  is  set  off  to  the  creditor,  shall  be 
considered  as  made  at  the  time  when  such  land  is  taken^  See  Capen 
V.  Doty,  13  Allen  262,  263.  —  Gushing  v.  Arnold,  9  Met.  23,  26.  — 
Hall  V.  Crocker,  3  Met.  245,  247.  —  Brown  v.  Maine  Bank,  11  Mass. 
153, 158. 

"  Or,  in  case  of  a  sale,  shall  he  considered  as  made  at  the  time 
of  the  first  notice  of  such  sale.*'  See  Hardy  v.  Safford,  132  Mass. 
332. 

Interest,  however,  may  properly  be  reckoned  on  the  execution 
until  the  day  when  the  levy  is  completed.  Bucknam  v.  Lothrop,  9 
Allen  147.  —  Taylor  v.  Robinson,  2  Allen  562,  564. 

Sect.  46.  Prior  to  St.  1881,  c.  207  (re-enacted  in  this  section), 
the  service  of  notice  under  G.  S.  c.  103,  s.  24  (P.  S.  c.  172,  s.  3), 
by  leaving  a  copy  at  the  debtor's  last  and  usual  place  of  abode,  was 
not  sufficient,  Parker  v.  Abbott,  130  Mass.  25.  Under  this  section 
such  a  service  is  sufficient.  Croacher  v.  Oesting,  143  Mass.  195, 
196. 

Sect.  47.  Interest  on  the  judgment,  to  the  time  when  the  levy  is 
completed,  may  be  added  to  the  execution  in  addition  to  the  fees  and 
charges  here  specified.  Taylor  v.  Robinson,  2  Allen  562,  564.  — 
Bucknam  v.  Lothrop,  9  Allen  147. 

Sect.  49.  "  The  record  title  to  which  fraudulently  stands  in  the 
name  of,''  ^c.  This  does  not  apply  to  a  case  where,  an  equity  of  re- 
demption of  mortgaged  lands  having  been  sold  on  execution  under 
the  provisions  of  this  chapter,  the  purchaser  contests  the  validity  of 
one  of  several  mortgages  upon  such  lands.  Stebbins  v.  Miller,  12 
Allen  591,  597.  Nor  where  the  purchaser  disputes  the  title  of  one 
who  is  in  possession  of  the  land  claiming  by  virtue  of  a  fraudulent  sale 
under  a  power  in  the  mortgage,  the  equity  of  redemption  from  which 
has  been  sold.     Hay  ward  v.  Cain,  110  Mass.  273,  276, 

Under  the  statutes  prior  to  the  General  Statutes  (St.  1844,  c.  107, 
and  St.  1855,  c.  453),  the  bringing  of  a  suit  within  a  year,  &c.,  was 
required  only  in  cases  where  real  estate  had  been  paid  for  by  the 
debtor,  but  the  legal  title  retained  by  the  vendor  or  conveyed  to  a 
third  person,  and  not  in  cases  where  real  estate  had  been  fraudu- 
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lently  conveyed  hy  the  debtor  to  a  third  person.  Castle  v.  Palmer, 
6  Allen  401,  405. 

"  The  levy  shall  he  voidJ^  A  mere  wrong-doer  and  stranger  to  the 
title  cannot  avail  himself  of  this.  Wellington  v.  Geary,  8  Allen 
508. 

"  Uiiless  the  judgment  creditor  to  whom  the  la7id  is  set  off,  or  the 
purchaser  at  the  sale,  as  the  case  may  be,  commences  his  suit.^^  Such 
suit  cannot  be  brought  in  his  own  name  by  a  grantee  of  such  judg- 
ment creditor  or  purchaser.     Hunt  v.  Mann,  132  Mass.  53. 

The  mere  commencement  of  the  suit  is  not  sufficient  to  save  the 
validity  of  the  levy.  If  the  suit,  after  being  begun,  is  entered  "  nei- 
ther party,"  the  levy  becomes  void.  Cunniff  v.  Parker,  149  Mass. 
152, 153. 

The  proper  form  of  such  suit  is  a  writ  of  entry.  Clark  v.  Cham- 
berlain, 13  Allen  257,  260. 

A  petition  for  partition  is  not  a  proper  process  for  this  purpose. 
Newton  Bank  v.  Hull,  10  Allen  144. 

Sect.  51.  As  to  the  remedy  of  the  creditor  when,  after  the 
debtor's  right  of  redemption  has  been  taken  and  sold  on  execution, 
the  mortgaged  premises  are  sold  under  a  power  of  sale  in  the  mort- 
gage, and  a  surplus  is  left  after  paying  the  mortgage  debt,  see 
Judge  V.  Herbert,  124  Mass.  330,  332. 

Sects.  52,  53.  These  two  sections  apply  to  levies  by  sale  as  well 
as  to  levies  by  set-off.  Perry  v.  Perry,  2  Gray  326.  —  Dewing  v. 
Durant,  10  Gray  29. 

Sect.  53.  "  The  creditor  may  sue  out  ...  a  tvrit  of  scire  facias," 
^c.  The  creditor  is  entitled  to  sue  out  such  writ  as  of  right,  and 
without  first  applying  therefor  by  petition  to  the  court.  Wilson  v. 
Green,  19  Pick.  433. 

The  remedy  by  scire  facias  is  the  exclusive  remedy  in  the  cases 
provided  for  in  this  section,  and  the  judgment  creditor  cannot  main- 
tain an  action  of  debt  upon  the  judgment.  Dennis  v.  Arnold,  12 
Met.  449.  —  Perry  v.  Perry,  2  Gray  326,  329. 

Until  the  levy  of  execution  is  vacated  by  scire  facias,  the  judg- 
ment creditor  has  no  demand  which  will  authorize  the  commence- 
ment of  proceedings  in  insolvency  against  the  debtor.  Dennis  v. 
Sayles,  11  Met.  234,  237. 

After  the  levy  has  been  vacated,  the  creditor  may  maintain  a  bill 
in  equity  to  set  aside,  as  void  as  against  creditors,  a  conveyance  made 
by  the  debtor  after  the  making  of  the  levy  and  before  the  levy  had 
been  set  aside.     Plimpton  v.  Goodell,  143  Mass.  365. 
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As  to  the  cases  which  this  section  was  intended  to  cover,  see  Sla- 
ter V.  Lamb,  150  Mass.  239,  241. 

Sect.  55.  It  seems  that  the  real  estate  of  one  deceased  may  be 
taken  as  provided  in  this  section,  even  although  it  has  passed  from  his 
devisee  or  heir  to  a  bona  fide  purchaser.  Gore  v.  Brazier,  3  Mass. 
523,  541. 

"  With  costs  of  suit.^^  Notwithstanding  these  words,  an  execution 
including  costs  is  not  to  be  issued  against  the  estate  of  a  deceased 
person  in  the  cases  for  which  a  different  provision  is  made  by  P.  S. 
c.  166,  ss.  6-8,  the  only  case  in  which  such  an  execution  can  issue 
being  that  provided  for  in  P.  S.  c.  165,  s.  11.  Look  v.  Luce,  136 
Mass.  249,  252. 

Sect.  57.  This  section  seems  to  be  in  adoption  of  the  law  as  laid 
down  in  Gore  v.  Brazier,  3  Mass,  523,  542. 


TITLE   III. 

OF   REMEDIES   RELATING   TO   REAL   PROPERTY. 

In  addition  to  the  remedies  mentioned  under  this  title,  there  is 
also  a  remedy  for  the  recovery  of  a  term  for  years  by  an  action  of 
ejectment.  Merrill  v.  Bullock,  105  Mass.  486,  489.  —  Fay  v.  Taft, 
12  Gush.  448,  454.  —  Hodgkins  v.  Price,  137  Mass.  13, 15. 


CHAPTER  173. 

OF   THE   WRIT   OF   ENTRY. 


Section  1.  A  writ  of  entry  cannot  be  maintained  against  one 
who  is  not  in  possession,  and  who  claims  only  a  reversionary  interest 
after  the  plaintiff's  life  estate.     Kerley  v.  Kerley,  13  Allen  286. 

A  writ  of  entry  may  be  either  in  the  form  of  a  writ  of  original 
summons  or  in  that  of  a  writ  of  summons  and  attachment.  Wilbur 
V.  Ripley,  124  Mass.  468. 

Sect.  2.  A  demandant  whose  title  is  that  of  a  trustee  need  not 
allege  that  fact  in  the  writ  or  declaration.  Simpson  v.  Dix,  131 
Mass.  179,  184. 

In  a  writ  of  entry  brought  by  an  executor,  the  averment  of  his 
representative  capacity  is  not  essential.  Sheldon  v.  Smith,  97  Mass. 
34,  35.  . 
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An  allegation  that  the  demandant  was  seized  "  in  his  demesne  as 
of  fee,"  is  a  sufficient  allegation  that  he  claims  an  estate  in  fee  sim- 
ple.    Butrick  v.  Tilton,  141  Mass.  93,  94. 

The  description,  in  the  declaration,  of  the  premises  demanded 
"  must  be  so  certain  that  seizin  may  be  delivered  by  the  sheriff  with- 
out reference  to  any  description  dehors  the  writ."  Riley  v.  Smith, 
9  Allen  370.  —  Atwood  v.  Atwood,  22  Pick.  283,  287.  —  Chamber- 
lain V.  Bradley,  101  Mass.  188,  191.  —  Adams  v.  Frothingham,  3 
Mass.  352,  364.  —  Silloway  v.  Hale,  8  Allen  61.— Howard  v.  Trus- 
tees of  College  of  the  Holy  Cross,  116  Mass.  117,  119. 

Easements  and  restrictions,  to  which  the  demanded  premises  are 
subject,  need  not  be  set  forth  in  the  writ.  Provident  Institution  for 
Savings  v.  Burnham,  128  Mass.  458,  462. 

It  is  not  necessary  that  any  damages  which  the  demandant  may  be 
entitled  to  recover  under  section  12  should  be  specifically  demanded 
in  the  declaration.  Raymond  v.  Andrews,  6  Cush,  265,  268.  —  Provi- 
dent Institution  for  Savings  v.  Burnham,  128  Mass.  458,  462. 

Sect.  3.  "  The  demandant  shall  not  he  required  to  prove  an  actual 
entry,"''  ^c.  This  provision  is  not  confined  in  its  application  to  the 
ordinary  case  of  a  writ  of  entry  against  a  disseizor,  but  extends  to  a 
writ  of  entry  to  enforce  a  forfeiture  for  breach  of  condition.  Stearns 
V.  Harris,  8  Allen  597,598, — Austin  v.  Cambridgeport  Parish,  21 
Pick.  215,  224. 

"  But  if  he  proves  that  he  is  entitled  to  such  an  estate  as  he  claims." 
If  the  demandant  claims  a  fee,  proof  of  a  life  estate  will  not  be  suffi- 
cient.    Breed  v.  Osborne,  113  Mass.  318,  320. 

"  Unless  the  demandant  has,  at  the  time  of  commencing  his  action, 
a  right  of  entry  into  the  demanded  premises^  By  "  right  of  entry  " 
is  not  meant  "  the  right  of  possession  as  between  landlord  and  ten- 
ant for  years,  but  the  right  to  go  upon  the  land  for  the  purpose  of 
regaining  the  seizin.     Brewer  v.  Stevens,  13  Allen  346,  349,  350. 

The  mere  fact  that  a  warranty  deed  of  the  land  to  the  plaintiff  has 
been  executed  and  recorded  is  not  sufficient  to  enable  him  to  main- 
tain a  writ  of  entry  against  a  person  who  is  in  possession  of  the 
premises.     Perry  v.  Weeks,  137  Mass.  584. 

"  It  is  well  settled  that  in  a  real  action  judgment  must  be  rendered 
upon  the  title  as  it  was  at  the  date  of  the  writ.  The  tenant  cannot 
set  up  a  title  acquired  by  a  deed  made  to  him,  without  the  demand- 
ant's concurrence,  since  the  commencement  of  the  suit."  Chapman, 
C.  J.,  in  Hooper  v.  Bridgewater,  102  Mass.  512,  513.  See,  to  the 
same  effect.  Reed  v.  Crapo,  133  Mass.  201,  203. — Andrews  v. 
Hooper,  13  Mass.  472.  — Hall    v.   Bell,  6   Met.  431.  — Tainter  v. 
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Hemenway,  7  Cush.  573.— Curtis  v.  Francis,  9  Cush.  427,  443, 
454. 

Sect.  4.  With  regard  to  the  necessity  of  an  actual  entry,  see 
note  to  section  3. 

As  to  the  recording  of  the  execution  obtained  in  a  writ  of  entry,  see 
section  46  of  this  chapter. 

"  Unless  the  tenant  proves  a  better  title  in  himself.''''  See  Pettingell 
V.  Boynton,  139  Mass.  244,  247. 

"  In  a  writ  of  entry  the  demandant  must  recover  upon  the  strengtli 
of  his  own  title  and  not  upon  the  weakness  of  that  of  tlie  tenant." 
"  A  tenant  in  common  may  bring  the  writ  without  joining  his  co- 
tenants,  but  he  is  entitled  to  recover  only  the  undivided  portion  to 
which  he  proves  a  sufficient  title."  See  Butrick  v.  Tilton,  141 
Mass.  93,  96. 

Sect.  5.  One  effect  of  this  section  is  that  a  defendant  who  pleads 
only  nul  disseizin  is  estopped  to  deny  that  he  was  in  possession  of 
the  whole  premises  demanded,  and  claiming  a  freehold  therein. 
Swan  V.  Stephens,  99  Mass.  7,  9.  Otherwise,  however,  if  he  adds  a 
disclaimer  to  his  plea.     Crandell  v.  Taunton,  110  Mass.  419,  420. 

Sect.  6.  In  order  to  entitle  a  party  to  maintain  a  writ  of  entry,  it 
is  necessary  that  he  should  show  some  actual  interference  with  his 
possession  by  the  party  against  whom  he  brings  his  writ.  Field  v. 
Ilawley,  126  Mass.  327,  328.  — Favour  v.  Sargent,  6  Pick.  5.— 
Clouston  V.  Shearer,  99  Mass.  209,  212.  As  to  what  interference 
with  the  possession  of  the  owner  of  land  will  be  sufficient  for  this 
purpose,  see  Allen  v.  Holton,  20  Pick.  458,  466.  —  Wheelwright  v. 
Freeman,  12  Met.  154,  156.  — Dolby  v.  Miller,  2  Gray  135,  136. 

Where  the  tenant  has  claimed  only  an  easement  in  the  demanded 
premises,  and  has  had  no  use  of  the  premises  other  than  the  use  of 
the  easement,  the  demandant  cannot  elect  to  consider  himself  dis- 
seized.    Cole  'V.  Eastham,  124  Mass.  307,  310. 

The  execution,  delivery,  and  recording  of  a  deed,  without  any  entry 
by  the  grantee  upon  the  granted  premises,  have  been  held  to  consti- 
tute a  sufficient  disseizin  to  enable  the  assignee  in  insolvency  of  the 
grantor  to  maintain  a  writ  of  entry  against  the  grantee  to  test  the 
validity  of  such  deed.  Hill  v.  Andrews,  12  Cush.  185,  186.  — 
Dewey  v.  Bulkley,  1  Gray  416,  417.  See,  however,  Clouston  v. 
Shearer,  99  Mass.  209,  212. 

Acts  of  the  proper  officers  of  a  city  or  town,  in  grading  a  piece  of 
land  and  treating  it  as  part  of  a  public  street,  do  not  amount  to  a 
disseizin  of  the  true  owner  by  such  city  or  town.  Crandell  v.  Taun- 
ton, 110  Mass.  419,  420. 
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When  a  party  elects  to  treat  an  interference  witli  his  possession  as 
a  disseizin,  and  brings  a  writ  of  entry,  he  must,  in  order  to  maintain 
his  action,  abandon  the  possession  of  the  premises  during  its  pen- 
dency. "  For  unless  he  does  this,  the  tenant  to  the  writ  may  plead, 
puis  darrein  continuance,  that  since  the  writ  was  pending,  he  has 
entered  upon  the  lands  in  question  and  disseized  the  tenant.  And 
if  it  appears  that  he  has  entered  into  the  whole,  or  even  a  part  of 
the  lands,  the  writ  shall  abate  for  the  whole,  provided  it  was  an 
entry  for  the  purpose  of  taking  possession,  and  not  a  mere  casual 
going  upon  the  land."  Munroe  v.  Ward,  4  Allen  150, 151.  —  Clous- 
ton  V.  Shearer,  99  Mass.  209,  212. 

"  Although  he  claims  an  estate  less  than  a  freehold.''''  See  Dolby 
V.  Miller,  2  Gray  135. 

Sect.  7.  "  Or  any  one  of  such  persons  may  sue  alone  for  his 
shared  This  does  not  apply  to  writs  of  entry  to  foreclose  mortgages 
under  chapter  181.     Webster  v.  Vandeventer,  6  Gray  428,  430. 

If  a  writ  of  entry  is  brought  by  two  or  more,  and  the  right  of  one 
of  the  joint  demandants  to  recover  proves  defective,  the  action  must 
fail,  unless  the  writ  is  amended  by  striking  out  such  party  before 
verdict.  Chandler  v.  Simmons,  97  Mass.  508,  515. — Kelley  v. 
Meins,  135  Mass.  231,  235. 

Sect.  8.  With  regard  to  the  pleadings  in  a  writ  of  entry,  see  P. 
S.  c.  167,  s.  15.  —  P.  S.  c.  137,  s.  9.  —  Stearns  on  Real  Actions.  — 
Jackson  on  Real  Actions.  —  Prescott  v.  Hutchinson,  13  Mass.  439. 
—  Otis  V.  Warren,  14  Mass.  239.  —  Washington  Bank  v.  Brown,  2 
Met.  295.  —  Wheelwright  v.  Freeman,  12  Met.  154.  —  Richards  v. 
Randall,  4  Gray  55.  —  Johnsons.  Boardman,  G  Allen  28.  —  Proprie- 
tors of  Locks  and  Canals  v.  Nashua  &  Lowell  R.  R.,  104  Mass.  1,  6, 
10.  —  Truro  v.  Freeman,  123  Mass.  187. 

As  to  the  effect  of  pleading  the  general  issue  (nul  disseizin)  to  a 
writ  of  entry,  see  Swan  v.  Stephens,  99  Mass.  7,  10.  —  Croacher  v. 
Oesting,  143  Mass.  195. 

"  In  filing  a  partial  disclaimer  of  land  demanded,  it  is  necessary 
for  a  tenant  to  describe  that  portion  to  which  he  disclaims  title  with 
the  same  particularity  that  is  required  of  a  demandant  in  his  declara- 
tion, who  must  make  his  description  of  the  land  demanded  so  certain 
that  seizin  thereof  may  be  delivered  by  the  sheriff  without  reference 
to  any  description  dehors  the  writ."  Devens,  J.,  in  Pettingell  v. 
Boynton,  139  Mass.  244,  247. 

A  judgment  upon  a  disclaimer  in  a  writ  of  entry  does  not  transfer 
the  title  or  operate  otherwise  than  by  estoppel.  Currier  v.  Esty,  116 
Mass.  577,  579.  —  Oakham  v.  Hall,  112  Mass.  536,  539. 
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No  formal  joinder  of  issue  is  required  in  a  writ  of  entry.  Provi- 
dent Institution  for  Savings  v.  Burnham,  128  Mass.  458,  462. 

Sect.  9.  "  In  all  real  actions  where  the  tenant  relies  on  dis- 
claimer, non-tenure,  or  any  other  defence  which,  under  the  rules 
of  common  law,  could  not  be  shown  under  the  general  issue,  he  shall 
present  the  same  in  a  specification  of  defence  at  the  time  of  filing 
his  plea."  Law  rules  of  superior  court,  lii.  See  also  Truro  v.  Free- 
man, 123  Mass.  187,  189. 

"  Shall  be  allowed  such  costs  only  as  accrue  after  the  filing  of  the 
plea."     See  Esty  v.  Currier,  98  Mass.  500,  503. 

It  seems  that  if  the  tenant  prevails  on  the  issue  of  his  disclaimer, 
the  demandant  will  be  entitled  to  judgment  for  possession  and  the 
tenant  to  judgment  for  the  costs.  Cole  v.  Eastham,  124  Mass.  307, 
310. 

Sect.  10.  This  section  adopts  the  rule  as  previously  laid  down  in 
Dewey  v.  Brown,  2  Pick.  387.  —  Somes  v.  Skinner,  3  Pick.  52.  — 
Holyoke  v.  Haskins,  9  Pick.  259. 

If  the  ouster  is  admitted  by  plea  or  established  by  proof,  the  fact 
that  the  tenant  holds  the  title  to  an  undivided  share  of  the  land,  as 
tenant  in  common  with  the  demandants,  is  no  obstacle  to  recovery 
of  judgment,  both  of  possession  and  for  damages  or  mesne  profits. 
Backus  V.  Chapman,  111  Mass.  386,  388. 

For  a  recent  case  in  which  the  rule  laid  down  in  this  section  was 
applied,  see  Swan  v.  Stephens,  99  Mass.  7, 10. 

Sect.  12.  This  section  supersedes  all  previously  existing  remedies 
for  the  recovery  of  damages  for  rents  and  profits,  or  for  waste,  and 
when  one  has  recovered  judgment  in  a  writ  of  entry,  although  such 
damages  were  not  specifically  demanded  in  the  writ,  he  cannot  sub- 
sequently maintain  an  action  for  their  recovery,  Raymond  v.  An- 
drews, 6  Cush.  265.  —  Holmes  v.  Turner's  Falls  Co.,  150  Mass.  535, 
536. 

The  demandant  is  entitled  to  recover  damages  under  this  section, 
even  in  cases  where  the  tenant  files  a  plea  of  disclaimer,  and  the 
demandant  obtains  a  verdict  on  that  issue.  Richards  v.  Randall, 
4  Gray  53,  57. 

Sect.  14.  "  The  clear  annual  value  of  the  premises.''''  "  In  deter- 
mining this  value,  regard  must  be  had  to  the  nature  and  extent  of 
the  estate  of  the  tenant,  and  the  character  of  his  possession.  If  the 
estate  in  controversy  is  an  absolute  one,  free  from  charge  or  incum- 
brance, the  gross  rentable  value  of  the  whole  estate  is  a  fair  test  and 
measure  of  its  clear  annual  value ;  but  if  it  is  a  qualified  or  limited 
one,  and  subject  to  a  charge  or  claim  which  impairs  its  rentable 
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value,  the  rule  is  different."     Morton,  J.,  in  Marsh  v.  Hammond, 

103  Mass.  146,  150. 

The  clear  annual  value  of  the  premises  is  to  be  measured  by  their 
fair  rentable  value,  not  by  their  value  for  any  specific  use  to  which 
their  owner,  if  in  possession,  might  have  devoted  them.  McMahan 
V.  Bowe,  114  Mass.  140,  148. 

Sect.  16.  "  The  tenant  shall  not  be  liable  for  the  rents  and  profits 
for  any  time  more  than  six  years.''^  The  tenant  will  be  liable  for 
rents  and  profits  for  the  full  term  of  six  years  prior  to  the  date  of 
the  writ,  and  also  during  the  pendency  of  the  suit,  from  the  date  of 
the  writ  to  the  time  of  the  verdict.  Curtis  v.  Francis,  9  Gush.  427, 
467.  —  Proprietors  of  Locks  and  Canals  v.  Nashua  &  Lowell  R.  R., 

104  Mass.  1, 12. 

Sect.  17.  "  If  the  demanded  premises  have  been  actually  held  and 
possessed  by  the  tenant"  S^c.  It  seems  that  the  original  statute 
upon  this  subject  (St.  1807,  c.  75)  was  intended  for  the  benefit  of 
squatters  on  wild  land  without  color  of  title.  It  was  afterwards, 
however,  held  to  be  broad  enough  to  cover  all  cases  in  which  per- 
sons held  by  a  title  which  proved  defective.  See  Plimpton  v.  Plimp- 
ton, 12  Cush.  458,  467.  —  Bacon  v.  Callender,  6  Mass.  303.  —  Runey 
V.  Edmands,  15  Mass.  291,  294. —  Mason  v.  Richards,  15  Pick.  141, 
142.  —  Newhall  v.  Saddler,  17  Mass.  350. —  Borland  v.  Dean,  4 
Mason  174,  176. 

The  possession  of  the  tenant,  to  enable  him  to  recover  under  this 
section,  must  have  been  adverse^  and  not  in  acknowledgment  of  or  in 
subordination  to  the  title  of  another^  nor  under  any  equitable  title. 
Plimpton  V.  Plimpton,  12  Cush.  458,  466.  — Knox  v.  Hook,  12  Mass. 
329,  331.  — Runey  v,  Edmands,  15  Mass.  291,  295.  —  Shaw  v.  Brad- 
street,  13  Mass.  241,  243.  —  Mason  v.  Richards,  15  Pick.  141.  — 
Larcom  v.  Clieever,  16  Pick.  260,  263.  —  Saunders  v.  Robinson,  7 
Met.  310,  314.  —  O'Brien  v.  Joyce,  117  Mass.  360,  362. 

But  "  the  possession  of  a  tenant  may  be  so  far  adverse  as  to  entitle 
him  to  compensation  for  betterments,  although  he  holds  a  limited 
estate  which  entitles  him  to  the  possession  at  the  same  time,  so  that 
his  possession  does  not  constitute  a  disseizin  of  the  tenant  in  re- 
mainder, if  his  holding  is  not  in  fact  and  intent  under  the  partial 
and  rightful  title,  but  under  a  claim  of  the  entire  interest."  Wales 
V.  Coffin,  100  Mass.  177,  179.  —  Plimpton  v.  Plimpton,  12  Cush. 
458. 

The  facts  that  the  tenant  entered  during  the  continuance  of  a  life 
estate,  and  that  the  demandant's  title  did  not  accrue  until  within  six 
years  before  the  commencement  of  his  action,  will  not  prevent  the 
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tenant  from  recovering  for  improvements  under  this  section.  Heath 
V.  Wells,  5  Pick.  140,  145. 

"  The  value  of  any  buildings  or  improvements  made  or  erected  on 
the  premises^  ^c.  The  tenant  will  not  be  entitled  to  compensation 
for  improvements  in  raising  the  street  and  building  a  sidewalk  in 
front  of  the  premises,  —  nor  for  erecting  a  fence,  which  at  the  time 
of  judgment  has  come  to  be  of  no  value,  —  nor  for  taxes  paid,  —  nor 
for  interest  on  sums  expended  for  improvements.  Curtis  v.  Gay,  15 
Gray  36. 

It  is  only  for  improvements  made  by  the  tenant  or  those  under 
whom  he  claims,  while  their  possession  is  adverse,  that  compensation 
can  be  allowed.     Wales  v.  Coffin,  100  Mass.  177,  180. 

Sect.  18.  A  claim  for  improvements  cannot  be  maintained  under 
this  section  against  a  mortgagee,  or  those  claiming  under  him,  in 
favor  of  a  tenant  who  has  possession  of  the  land  as  owner  of  the 
equity.  Childs  v.  Dolan,  5  Allen  319.  —  Haven  v.  Adams,  8  Allen 
363,  368. 

A  tenant  cannot  recover  under  this  section  for  improvements  made 
pendente  lite.     Haven  v.  Adams,  8  Allen  363. 

It  seems  that  this  section  does  not  apply  in  any  case  where  land 
has  been  taken  under  a  statute,  without  the  owner's  consent  and 
without  due  formalities.  See  Crosby  v.  Dracut,  109  Mass.  206,  209. 
—  Spalding  v.  Chelmsford,  117  Mass.  393,  396.  —  Harris  v.  Marble- 
head,  10  Gray  40,  44. 

The  principle  of  this  section  has  been  applied  by  the  supreme 
court,  under  its  general  equity  powers,  in  a  bill  in  equity  brought  by 
a  mortgagor  against  one  who,  having  purchased  from  the  mortgagee 
in  the  belief  that  he  was  thus  acquiring  an  absolute  title,  had  pro- 
ceeded to  erect  a  building  upon  the  premises.  McSorley  v.  Larissa, 
100  Mass.  270. 

"  If  he  holds  them  under  a  title  which  he  has  reason  to  believe  to  be 
goodr  As  to  what  constitutes  a  sufficient  reason  for  the  tenant  to 
believe  his  title  to  be  good,  see  Plimpton  v.  Plimpton,  12  Cush.  458, 
468.  —  Saunders  v.  Robinson,  7  Met.  310,  316.  —  Baggot  v.  Fleming, 
10  Cush.  451,  453.  —  Wales  v.  Coffin,  100  Mass.  177, 180.  —  O'Brien 
V.  Joyce,  117  Mass.  360,  362.  —Daggett  v.  Tracy,  128  Mass.  167.  — 
Langley  v.  Chapin,  134  Mass.  32,  90. 

Sects.  19,  20.  If  a  suggestion  of  a  claim  for  improvements  is  not 
entered  pursuant  to  these  sections,  the  tenant  will  be  deemed  to  have 
waived  his  claim.  Saunders  v.  Robinson,  7  Met.  310,  315.  —  Liver- 
more  V.  Boutelle,  11  Gray  217,  221.  It  seems,  however,  that  even 
after  verdict,  the  court  might,  in  the  exercise  of  its  discretion,  and 
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to  effect  the  ends  of  justice,  grant  a  new  trial,  in  order  to  allow  the 
claim  to  be  made.     Livermore  v.  Boutelle,  11  Gray  217,  221. 

Sect.  21.  Unless  tlie  assessment  of  rents  and  profits  is  postponed 
pursuant  to  this  section,  it  cannot  be  made  subsequently  to  the  ver- 
dict of  the  jury  upon  the  title.     Judd  v.  Gibbs,  8  Gray  435,  436. 

Sect.  27.  The  demandant  is  not  entitled  to  have  his  costs  de- 
ducted from  the  amount  he  is  required  to  pay  for  improvements 
under  this  section.     Stark  v.  Coffin,  105  Mass.  328,  333. 

Sect.  46.  If  the  execution  is  not  recorded  according  to  this  sec- 
tion, it  will  not  be  good  as  against  subsequent  attaching  creditors  or 
purchasers  in  good  faith  for  a  valuable  consideration.  The  provi- 
sions of  this  section  apply  to  executions  in  actions  to  foreclose  mort- 
gages.    Robbins  v.  Rice,  7  Gray  202,  204. 

Sect.  47.  '•'' Except  the  tenant,^^  ^c.  But  as  against  him  the 
remedy  provided  in  this  chapter  supersedes  all  others.  Raymond  v. 
Andrews,  6  Gush.  265.     See  note  to  section  12. 


CHAPTER  174. 

OF   THE   WRIT   OF   DOWER. 


Section  1.  An  assignment  of  dower  in  pais,  without  deed,  will  be 
sufficient  to  bar  the  widow's  writ  of  dower.  Conant  v.  Little,  1  Pick. 
189.  So  of  an  assignment  of  dower  by  a  guardian  on  behalf  of  an 
infant  heir.     Jones  v.  Brewer,  1  Pick.  314,  317. 

As  to  the  proper  form  and  mode  of  service  of  a  writ  of  dower,  see 
Harrington  v.  Conolly,  116  Mass.  69,  70. 

Sect.  3.  This  provision  appears  to  have  been  enacted  by  reason 
of  the  decision  in  Burbank  v.  Day,  12  Met.  557. 

Sect.  4.  Under  this  section  a  demandant,  who  recovers  dower, 
will  be  entitled  to  recover  also  damages  for  the  detention  thereof 
during  the  whole  period  from  the  demand  down  to  the  time  of  final 
judgment.     Harrington  v.  Conolly,  116  Mass.  69,  71. 

But  she  cannot  recover  damages  for  any  time  prior  to  the  demand 
on  which  tlie  action  is  founded,  even  though  a  prior  demand  has  been 
made.     Whitaker  v.  Greer,  129  Mass.  417,  418. 

Sect.  5.  As  to  the  mode  of  setting  out  dower  to  the  widow  of  a 
tenant  in  common,  see  Blossom  v.  Blossom,  9  Allen  254. 

Sect.  7.  A  judgment  under  this  section,  confirming  a  report  of 
the  commissioners,  does  not  relate  back  to  the  assignment  so  as  to 
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fix  the  title  in  the  widow  from  the  date  when  the  assignment  was 
made.     Kearns  v.  Cunniff,  138  Mass.  434,  435. 

Sect.  10.     "  Against  the  person  who  is  tenant  of  the  freehold,'^    See 
Parker  v.  Murphy,  12  Mass.  485. 


CHAPTER  175. 

OF   THE   SUMMARY   PROCESS   FOR   THE  RECOVERY   OF   LAND. 

As  to  the  authority,  in  this  state,  of  English  decisions  upon  the 
English  statutes  relative  to  forcible  entry  and  detainer,  see  Presbrey 
V.  Presbrey,  13  Allen  281,  285. 

With  regard  to  the  mode  of  proceeding  in  this  state,  in  former 
years,  against  lessees  who  held  over  beyond  their  terms,  see  Jackson 
on  Real  Actions,  p.  241.  Chapter  on  "  Writs  of  Entry  ad  terminum 
qui  prasteriit." 

For  a  general  consideration  of  the  origin  and  purpose  of  the  pro- 
visions of  this  chapter,  see  opinion  of  Shaw,  C.  J.,  in  Howard  v. 
Merriam,  5  Cush.  563,  565.     See  also  Boyle  v.  Boyle,  121  Mass.  85. 

Section  1.  This  section  provides  for  the  recovery  of  the  posses- 
sion of  premises  in  four  distinct  classes  of  cases.  First.  Where  one 
has  made  a  forcible  entry  upon  the  lands  of  another.  Second.  Where 
one  unlawfully  detains  hy  force  a  possession  which  he  has  acquired 
peaceably.  Third.  Where  a  lessee  or  tenant  holds  possession  with- 
out right  after  the  termination  of  his  lease  or  tenancy  See  opinion 
of  Shaw,  C.  J.,  in  Howard  v.  Merriam,  5  Cush.  563,  565-570. 
Fourth.  Where  a  mortgage  has  been  foreclosed,  and  the  party  en- 
titled to  possession  desires  to  obtain  such  possession  from  the  mort- 
gagor or  party  claiming  under  him.  These  four  classes  of  cases  will 
be  considered  in  their  order. 

First.  Forcible  entry.  It  seems  that  if  a  party  makes  a  forcible 
entry,  he  will  be  liable  to  an  action  under  this  chapter,  even  though 
at  the  time  of  such  entry  he  was  lawfully  entitled  to  the  possession. 
Blackstone  says  (4  Bl.  Com.  148)  that,  under  the  English  statutes 
relating  to  this  subject,  if  the  forcible  entry  is  proved,  "  the  justices 
shall  make  restitution  by  the  sheriff  of  the  possession,  without  inquiry 
into  the  merits  of  the  title,  for  the  force  is  the  only  thing  to  be  tried, 
punished,  and  remedied  by  them."  See  decision  of  Bigelow,  C.  J., 
in  Presbrey  v.  Presbrey,  13  Allen  281,  284,  285  ;  —  also  Hodgkins  v. 
Price,  132  Mass.  196,  198.  — Lawton  v.  Savage,  136  Mass.  Ill,  and 
article  in  4  Am.  Law  Rev.  429,  447. 
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It  has  been  held  that  an  action  under  this  chapter  may  be  main- 
tained by  one  tenant  in  common  against  a  co-tenant  who  has  forcibly 
ejected  him.  Presbrey  v.  Presbrey,  13  Allen  281,  284,  which  over- 
rules dictum  in  King  v.  Dickerman,  11  Gray  480,  481. 

When  premises  are  in  the  possession  of  a  tenant,  the  landlord  can- 
not maintain  an  action  for  forcible  entry  against  one  who  forcibly 
enters  and  expels  the  tenant.    Commonwealth  v.  Bigelow,  3  Pick.  31. 

A  mere  tenant  at  will  may  maintain  an  action  under  this  chapter 
against  one  who  forcibly  enters  and  ejects  him.  Walker  v.  Sharpe, 
14  Allen  43. 

"  A  mere  unlawful  entry  into  lands,  though  it  would  justify  the 
common  averment  of  vi  et  armis,  or  force  and  arms,  is  not  the  forci- 
ble entry  contemplated  by  the  statute.  It  must  be  something  more, 
either  an  original  entry  or  subsequent  detainer  with  strong  hand, 
and  this  may  be  by  the  use  of  actual  force  and  violence,  or  by  menace 
of  force,  accompanied  by  arms  and  a  manifest  intent  to  carry  such 
threat  into  effect,  or  by  a  show  of  force  calculated  to  create  terror 
and  alarm,  by  an  exhibition  of  arms,  a  display  of  numbers,  or  other 
means  manifesting  an  open  and  visible  determination  forcibly  to 
make  the  entry,  or  forcibly  to  resist  the  entry  of  another."  Shaw, 
C.  J.,  in  Saunders  v.  Robinson,  5  Met.  343,  345.  See  also  on  this 
subject  Pike  v.  Witt,  104  Mass.  595.  —  Commonwealth  v.  Shattuck, 
4  Cush.  141,  145.  —  Benedict  v.  Hart,l  Cush.  487.  — Commonwealth 
V.  Bigelow,  3  Pick.  31. — Commonwealth  v.  Dudley,  10  Mass.  403, 
409.  —  Fifty  Associates  v.  Rowland,  5  Cush.  214,  218. 

Although  a  party  entitled  to  the  possession  of  premises  is  forbid- 
den to  enter  upon  such  premises  by  force  without  process  of  law,  yet, 
if  he  nevertheless  makes  such  entry  and  forcibly  ejects  the  tenant, 
the  latter  cannot  maintain,  for  the  damages  caused  thereby,  an 
action  of  tort  corresponding  to  the  old  action  of  trespass  quare 
clausum  fregit.  Curtis  v.  Galvin,  1  Allen  215.  —  Moore  v.  Mason, 
1  Allen  406.  —  Meader  v.  Stone,  7  Met.  147.  —  Sampson  v.  Henry, 
13  Pick.  36.  Nor,  if  no  more  force  is  used  than  is  reasonably  neces- 
sary to  accomplish  the  ejection,  can  the  tenant  maintain  against  the 
party  so  ejecting  him  an  action  for  personal  damages  caused  by  the 
ejection.  Low  v.  Elwell,  121  Mass.  309,  312.  See  also  Mugford  v. 
Richardson,  6  Allen  76.  —  Winter  v.  Stevens,  9  Allen  526,  ^530.  — 
Morrill  v.  De  la  Granja,  99  Mass.  385,  387.— Parts  v.  Morse,  126 
Mass.  226.  —  Stone  v.  Lahey,  133  Mass.  426. 

As  to  when  an  indictment  for  forcible  entry  or  detainer  will  lie, 
and  as  to  the  form  of  such  indictment,  see  Commonwealth  v.  Shatr 
tuck,  4  Cush.  141. 
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Second.  Forcible  detainer.  The  process  of  forcible  entry  and  de- 
tainer was  "  intended  to  furnish  a  summary  redress  to  those  persons 
who,  being  in  possession,  are  dispossessed  either  by  a  forcible  entry, 
or  by  a  peaceable  entry  and  a  subsequent  detainer  by  force,  and  can- 
not extend  to  one  who  has  never  been  in  possession  of  the  land,  but 
has  merely  a  right  of  possession."  Boyle  v.  Boyle,  121  Mass.  85, 
86.  —  Woodside  v.  Ridgeway,  126  Mass.  292.  It  is  not  necessary 
that  the  plaintiff  should  have  been  in  possession  of  the  whole  of  the 
land  to  which  he  claims  to  be  entitled,  Kinsley  v.  Ames,  2  Met.  29. 
But  where  the  only  possession  by  the  plaintiif  was  his  crossing  the 
threshold  of  the  house,  after  which  he  was  successfully  resisted  by 
the  defendant,  it  was  held  that  such  possession  was  not  sufficient. 
Williams  v.  McGaffigan,  132  Mass.  122.  So  also  where  the  plaintiff 
took  forcible  possession  of  a  buildmg  early  in  the  morning  before  the 
tenants  arrived,  but  was  ejected  by  the  tenants  upon  their  arrival. 
Hodgkins  v.  Price,  132  Mass.  196.  Otherwise,  however,  where  the 
plaintiff's  possession,  acquired  by  force,  had  lasted  for  two  days. 
Lawton  v.  Savage,  136  Mass.  111. 

It  seems  that  a  tenant  m  common  may  maintain  such  action 
against  a  co-tenant  who  forcibly  keeps  him  out  of  possession.  See 
Presbrey  v.  Presbrey,  13  Allen  281,  284. 

A  mortgagee  in  possession  after  an  entry  to  foreclose  has  been 
held  to  be  entitled  to  maintain  such  action  against  one  who  has  en- 
tered in  a  peaceable  manner,  but  without  right,  and  afterwards  holds 
possession  by  force.  Mitchell  v.  Shanley,  15  Gray  319.  It  is  to  be 
noted,  however,  that,  according  to  the  dates  stated  in  the  report  of 
the  same  case  in  12  Gray  206,  the  plaintiff's  title  as  mortgagee  be- 
came absolute  before  his  action  was  commenced. 

Third.  Landlord  and  tenant  process.  In  order  to  maintain  an 
action  in  the  third  class  of  cases,  it  is  necessary  that  the  relation  of 
lessor  and  lessee,  or  of  landlord  and  tenant,  should  have  subsisted 
between  the  plaintiff,  or  those  under  whom  he  claims,  and  the  de- 
fendant, or  those  under  whom  he  claims,  and  that  the  lease  or  ten- 
ancy previously  subsisting  should  have  been  terminated. 

Consequently,  it  has  been  held  that  such  an  action  cannot  be 
maintained  against  one  who,  although  he  has  held  the  premises  only 
as  tenant,  has  held  as  tenant,  not  of  the  plaintiff  or  of  any  one 
through  whom  the  plaintiff  claims  title,  but  of  a  stranger  who  holds 
an  adverse  title.     Green  v.  Tourtellott,  11  Gush.  227,  230. 

But  it  has  been  repeatedly  held  that  a  grantee  may  maintain  such 
action  against  one  who  has  been  the  tenant  of  his  grantor,  though  he 
has  neyer  held  that  relation  to  himself.     Hildreth  v.  Conant,  10  Met. 
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298,  302.  — Hollis  v.  Pool,  3  Met.  350.  — Howard  v.  Merriam,  5 
Ciish.  563,  567,  583,  584.  — Haydeii  v.  Ahearn,  9  Gray  438.— 
Rooney  v.  Keenan,  6  Allen  74,  75. 

There  are  certain  cases  in  which  a  party,  in  possession  of  real 
estate  under  circumstances  which  in  a  certain  sense  may  be  said  to 
constitute  him  a  tenant-at-will,  has  been,  nevertheless,  held  not  to  be 
liable  to  an  action,  as  coming  within  the  third  class  above  mentioned. 

Thus  a  mortgagee,  who  had  entered  for  the  purpose  of  foreclosure, 
could  not,  prior  to  St,  1879,  c.  237,  cited  below,  maintain  such  action 
against  the  mortgagor,  althougli  a  mortgagor  in  possession  is  often 
said  to  hold  as  tenant  at  will  of  the  mortgagee.  Gerrish  v.  Mason,  4 
Gray  432.  — Larned  v.  Clarke,  8  Gush.  29,  31.  — Hastings  v.  Pratt, 
8  Gush.  121,  123.  In  the  first  of  tliese  cases  any  tenancy  at  will  had 
been  terminated  by  a  fourteen  days'  notice  to  quit;  and  in  the 
second  case,  by  a  written  lease  given  by  the  mortgagee  to  the  party 
by  whom  the  suit  was  brought.  But  it  has  been  held  that  a  mort- 
gagee, who  had  made  no  entry  to  foreclose,  might  maintain  an  action 
under  this  chapter  against  the  mortgagor  after  the  latter  had  agreed 
to  occupy  as  his  tenant  and  had  received  due  notice  to  quit.  Murray 
V.  Riley,  140  Mass.  490,  493. 

Nor  can  the  grantee  of  an  estate  maintain  such  action  to  recover 
possession  from  one  who  originally  entered  under  a  bond  for  a  deed 
from  his  grantor,  but  who  has  failed  to  perform  the  condition  of  his 
bond  ;  although  one  who  is  thus  in  under  a  contract  for  a  sale  is 
often  said  to  be  a  tenant-at-will  to  the  owner,  and  any  such  tenancy, 
if  it  existed,  would  have  been  terminated  by  the  conveyance  of  the 
fee.     Dakin  v.  Allen,  8  Gush.  33. 

It  is  to  be  noted,  however,  that  in  none  of  the  above-cited  cases 
brought  against  a  mortgagor  or  a  party  having  a  bond  for  a  deed, 
does  it  appear  that  there  was  any  forcible  detainer,  and  perhaps,  if 
that  element  had  existed  in  those  cases,  the  action  could  have  been 
maintained  notwithstanding  the  legal  relations  of  the  parties  to  each 
other.  See  remarks  of  Bigelow,  G.  J.,  in  Presbrej  v.  Presbrey,  13 
Allen  281,  284.  See  also  Kinsley  v.  Ames,  2  Met.  29.  —  Howard  v. 
Howard,  3  Met.  548.  Also  Walker  v.  Thayer  cited  under  "  forcible 
detainer." 

The  words  "  or  otherwise "  in  this  section  do  not  appear  in  the 
corresponding  section  of  the  Revised  Statutes  of  1836,  but  were  first 
inserted  in  the  General  Statutes  of  1860.  According  to  the  Revised 
Statutes,  the  process  against  a  lessee  could  be  maintained  only  after 
his  lease  had  been  determined  in  one  of  two  specified  ways,  i.  e. 
either  "  by  its  own  limitation  or  by  a  notice  to  quit ; "  and  in  Fifty 
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Associates  v.  Howland,  11  Met.  99,  101,  it  was  accordingly  held  that 
the  process  would  not  lie  against  a  lessee  whose  lease  had  been 
determined  by  an  entry  to  enforce  a  forfeiture  thereof  for  breach  of 
a  condition  therein  contained.  The  insertion  of  these  two  words, 
"  or  otherwise,"  in  this  section,  seems,  however,  to  have  rendered 
the  above-cited  decision  no  longer  applicable,  and  there  can  be  little 
doubt  that  an  action  might  now  be  maintained  under  circumstances 
precisely  similar  to  those  of  the  above  case  of  Fifty  Associates  v. 
Howland.  Such  an  action  appears  to  have  been  sustained  in  Whit- 
well  V.  Harris,  106  Mass.  532. 

There  are  certain  cases  in  which,  even  after  a  tenant's  estate  is 
determined,  he  will  not  be  liable  to  an  action  under  this  chapter, 
until  he  has  had  notice  of  the  facts  which  determine  his  tenancy. 
Thus,  where  a  tenancy  at  will  is  determined  by  a  conveyance  in  fee, 
or  by  a  written  lease  given  by  the  landlord,  the  tenant  will  be  en- 
titled to  notice  of  such  conveyance  or  lease  before  an  action  for  the 
possession  of  the  premises  can  be  commenced  against  him.  See 
Furlong  v.  Leary,  8  Cush.  409.  —  Mizner  v.  Munroe,  10  Gray  290. — 
McFarland  v.  Chase,  7  Gray  462.  —  Pratt  v.  Farrar,  10  Allen  519, 
620.  But  if  the  tenancy  is  determined  prior  to  the  conveyance  or 
lease,  the  tenant  will  not  be  entitled  to  such  notice  before  action  is 
brought.     Hildreth  v.  Conant,  10  Met.  298,  302. 

Fourth.  Recovery  of  possession  after  foreclosure  of  a  mortgage. 
The  summary  process  was  first  made  applicable  to  these  cases  by  St. 
1879,  c.  237.  As  to  the  law  prior  to  that  statute,  see  Walker  v. 
Thayer,  113  Mass.  36,  39.  —  Boyle  v.  Boyle,  121  Mass.  85.  —  Wood- 
side  V.  Ridgeway,  126  Mass.  292. 

Although  the  statute  provides  that  "  the  person  entitled  to  the 
premises  may  recover  possession  thereof,"  it  has  been  held  that  not 
any  person  so  entitled  may  recover  such  possession  by  an  action 
under  this  chapter,  but  only  the  mortgagee  or  a  person  to  whom  he 
has  sold  the  premises  under  the  power  in  the  mortgage.  A  grantee 
of  the  purchaser  is  not  entitled  to  maintain  such  action.  Warren  v. 
James,  130  Mass.  540.  —  Lowe  v.  Moore,  134  Mass.  259. 

Sect.  2.  "  No  other  declaration  shall  he  required.''''  No  allegation 
of  any  forcible  entry  or  detainer,  or  of  any  holding  over  by  a  lessee 
after  determination  of  his  lease,  is  required.  Hastings  v.  Pratt,  8 
Cush.  121,  122. 

Sect.  5.  In  King  v.  Lawson,  98  Mass.  309,  312.  —  Casey  v.  King, 
98  Mass.  503.  —  Church  v.  Adams,  121  Mass.  257.  —  Blish  v.  Harlow, 
15  Gray  316,  and  Coburn  v.  Palmer,  8  Cush.  124, 126,  it  seems  to  have 
been  held  that,  although  a  plaintiff  was  not  entitled  to  a  judgment  for 
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possession  at  the  time  of  the  entry  of  the  judgment,  he  might  still 
be  entitled  to  a  judgment  for  his  costs,  and  to  one  which  would 
secure  him  the  benefit  of  the  defendant's  recognizance  if,  upon  the 
facts  as  they  stood  at  the  time  when  his  action  was  brought^  he  was 
tlien  entitled  to  the  possession  of  the  demanded  premises.  The 
above  cases  are,  however,  all  decided  upon  the  authority  of  the  case 
of  Coburn  v.  Palmer,  and  by  the  original  records  in  that  case  it  ap- 
pears tliat  the  judgment  was  that  the  plaintiffs  recover  of  the  de- 
fendant "  possession  of  the  premises  demanded  and  costs  of  suit 
taxed  at  $49.38,"  and  that  a  writ  of  possession  was  subsequently 
issued.  By  analogy  to  the  practice  in  writs  of  entry,  it  would  seem 
that  it  might  be  proper  in  all  these  cases  to  enter  judgment  for  the 
plaintiff  for  possession,  as  well  as  for  the  costs,  &c.  See  cases  cited 
in  note  to  chapter  173,  s.  4 ;  —  also  Casey  v.  King,  98  Mass.  503, 
505. 

See  Brown  v.  Kendall,  13  Gray  272,  in  which,  the  action  having 
abated  by  the  death  of  the  plaintiff,  it  was  decreed  that  it  should  be 
dismissed  "  without  costs  to  either  party." 

Sect.  6.  It  seems  that  a  recognizance  under  this  section  may  be 
entered  into  for  the  defendant  by  his  attorney  in  the  case.  Adams 
V.  Robinson,  1  Pick.  461. 

A  specific  penal  sum  must  be  named  in  the  recognizance.  Warner 
V.  Howard,  121  Mass.  82. 

As  to  the  proper  form  of  taking  a  recognizance  under  this  section, 
see  also  Martin  v.  Campbell,  120  Mass.  126,  128. 

A  recognizance  under  this  section  may  be  valid,  although  the 
language  of  its  condition  varies  from  the  language  of  this  section  in 
immaterial  particulars,  or  although  material  omissions  are  made, 
provided  they  are  in  favor  of  the  defendant.  Shaw  v.  Mclntier,  5 
Allen  423,  425.  —  Martin  v.  Campbell,  120  Mass.  126,  130.  —  Pray 
V.  Wasdell,  146  Mass.  324,  327. 

With  regard  to  the  proper  recording  of  the  recognizance,  see  Bene- 
dict V.  Cutting,  13  Met.  181,  186. 

As  to  what  it  is  necessary  for  a  party  to  show  in  order  to  maintain 
an  action  on  a  recognizance  under  this  section,  see  Martin  v.  Camp- 
bell, 120  Mass.  126,  129. 

Upon  a  recognizance  given  under  this  section,  the  defendant,  if 
judgment  is  finally  rendered  against  him,  will  be  liable,  prima  facie 
and  in  ordinary  cases,  to  pay  rent,  at  the  rate  reserved  in  the  lease, 
until  the  time  of  the  recovery  of  possession  by  the  plaintiff,  even 
though  the  buildings  on  the  premises  are  in  the  mean  time  destroyed 
by  fire  ;  and  will  be  also  responsible  for  all  waste,  and  even  for  the 
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loss  of  the  building  by  fire,  if  not  proved  to  have  been  caused  by  in- 
evitable accident.  Davis  v.  Alden,  2  Gray  309,  312,  314.  It  follows 
from  this  case  that  the  penal  sum  named  in  a  recognizance  under 
this  section  should  always  be  large  enough  to  cover  the  whole  value 
of  the  destructible  portion  of  the  buildings  on  the  premises  demanded. 

If  a  defendant  gives  a  bond,  where  this  section  requires  a  recog- 
nizance, such  bond  may  be  valid  at  common  law.  Pray  v.  Wasdell, 
146  Mass.  324,  328.  —  Grange  v.  Parker,  142  Mass.  186,  189. 

"  All  intervening  rent^  As  to  the  time  for  which  rent  is  to  be 
recovered  when  the  plaintiff's  title  in  the  premises  is  determined 
before  judgment,  &c.,  on  the  appeal,  see  Pray  v.  Wasdell,  146  Mass. 
324,  328. 

"  ^Yl^en  th&  action  is  brought  in  a  municipal  court,  the  defendant 
shall  give  a  bond  .  .  .  instead  of  a  recognizance J^  Scire  facias  may 
be  brought  upon  such  bond,  in  the  same  manner  as  upon  a  recog- 
nizance.    Melvin  v.  Bird,  131  Mass.  561,  565. 

Whether  such  bond  can  be  executed  in  behalf  of  the  defendant 
by  his  attorney  of  record,  quaere.  See  P.  S.  c.  154,  s.  52.  —  Granger 
V.  Parker,  142  Mass.  186,  188,  191. 

Sect.  10.  "  Have  been  in  quiet  possession  for  three  years"  ^c.  It 
seems  that  a  mere  formal  entry  by  the  plaintiff,  made  for  the  pur- 
pose of  foreclosing  a  mortgage  held  by  him,  will  not  be  sufficient  to 
interrupt  such  possession.     Mitchell  v.  Slianley,  12  Gray  206. 

Form  of  Proceedings  in  Actions  under  this  Chapter. 

Under  an  answer  denying  that  he  holds  the  premises  unlawfully 
and  against  the  right  of  the  plaintiff,  the  defendant  may  introduce 
evidence  that  he  has  been  in  quiet  possession  for  three  years. 
Mitchell  V.  Shanley,  12  Gray  206,  207.  So  also,  he  may  show  under 
such  answer  that  the  deed  under  which  the  plaintiff  claims  title  is 
invalid,  as,  for  instance,  that  it  has  been  obtained  from  the  defend- 
ant by  duress.     Harris  v.  Carmody,  131  Mass.  51,  55. 

A  plea  that  the  defendant  "  is  not  in  possession  of  the  premises 
demanded,"  is  bad  on  general  demurrer,  and  the  plaintiff,  if  such 
plea  is  made,  will  be  entitled  to  judgment  on  the  merits.  Davis  v. 
Alden,  12  Cush.  323. 

Upon  the  death  of  the  plaintiff  in  an  action  under  this  chapter,  the 
action  will  abate,  if  the  plaintiff's  whole  interest  and  title  terminated 
with  his  life,  as  when  he  was  a  tenant  for  life  or  at  will.  Ferrin  v. 
Kenney,  10  Met.  294, 296.  —  Brown  v.  Kendall,  13  Gray  272.  But  if 
the  plaintiff's  interest  did  not  terminate  with  his  life,  his  heirs  or 
devisees,  or,  in  case  he  held  an  estate  for  years,  it  seems  his  executor 
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or  administrator,  may  be  admitted  to  prosecute  the  action.  Ferrin 
V.  Kenney,  10  Met.  294,  296.  —  Sacket  v.  Wheaton,  17  Pick.  103.  — 
P.  S.  c.  165,  s.  14.  In  the  above  case  of  Sacket  v.  Wheaton,  a 
grantee  of  a  devisee  of  the  original  plaintiff  was  admitted  to  prose- 
cute the  action,  but  it  is  to  be  noted  that  this  action  arose  under  St. 
1826,  c,  70,  which  differs  somewhat  from  the  present  statute  above 
cited. 

It  seems  that  if,  pendente  lite,  one  of  two  plaintiffs  conveys  his 
interest  in  the  premises  to  the  other,  such  conveyance  will  not  abate 
the  action.     Coburn  v.  Palmer,  8  Cush.  124. 

It  is  no  cause  for  abatement  of  an  action  under  this  chapter,  that 
the  estate  of  the  plaintiff  in  the  demanded  premises  has  determined 
during  the  pendency  of  the  action.  Casey  v.  King,  98  Mass.  503, 
504.  —  King  v.  Lawson,  98  Mass.  809.  — Blish  v.  Harlow,  15  Gray 
316,  319.  —  Coburn  v.  Palmer,  8  Cush.  124,  126.  —  Hooton  v.  Holt, 
139  Mass.  54,  5Q. 

It  seems,  however,  that  if  the  plaintiff's  title  determines  while  the 
action  is  pending,  he  will  not  be  entitled  to  judgment  for  possession, 
even  though  he  acquires  a  new  title  before  judgment  is  entered. 
Casey  v.  King,  98  Mass.  503,  505.     But  see  note  to  section  5. 

If,  during  the  pendency  of  the  action,  the  plaintiff  enters  and  takes 
possession  of  the  demanded  premises,  the  action  will  not  be  thereby 
abated,  but  the  plaintiff  will  be  entitled  to  judgment  for  costs,  and, 
in  case  a  recognizance  has  been  given  upon  an  appeal,  for  interven- 
ing rent  and  damages  also.  Church  v.  Adams,  121  Mass.  257.  See 
also  Hayden  v.  Ahearn,  9  Gray  438.  —  Crosby  v.  Wentworth,  7  Met. 

10,  13.  —  Coburn  v.  Palmer,  8  Cush.  124.  —  Weston  v.  Spiller,  2 
Allen  125,  128.  —  Gerrish  v.  Gary,  1  Allen  213.  —  Walcutt  v.  Spen- 
cer, 14  Mass.  409. 

As  to  the  right  of  the  defendant  in  an  action  under  this  chapter  to 
deny  the  title  of  the  plaintiff,  where  the  defendant  has  previously 
held  as  tenant  of  the  plaintiff,  see  Hogan  v.  Harley,  8  Allen  525.  — 
Oakes  v.  Munroe,  8  Cush.  282,  284.  — Towne  v.  Butterfield,  97  Mass. 
105.  —  Millers.  Lang,  99  Mass.  18.  —  Hilbourn  v.  Fogg,  99  Mass. 

11.  — Baker  v.  Gavitt,  128  Mass.  98,  96.-2  Greenl.  Ev.  §  805.— 
Gage  V.  Campbell,  131  Mass.  566,  570.  —  Emmes  v.  Feeley,  132  Mass. 
846,  848.  —  Streeter  v.  Ilsley,  147  Mass.  141. —  Granger  v.  Parker, 

137  Mass.  228.  —  Holmes  v.  Turner's  Falls  Co.,  142  Mass.  590,  594. 
(In  the  last  three  cases  the  defendant  had  been  the  tenant,  not  of 
the  plaintiff,  but  of  the  plaintiff's  grantor.)  —  Chamberlain  v.  Perry, 

138  Mass.  546,  549. 
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CHAPTER  176. 

OP   PETITIONS   FOE   THE   SETTLEMENT   OP   TITLE. 

Section  1.  A  petition  under  this  chapter  will  not  lie  against  a 
citizen  of  another  state  or  of  a  foreign  country,  unless  personal  ser- 
vice is  made  upon  him  while  commorant  here.  Macomber  v.  Jaffray, 
4  Gray  82.  —  Thompson  v.  Cowell,  148  Mass.  552. 

The  assignee  of  an  insolvent  debtor  cannot  maintain  a  petition 
under  this  chapter  against  a  prior  mortgagee  of  the  insolvent,  to 
compel  him  to  bring  an  action  to  test  the  validity  of  his  mortgage. 
Dewey  v.  Bulkley,  1  Gray  416.  —  Hill  v.  Andrews,  12  Cush.  185. 
But  compare  Clouston  v.  Shearer,  99  Mass.  209,  212,  and  Munroe  v. 
Ward,  4  Allen  150,  151. 

One  who  claims  only  an  estate  in  remainder  after  an  existing  life 
estate,  cannot  be  required  under  this  chapter  to  bring  an  action  to 
try  his  title.     Tisdale  v.  Brabrook,  102  Mass.  374. 

"  Persons  setting  up  a  claim  in  the  same  right  as  tenants  in  com- 
mon may  properly  be  joined  as  respondents  in  a  petition  to  compel 
them  to  sue,  notwithstanding  the  fact  that  their  alleged  titles  are 
several."     Gurney  v.  Waldron,  137  Mass.  376,  378. 

The  remedy  under  this  chapter  is  not  so  adequate  and  complete 
that  a  party,  who  under  it  would  be  entitled  to  maintain  a  petition 
to  quiet  his  title,  could  not  bring  a  bill  in  equity  for  the  same  pur- 
pose. Clouston  V.  Shearer,  99  Mass.  209,  212.  —  Sullivan  v.  Finne- 
gan,  101  Mass.  447.  —  Hinchley  v.  Greany,  118  Mass.  595,  598.  — 
Russell  V.  Deshon,  124  Mass.  342,  344.  —  Davis  v.  Boston,  129  Mass. 
377,  379.  —  Knowlton  v.  Moore,  136  Mass.  32,  34.  — Holt  v.  Weld, 
140  Mass.  578. 

"  Any  person  in  possession  of  real  property  ^^^  ^c.  It  is  only  when 
the  petitioner  has  actual  possession,  that  he  can  have  relief  under 
this  chapter ;  a  mere  constructive  possession  of  flats  over  which 
the  tide  ebbs  and  flows  will  not  be  sufficient.  Munroe  v.  Ward, 
4  Allen  150. 

The  possession  of  the  petitioner  must  be  exclusive  and  adverse  to 
that  of  the  respondent.  Tompkins  v.  Wyman,  116  Mass.  558,  561.  — 
India  Wharf  v.  Central  Wharf,  117  Mass.  504.  —  Brown  v.  Matthews, 
117  Mass.  506,  509.  —  Orthodox  Congregational  Society  v.  Green- 
wich, 145  Mass.  112, 113. 

The  possession  of  a  party  who  claims  title  only  by  disseizin  is  suf- 
ficient, if  he  claims  to  have  acquired  a  complete  title  by  adverse  pos- 
session. ,  Leary  v.  Duff,  137  Mass.  147,  150. 
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"  Make  some  claim  adverse  to  his  estafe.^^  Whether  a  claim  of  a 
right  to  enforce  a  forfeiture  of  the  estate  for  breach  of  condition  is 
sufficient,  quasre.     See  Stone  v.  Houghton,  139  Mass.  175,  176. 

"  A  person  who  is  in  the  enjoyment  of  an  easement.''^  The  mere 
right  or  title  to  the  easement  is  not  sufficient.  Bowditch  v.  Gard- 
ner, 113  Mass.  315,  317. 

One  who  maintains  a  mill-dam  which  flows  the  land  of  another,  is 
not,  within  the  meaning  of  this  section,  "  in  the  enjoyment  of  an 
easement "  on  such  land.  Boston  Manuf.  Co.  v.  Burgin,  114  Mass. 
340. 

Sect.  2.  As  to  the  effect  of  changes  in  the  title  of  the  respondents 
subsequent  to  the  filing  of  the  petition,  see  Gurney  v.  Waldron,  137 
Mass.  376,  379. 

As  to  the  proper  proceedings  when  a  respondent  is  insane,  see 
Gurney  v.  Waldron,  137  Mass.  376,  379. 

In  a  proceeding  under  this  chapter  "  the  court  cannot  make  any 
decree,  unless  the  respondent  makes  default,  which  will  operate  as  a 
conclusive  adjudication  of  the  title  of  either  party."  Orthodox  Con- 
gregational Society  v.  Greenwich,  145  Mass.  112,  113. 

'"'•  Disobey  the  lawful  order  of  the  court  to  bring  an  action  and  try 
their  title.''''  A  party  was  deemed  to  have  so  disobeyed,  who  brought 
an  action  as  ordered,  but,  when  it  came  on  for  trial,  offered  no  evi- 
dence and  submitted  to  a  nonsuit.     Silsbee  v.  Salem,  103  Mass.  144. 

"  The  court  shall  make  such  decree  .  .  .  as  may  seem  equitable 
and  justr  As  to  how  far  this  is  a  matter  within  the  discretion  of 
the  court,  see  Leary  y.  Duff,  137  Mass.  147,  149. 

See  also  Gurney  v.  Waldron,  137  Mass.  376,  378,  379. 


CHAPTER  177. 

OF  THE   DETERMINATION   OF   BOUNDARIES   OF   FLATS. 

It  seems  that  any  question  of  title  by  disseizin  should  be  tried 
and  determined  before  the  appointment  of  commissioners  under  this 
chapter.     Wonson  v.  Wonson,  14  Allen  71. 

As  to  the  general  effect  and  intent  of  this  chapter,  see  Breed  v. 
Breed,  117  Mass.  593,  597. 

Section  5,  "  To  be  paid  in  proportion  to  the  shares  or  interests^ 
^c.  The  shares  or  interests  here  referred  to  are  based  on  the 
market  value  and  not  on  the  area  of  the  flats.  King,  Petitioner,  129 
Mass.  413,  414. 


670  PAKTITION  OF  LANDS. 

CHAPTER  178. 

OP   THE   PARTITION    OF   LANDS. 

For  a  case  in  which,  thirteen  years  after  a  partition  was  made,  the 
court  refused  to  rectify  an  error  in  it,  by  which  too  large  a  parcel 
was  set  off  to  one  party  and  too  small  a  parcel  to  another,  see 
Hathaway  v.  Thayer,  8  Allen  421. 

The  parties  between  whom  partition  is  made,  if  their  undivided 
interest  was  in  fee,  will  hold  a  fee  in  the  portions  set  off  to  them  in 
severalty,  although  their  "  heirs  "  are  not  mentioned  in  the  partition. 
3  Washburn  on  Real  Property  58. 

Section  1.  Process  will  not  lie  under  this  chapter  to  compel  par- 
tition, before  foreclosure,  between  mortgagees  in  possession  under 
different  simultaneous  mortgages.     Ewer  v.  Hobbs,  5  Met.  1. 

Nor  in  favor  of  a  judgment  creditor,  who  has  levied  his  execution 
upon  an  undivided  interest  in  land  of  which  the  judgment  debtor 
was  not  actually  seized.     Newton  Bank  v.  Hull,  10  Allen  144. 

Nor  in  any  case  in  favor  of  a  judgment  creditor,  who  has  levied 
his  execution  on  an  undivided  interest  in  real  estate,  until  after  the 
expiration  of  the  year  within  which  the  judgment  debtor  may  re- 
deem.    Phelps  V.  Palmer,  15  Gray  499. 

If  one  tenant  in  common  holds  an  assignment  of  a  mortgage  upon 
the  whole  estate,  his  co-tenants  cannot  maintain  a  process  against 
him  for  partition  under  this  chapter.  Blodgett  v.  Hildreth,  8  Allen 
186. 

It  seems  that  in  proceedings  for  partition  the  court  can  take  no 
notice  of  a  party  who  holds  a  deed  or  mortgage  from  a  part  only  of 
the  tenants  to  a  part,  by  metes  and  bounds,  of  the  premises  to  be 
divided.     Marks  v.  Sewall,  120  Mass.  174,  177. 

It  seems  that  partition  under  this  chapter  may  be  made  between 
tenants  in  common  even  after  they  have  organized  themselves  into 
a  corporation  under  P.  S.  c.  111.  Mitchell  v.  Starbuck,  10  Mass.  6, 
12.  —  Howard  v.  Hayward,  10  Met.  408,  419. 

The  fact  that  an  estate  is  subject  to  condition  will  not  prevent 
partition  being  made  of  it  under  this  chapter.  Judkins  v.  Judkins, 
109  Mass.  181,  182.  Nor  the  fact  that  the  petition(!r's  share  is  sub- 
ject to  an  overdue  mortgage.     Taylor  v.  Biake,  109  Mass.  513,  519. 

Nor  the  fact  that  the  whole  estate  is  subject  to  a  widow's  right  of 
dower,  which  has  not  been  set  out  to  her.  Ward  v.  Gardner,  112 
Mass.  42. 
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One  who  has  an  estate  in  fee  simple,  subject  to  a  life  estate  in  an 
undivided  half  of  the  premises,  is  entitled  under  this  chapter  to 
maintain  a  petition  for  partition  against  the  life  tenant.  Allen  v. 
Libbey,  140  Mass.  82,  83. 

The  statute  requires  "  that  partition  shall  be  made  of  land  without 
regard  to  the  state  of  the  account  between  the  co-tenants  for  im- 
provements or  erections  upon  it,  and  that  a  part  owner  may  have  his 
part  of  the  land  set  off  to  him,  although  he  may  not  have  paid  as 
much  for  it  in  proportion  as  his  co-tenant  paid,  and  although  he  may 
be  indebted  to  his  co-tenant  for  improvements  upon  the  land."  W. 
Allen,  J.,  in  Husband  v.  Aldrich,  135  Mass.  317,  318. 

As  to  the  disposal  that  may  be  made  of  a  right  of  way  appurte- 
nant to  the  estate  which  is  the  subject  of  partition,  see  Mount  Hope 
Iron  Co.  V.  Dearden,  140  Mass.  430,  432. 

PARTITION   IN   gUPREME    JUDICIAL   COURT   AND   SUPERIOR   COURT, 

Sect.  2.  "  One  or  more  of  the  persons  so  holding  lands  may  ap- 
ply^'' ^c.  A  person  who  is  disseized,  if  his  right  of  entry  is  not 
barred  by  lapse  of  time,  is  to  be  considered  as  "holding  "  land 
within  the  meaning  of  this  section.  Marshall  v.  Crehore,  13  Met. 
462,  465.  —  Barnard  v.  Pope,  14  Mass.  434,  437.  —  Wells  v.  Prince, 
9  Mass.  508.  But  if  one  tenant  in  common  has  been  ousted  by  his 
co-tenant,  and  the  adverse  possession  of  the  latter  has  lasted  so  long 
that  the  former  has  lost  his  right  of  entry  by  lapse  of  time,  he  can- 
not maintain  a  petition  for  partition.  Rickard  v.  Rickard,  13  Pick. 
251,  253.  —  Bonner  v.  Proprietors  of  Kennebeck  Purchase,  7  Mass. 
475. 

An  administrator  of  an  insolvent  estate  cannot  maintain  a  petition 
for  partition  of  land  held  by  his  intestate  in  common  with  others. 
Nason  v.  Willard,  2  Mass.  478. 

A  petition  for  partition  will  not  lie,  when  all  the  parties  interested 
in  the  land  of  which  partition  is  prayed,  join  in  the  petition.  Swett 
V.  Bussey,  7  Mass.  503, 

One  who  is  tenant  in  common  of  two  parcels  of  land,  of  one  as 
co-tenant  with  A.,  and  of  the  other  as  co-tenant  with  A.  and  others, 
cannot  maintain  one  petition  for  partition  of  both  parcels.  Hunne- 
well  V.  Taylor,  3  Gray  111.  But  it  seems  that  where  one  holds  two 
or  more  parcels  with  the  sayne  co-tenants,  he  may  maintain  one  peti- 
tion for  partition  of  all,  even  though  he  holds  different  proportions 
in  the  different  parcels.     Hunnewell  v.  Taylor,  3  Gray  111,  112. 

Lands  lying  in  different  counties  cannot  be  included  in  one  peti- 
tion for  partition.     Bonner,  ex  parte,  4  Mass.  122, 
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A  petition  for  the  partition  of  a  portion  of  an  estate  held  hy  ten- 
ants in  common  cannot  be  maintained.  Miller  v.  Miller,  13  Pick. 
287,  239.  Otherwise,  liowever,  when  there  is  an  outstanding  life  es- 
tate in  a  portion  of  such  estate.     Taylor  v.  Blake,  109  Mass.  513,  518. 

Buildings  owned  in  common,  but  standing  on  land  to  which  the 
petitioners  claim  no  title,  are  not  the  subject  of  partition  under  this 
chapter.     Rice  v.  Freeland,  12  Cush.  170. 

Sect.  3.  "  May  he  maintained  hy  any  person  who  has  an  estate  in 
possession.^'  It  was  formerly  held  that  where  an  estate  was  subject 
to  a  lease  for  years,  tenants  in  common  of  the  reversion  could  not 
maintain  a  petition  for  partition  under  this  chapter.  Hunnewell  v. 
Taylor,  6  Cush.  472.  But  by  St.  1853,  c.  410,  re-enacted  in  sections 
68  and  69  of  this  chapter,  it  was  provided  that  the  existence  of  a  lease 
should  not  affect  the  validity  of  any  partition  previously  made,  and 
that  partitions  might  thereafter  be  made,  notwithstanding  any  lease. 

It  seems  that  when  the  petitioner  for  partition  is  a  life  tenant,  the 
partition  will  be  of  the  life  estate  only,  and  will  not  affect  the  rights 
of  the  remainder-men.     Judkins  v.  Judkins,  109  Mass.  181,  182. 

Where  one  has  a  reversion,  and  also  a  life  estate  in  possession, 
which  by  reason  of  an  intervening  estate  does  not  merge  in  the  re- 
version, he  cannot,  if  he  is  in  actual  possession  of  the  entire  estate, 
maintain  a  petition  under  this  chapter.  Johnson  v.  Johnson,  7 
Allen  196,  198. 

Sect.  4.  As  to  the  purpose  of  this  section,  see  Report  of  Commis- 
sioners on  Revision  of  1836,  note  to  chapter  104,  ss.  3,  4,  5.  —  Mus- 
sey  V.  Sanborn,  15  Mass.  155. 

Sect.  5.  As  to  the  particularity  with  which  the  rights  of  parties 
interested  must  be  set  forth,  see  Hazard  v.  Little,  9  Allen  260,  262. 

Sect.  14.  Where  two  respondents  pleaded  that  they  were  sole 
seized  of  the  land  in  equal  moieties,  a  replication  that  they  were  not 
so  seized  was  held  to  be  bad.     Loring  v.  Gay,  9  Pick.  66. 

Sect.  15.  As  to  the  purpose  of  this  section,  see  Report  of  Com- 
missioners on  Revision  of  1836,  note  to  c.  103,  ss.  15,  16. 

See  also  Fales  v.  Fales,  148  Mass.  42,  46. 

Sect.  18.  When  it  appears  that  the  parties  are  tenants  in  com- 
mon of  a  portion  only  of  the  land  of  which  partition  is  prayed,  the 
respondents  will  be  entitled  to  costs.  Paine  v.  Ward,  4  Pick.  246. 
—  Lord  V.  Penniman,  19  Pick.  539. 

Sect.  19.  The  interlocutory  judgment  that  partition  be  made,  is 
not  necessary  when  the  parties  agree  that  commissioners  shall  be 
appointed  to  make  partition.  Symonds  v.  Kimball,  3  Mass.  299. 
But  see  Brown  v.  Bulkley,  11  Cush.  168,  169. 
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When  once  the  interlocutory  judgment  is  rendered,  "  it  is  a  con- 
clusive determination  of  the  rights  of  all  parties  to  the  proceedings, 
and  no  question  any  longer  remains  open  concerning  either  owner- 
ship or  title,  or  their  individual  shares  and  interest,"  Brown  v.  Bulk- 
ley,  11  Cush.  168,  169.  —  Mount  Hope  Iron  Co.  v.  Dearden,  140 
Mass.  430,  431. 

Sect.  26.  "  3Iay  he  set  off  to  any  one  of  the  parties,''^  S^c.  As  to 
the  power  of  the  commissioners  to  determine  to  which  of  the  parties 
the  whole  estate  shall  be  set  off,  see  King  v.  Reed,  11  Gi-ay  490. 

See  also  section  71  of  this  chapter,  and  note  to  the  same. 

Sect.  29.  As  to  the  rule  regarding  the  taxation  of  costs,  see 
Dudley  v.  Adams,  5  Allen  96. 

Sect.  30.  "  From  and  after  the  filing  of  the  plea  or  answer.^'' 
The  petitioner  is  not,  in  the  case  provided  for  in  this  section,  to  re- 
cover costs  from  the  time  mentioned  until  the  termination  of  the 
case,  but  only  until  the  issue  raised  is  disposed  of  by  verdict  of  the 
jury  or  otherwise.     Powell  v.  Jenney,  11  Allen  104,  105. 

Sect.  31.  Prior  to  St.  1850,  c.  278,  of  which  this  section  is  a  re- 
enactment,  a  respondent  in  a  petition  for  partition  had  no  remedy 
for  any  improvements  made  by  him  or  by  those  under  whom  he 
claimed.     Marshall  v.  Crehore,  13  Met.  462,  468. 

Except  as  provided  in  this  section  a  party  can  have  no  allowance 
for  improvements.     Aldrich  v.  Husband,  131  Mass.  480,  482. 

'■'■And  he  shall  in  like  manner  he  liahlefor  the  plaintiff'' s  or  peti- 
tioners share  of  the  rents,  profits^  and  other  damages  mentioned  in 
said  chapter^  The  respondent  is  not  so  liable  unless,  as  provided 
in  the  first  part  of  this  section,  it  appears  by  the  pleadings  that  he 
denied  the  title  of  the  petitioner  to  some  part  of  the  premises. 
Chandler  v.  Simmons,  105  Mass.  412. 

Unless  a  party  brings  himself  within  the  provisions  of  this  section, 
he  has  no  remedy  for  improvements  made  by  him  on  the  premises 
to  be  divided.     Husband  v.  Aldrich,  135  Mass.  317. 

Sect.  35.  Where  final  judgment  had  been  rendered  upon  a  peti- 
tion for  partition  brought  by  one  who  alleged  that  he  was  a  tenant 
in  common  with  certain  persons  unknown,  and  notice  to  all  persons 
interested  had  been  published  pursuant  to  an  order  of  court,  but  no 
person  had  appeared  to  answer,  it  was  held  that  a  claimant  could 
not  afterwards,  upon  showing  that  the  petitioner,  wlien  he  filed  his 
petition,  knew  that  the  claimant  was  interested  in  the  land,  treat  the 
judgment  for  partition  as  invalid,  and  maintain  a  writ  of  entry  for 
an  undivided  share  of  the  land.     Foster  v.  Abbot,  8  Met.  596. 

Though  the  judgment  in  partition  is  conclusive  as  to  the  existing 

43 


674  PARTITION   OF  LANDa 

rights  of  the  parties,  it  will  not  operate  as  a  warranty  to  estop  them 
from  claiming  rights  afterwards  acquired  by  them.  Richardson  v. 
Cambridge,  2  Allen  118,  122. 

See  also  notes  to  section  63  of  this  chapter. 

Sect.  38.  This  provision,  which  was  first  enacted  in  Rev.  St.  c. 
103,  s.  38,  altered  the  law  as  it  previously  existed.  See  Report  of 
Commissioners  on  Revision  of  1836,  note  to  c.  103,  s.  35.  —  Cook  v. 
Allen,  2  Mass.  462.  —  Dascomb  v.  Davis,  5  Met.  335,  340. 

Sect.  41.  Where,  on  a  petition  by  one  of  two  tenants  in  common, 
the  whole  estate  was  by  mistake  set  off  to  the  petitioner,  a  parcel 
outside  of  that  owned  in  common  being  set  off  to  the  co-tenant, 
who  had  not  appeared  and  answered,  it  was  held  that  the  co-tenant 
might  under  this  section  recover  his  share  of  the  land  from  the  peti- 
tioner.    Nichols  V.  Smith,  22  Pick.  316. 

PARTITIOX  IN  PROBATE  COURTS. 

If  a  probate  court,  in  making  partition,  does  not  proceed  pursuant 
to  the  provisions  of  this  chapter,  its  decree  may  be  avoided  not  only 
by  appeal,  but  in  collateral  proceedings.  Jenks  v.  Howland,  3  Gray 
536,  537.     See  also  Smith  v.  Rice,  11  Mass.  507,  513. 

Prior  to  St.  1869,  c.  121  (by  which  statute  provisions  similar  to 
those  contained  in  sections  45-47  were  first  enacted),  if  partition 
was  made  in  a  probate  court  which  had  not  properly  jurisdiction  of 
the  settlement  of  the  estate  of  the  deceased,  the  partition  was  void. 
Sigourney  v.  Sibley,  21  Pick.  101,  107. 

Partition  of  Estate  of  Deceased  Person  among  Heirs,  etc. 

Sect,  48,  "  And  all  persons  holding  under  them  hy  conveyance  or 
otherwise.''''  Prior  to  St.  1817,  c.  190,  s.  24,  a  probate  court  could 
not  make  partition  among  heirs  or  devisees  after  one  of  them  had 
conveyed  away  his  share.     Pond  v.  Pond,  13  Mass.  413, 

Sect.  51.  As  to  the  notice  required  under  the  statutes  prior  to  the 
Revised  Statutes  of  1836,  see  Thayer  v.  Thayer,  7  Pick.  209,  213. 

Sect.  55.  "  Unless  two  or  more  of  the  parties  consent  to  hold  their 
shares  together  and  undivided.^'  Under  the  statutes  prior  to  the 
Revised  Statutes  of  1836,  the  court  could  not  allow  some  of  the 
parties  to  hold  as  tenants  in  common.  Arms  v.  Lyman,  5  Pick.  210, 
211.     But  see,  contra,  Thayer  v.  Thayer,  7  Pick.  209,  213. 

Sect.  56.     See  section  71  of  this  chapter  and  note  to  the  same. 

St.  1838,  c.  28,  of  which  the  latter  part  of  this  section  is  a  re-enact- 
ment, seems  to  have  been  enacted  by  reason  of  the  decision  in  Cod- 
jnan  v.  Tinkham,  15  Pick.  364,  under  which  it  appeared  that  Rev. 
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St.  c.  103,  s.  57,  re-enacted  in  the  first  part  of  this  section,  would  not 
authorize  the  probate  court  to  set  off  to  one  person  the  whole  estate 
to  be  divided. 

Sect.  57.  As  to  the  effect  of  this  section,  see  remarks  of  Jackson, 
J.,  in  Smith  v.  Rice,  11  Mass.  507,  511. 

Sect.  58.  Although  the  charges  and  expenses  of  the  commis- 
sioners have  not  been  ascertained  and  allowed  by  the  court,  pursuant 
to  this  section,  such  fact  will  not  prevent  the  commissioners  from 
recovering  their  compensation  from  the  parties  employing  them. 
Potter  V.  Hazard,  11  Allen  187,  192. 

It  seems  that  this  section  "  was  intended  to  apply  only  to  parties 
interested  in  the  partition,  and  not  to  affect  other  persons  rendering 
services  in  relation  to  the  partition,  as  officers,  commissioners,  or 
otherwise.  The  statute  was  not  intended  to  give  a  remedy  to  per- 
sons rendering  such  services,  but  a  right  of  contribution  to  parties 
who  had  incurred  expense  in  procuring  them."  See  Langdon  v. 
Palmer,  133  Mass.  413,  414. 

Sect.  59.  If  there  is  no  real  uncertainty  as  to  the  legal  rights  of 
the  parties,  it  is  the  duty  of  the  court  to  make  partition,  although 
one  of  the  parties  should  insist  that  there  is  a  controversy  between 
them      Dearborn  v.  Preston,  7  Allen  192. 

If,  when  the  court  assumes  jurisdiction,  there  is  no  dispute,  and 
the  shares  do  not  seem  to  the  judge  to  be  uncertain,  he  must  retain 
jurisdiction,  although  subsequently  the  shares  do  appear  to  him  to  be 
uncertain.    Potter  v.  Hazard,  11  Allen  187,191.     See  also  section  64. 

Sect.  63.  Where  one  had  joined  in  a  petition,  representing  that 
his  wife  was  entitled  to  a  share,  although  such  share  had  previously 
become  vested  in  him  by  mesne  conveyances,  it  was  held  that  the 
partition  vested  a  valid  title  in  her  as  against  him  and  his  heirs. 
Carpenter  v.  Green,  11  Allen  26. 

A  judgment  for  partition  is  conclusive  evidence,  as  against  the 
parties  and  their  pi-ivies,  that  the  land  divided  had  been  previously 
held  by  the  parties  as  tenants  in  common.  Edson  v.  Munsell,  12 
Allen  600. 

See  also  notes  to  section  35  of  this  chapter. 

As  to  the  proper  form  of  the  final  decree  in  the  probate  court,  see 
White  V.  Clapp,  8  Met.  365,  369,  370. 

GENERAL    PROVISIONS. 

Sect.  64.     See  Potter  v.  Hazard,  11  Allen  187,  191. 
This  section  adopts  and  confirms  the  rule  laid  down  in  Stearns  v. 
Stearns,  16  Mass.  167,  171. 
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Sect.  68.     See  notes  to  section  3  of  this  chapter. 

Sect.  69.  This  provision  seems  to  have  been  enacted  by  reason 
of  the  decision  in  Winthrop  v.  Minot,  9  Gush.  405,  in  which  case  it 
was  held  that  a  petition  for  partition  could  not  be  maintained  when 
the  petitioner  was  seized  of  one  moiety  in  his  own  right  and  of  the 
other  as  trustee  jointly  with  other  persons. 

Sect.  70.  The  giving  of  the  notice  provided  for  in  this  section  is 
not  a  condition  precedent  to  the  right  to  partition,  though  the  fact 
that  the  notice  was  not  given  may  affect  the  validity  of  the  partition 
when  made.     Taylor  v.  Blake,  109  Mass.  513,  518. 

"  To  the  persons  who  may  he  parents  of  such  persons  not  in  being.** 
For  a  case  in  which  the  persons,  who  might  be  such  parents,  could 
not  be  determined,  see  Taylor  v.  Blake,  109  Mass.  518,  516. 

Sect.  71.  "  The  partition  shall  not  he  established  by  the  court 
until  all  such  sums  are  paid  .  .  .  or  secured,^*  ^c.  Unless  such 
sums  are  so  paid  or  secured  before  the  decree  establishing  the  parti- 
tion, the  partition  will  be  voidable  by  the  parties  to  whom  the  sums 
were  awarded.  Jenks  v.  Howland,  3  Gray  536.  —  Thayer  v.  Thayer, 
7  Pick.  209,  214.  —  White  v.  Clapp,  8  Met.  365,  370.  —  Newhall  v. 
Sadler,  16  Mass.  122.  But  if  the  parties  to  whom  the  money  is 
awarded  subsequently  receive  it,  they  thereby  ratify  the  award  and 
cannot  afterwards  avoid  it.  White  v.  Clapp,  8  Met.  365,  370.  The 
mere  receipt  of  interest,  however,  on  the  amount  awarded  will  not 
have  this  effect.  Thayer  v.  Thayer,  7  Pick.  209,  214.  Nor  will  a 
subsequent  tender  of  the  money  to  the  party  entitled,  if  refused  by 
him,  be  of  any  effect.     Jenks  v.  Howland,  3  Gray  536. 

Sect.  74.     See  Potter  v.  Hazard,  11  Allen  187,  191. 

Sect.  75.  Prior  to  St.  1847,  c.  170,  s.  1,  the  provisions  of  which 
are  re-enacted  in  this  section,  the  statute  required  the  "  return  "  to 
be  "  recorded  in  the  registry  of  deeds  for  the  county  in  which  the 
lands  lie."  Rev.  St.  c.  103,  ss.  29,  59.  For  earlier  laws  regarding 
the  recording  of  partitions,  see  St.  1820,  c.  54,  s.  2.  —  St.  1817,  c. 
190,  s.  26.  —  St.  1783,  c.  41,  s.  1.  By  St.  1847,  c.  170,  s.  2,  it  was 
provided  that  records  of  partition  previously  made  should  be  valid, 
whether  made  from  the  original  return  or  from  a  copy. 

DIVISION   OF   WATER   RIGHTS. 

Sect.  76.  For  a  case  arising  under  this  section,  see  De  Witt  v. 
Harvey,  4  Gray  486,  496,  499. 

As  to  the  equity  powers  of  the  supreme  court  regarding  the  divi- 
sion of  water  rights  prior  to  tlie  enactment  of  this  statute  provision, 
see  Adam  v.  Briggs  Iron  Co.,  7  Gush.  361,  366. 
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CHAPTER  179. 

OF  WASTE   AND   TRESPASS   ON   REAL   ESTATE. 

"The  proposition  is  an  entirely  plain  one,  that  the  owner  of  land 
cannot  maintain  an  action  of  trespass  for  acts  done  by  a  disseizor 
during  his  disseizin  without  a  re-entry.  But  it  is  equally  clear  that, 
if  the  owner  is  in  possession  of  land,  the  act  of  disseizin  by  the  dis- 
seizor is  a  trespass  for  which  he  has  his  action,  though  he  may  not 
recover  for  the  mesne  profits  or  intermediate  damage  during  the 
time  he  is  disseized  until  he  shall  by  suit  or  otherwise  have  regained 
possession."  Lord,  J.,  in  Murray  v.  Fitchburg  R.  R.,  130  Mass.  99, 
101. 

Section  1.  "  jShall  recover  the  place  wasted  and  the  amount  of  the 
damage.'^  As  to  the  law  prior  to  this  statute  provision,  see  Sackett 
V,  Sackett,  8  Pick.  309.  —  Padelford  v.  Padelford,  7  Pick.  152.  — 
Sackett  v.  Sackett,  5  Pick.  192. 

Sect.  3.  Although  real  actions  of  waste,  if  brought  by  tenants  in 
common,  must  be  brought  by  them  separately,  yet,  in  an  action  of 
tort  in  the  nature  of  waste  under  this  section,  they  must  all  join. 
Bullock  V.  Hayward,  10  Allen  460,  461. 

Sect.  4.  As  to  the  right  of  the  mortgagee  of  a  reversion  to  main- 
tain an  action  under  this  section,  see  Fay  v.  Brewer,  3  Pick.  203. 

Sect.  6.  This  section  does  not  require  one  of  several  tenants  in 
common  of  a  right  to  dig  and  remove  ore  from  land  of  another,  who 
owns  the  fee  of  the  land,  to  give  notice  to  such  owner  of  the  fee  of 
his  intention  to  enter,  <fec.     Arnold  v.  Stevens,  1  Met.  266. 

This  section  applies  "  only  to  cases  of  known  and  recognized  ten- 
ancies in  common  or  joint  tenancies,  and  not  to  cases  where  a  party 
enters  upon  land  and  cuts  wood  or  timber  under  an  honest  claim 
that  he  owns  the  whole  in  fee  or  by  some  other  title  than  that  of  a 
tenant  in  common  or  joint  tenant."  Jenkins  v.  Wood,  145  Mass. 
494,  496. 

As  to  the  purpose  and  effect  of  this  section,  see  also  Prescott  v. 
Nevers,  4  Mason  326,  331.  — Byam  v.  Bickford,  140  Mass.  31,  35. 

Sect.  7.  An  action  under  this  section  is  not  within  P.  S.  c.  197, 
s.  4,  limiting  actions  for  penalties  to  one  year.  Adams  v.  Palmer,  6 
Gray  339.  —  Goodridge  v.  Rogers,  22  Pick.  495. 

Sect.  8.  "  In  an  action  of  tort."  This  is  the  sole  remedy,  Bos- 
ton Iron  Co.  V.  King,  2  Cush.  401,  405.  As  to  the  form  of  action 
under  an  earlier  statute,  see  Reed  v.  Davis,  8  Pick.  514,  516. 
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Sect.  9.  Under  this  section  an  action  cannot  be  maintained  by- 
one  tenant  in  common  against  another.  Hastings  v.  Hastings,  110 
Mass.  280,  285. 

As  to  the  proper  form  of  a  declaration  under  this  section,  see 
Snelling  v.  Garfield,  114  Mass.  443,  445. 

In  an  action  under  this  section  the  jury  may  either  assess  single 
damages,  leaving  it  to  the  court  to  treble  them,  or  may,  after  esti- 
mating single  damages,  treble  them  themselves.  Snelling  v.  Gar- 
field, 114  Mass.  443,  445. 

Sect.  10.  "  When  a  trespass  on  lands  has  been  casual  and  invol- 
untary.''^ A  trespass  committed  under  a  claim  of  right  is  not  to  be 
deemed  a  casual  and  involuntary  trespass.  Yiall  v.  Carpenter,  16 
Gray  285. 

Sect.  11.  As  to  the  time  when  the  money  must  be  brought  into 
court,  see  Warren  v.  Nichols,  6  Met.  261,  267. 


CHAPTER  180. 

OF   ACTIONS   FOR  PRIVATE  NUISANCES. 

Section  1.  "iw  an  action  of  tort  for  a  nuisance.'*  As  to  what  is 
such  an  action,  see  Codman  v.  Evans,  7  Allen  431. 

For  a  case  in  which  the  court  in  its  discretion  refused  to  order 
the  abatement  of  a  nuisance,  see  Bemis  v.  Clark,  11  Pick.  452.  It 
is  to  be  noted,  however,  that,  when  this  action  arose,  there  was  no 
statute  provision,  like  that  contained  in  section  3,  entitling  the  plain- 
tiff to  judgment  for  abatement,  as  of  right,  in  a  second  suit. 

The  defendant  by  altering  the  nuisance  in  part  after  the  com- 
mencement of  the  action  cannot  deprive  the  court  of  the  power  to 
order  an  abatement.     Rice  v.  Moorehouse,  150  Mass.  482,  483. 


CHAPTER  181. 
OF  the  foreclosure  and  redemption  of  mortgages. 

Upon  the  question  whether  a  United  States  court  might  not  de- 
cree a  different  foreclosure  from  that  provided  for  in  this  chapter, 
see  1  Am.  Law  Rev.  27,  28. 

It  seems  that,  while  the  estate  of  the  owner  of  the  equity  of 
redemption  is  being  settled  in  bankruptcy,  a  valid  foreclosure  of  a 
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mortgage  cannot,  as  against  the  assignee  in  bankruptcy,  be  effected 
except  by  proceedings  in  the  United  States  courts.  Hutchings  v. 
Muzzy  Iron  Works  (U.  S.  Dist.  Ct.,  Maine  Dist.),  8  Nat.  Bank,  Reg. 
458. —  Whitman  v.  Butler  (U.  S.  Dist.  Ct.,  Rhode  Island  Dist.), 
8  Nat.  Bank.  Reg.  487.  —  In  re  Henry  Brinkman  (U.  S.  Dist.  Ct., 
S.  Dist.  N.  Y.),  7  Nat.  Bank.  Reg.  421.  —  Phelps  v.  Sellick  (U.  S. 
Dist.  Ct.,  Mich.  Dist.),  8  Nat.  Bank.  Reg.  390.  — In  re  Sabin  (U.  S. 
Dist.  Ct.,  E.  Dist.  Mich.),  9  Nat.  Bank.  Reg.  383.  But  see,  contra. 
Brown  v.  Gibbons,  37  Iowa  654.  But  if  the  assignee  in  bankruptcy 
does  not  object,  the  bankruptcy  of  the  mortgagor  will  not  of  itself 
affect  the  validity  of  the  execution  of  the  power  of  sale  by  the  mort- 
gagee. Hall  V.  Bliss,  118  Mass.  554,  561.  See  also  Eyster  v.  Gaff, 
91  U.  S.  521. 

As  to  the  right  of  a  mortgagor,  upon  or  previous  to  foreclosure,  to 
remove  from  the  mortgaged  premises  fixtures  which  he  has  annexed 
thereto  subsequently  to  the  execution  of  the  mortgage,  see  Winslow 
V.  Merchants'  Ins.  Co.,  4  Met.  306,  310.  — Butler  v.  Page,  7  Met. 
40.  —  Cole  V.  Stewart,  11  Cush.  181. 

Where  a  tenant  of  a  mortgagor,  after  the  execution  of  the  mort- 
gage, annexes  fixtures  to  the  mortgaged  premises,  his  right,  as 
against  the  mortgagee,  to  remove  such  fixtures,  will  not  be  better 
than  that  of  his  landlord,  the  mortgagor.  Lynde  v.  Rowe,  12  Allen 
100.  So  of  one  who  annexes  fixtures  to  mortgaged  premises  under  a 
contract  with  the  mortgagor  that  the  articles  annexed  shall  remain 
the  property  of  the  party  annexing  them.  Clary  v.  Owen,  15  Gray 
522.  As  to  the  right  of  a  mortgagee  to  maintain  an  action  against 
a  mortgagor  or  a  third  person  who,  prior  to  any  breach  of  the  con- 
dition of  the  mortgage,  removes  fixtures  from  the  mortgaged  prem- 
.  ises,  see  Gooding  v.  Shea,  103  Mass.  360,  362.  —  Byrom  v.  Chapin, 
113  Mass.  308,  311.  —  King  v.  Bangs,  120  Mass.  514. 

FORECLOSURE    BT   THREE   YEARS'   POSSESSION. 

Section  1.  "  The  mortgagee  may  recover  possession  of  the  mortgaged 
premises  by  action^''  S^c.  A  mortgagee  may  maintain  such  action, 
even  although  he  is  already  in  possession  of  the  mortgaged  premises. 
Merriam  v.  Merriam,  6  Cush.  91.  —  Mann  v.  Earle,  4  Gray  299,  300. 
—  Devens  v.  Bower,  6  Gray  126,  127.  —  Beavin  v.  Gove,  102  Mass. 
298  ;  —  also  section  12  of  this  chapter.  And  the  commencement  of 
such  action  will  not  be  an  abandonment  of  the  previous  possession. 
Page  V.  Robinson,  10  Cush.  99,  101. 

A  second  mortgagee  may  maintain  such  action  against  one  who 
holds  both  the  first  mortgage  and  the  equity  of  redemption.    Kilborn 
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V.  Robbins,  8  Allen  466,  472.  —  Croriin  v.  Hazletine,  3  Allen  324.  — 
Doten  V.  Hair,  16  Gray  149.  —  Cochran  v.  Goodell,  131  Mass.  464, 
466. 

So  also  a  second  mortgagee  may  maintain  such  action  against  the 
mortgagor,  although  the  first  mortgagee  has  recovered  a  conditional 
judgment  upon  his  mortgage,  under  which  he  holds  possession. 
Amidown  v.  Peck,  11  Met.  467,  469. 

So  also  a  mortgagee  of  a  remainder  or  reversion  may  maintain 
such  action  during  the  life  of  the  tenant  of  the  particular  estate. 
Penniman  v.  HoUis,  13  Mass.  429,  432. 

After  a  mortgagee  has  brought  an  action  for  possession  and  fore- 
closure, he  may  nevertheless,  at  any  time  while  such  action  is  pend- 
ing, make  a  peaceable  entry  for  the  same  purpose.  Mann  v.  Earle, 
4  Gray  299. 

A  mortgagee  may  proceed  concurrently  with  an  action  of  contract 
on  the  mortgage  note  and  a  writ  of  entry  to  foreclose  the  mortgage, 
and  the  recovery  of  judgment  in  the  action  on  the  note,  if  not  satis- 
fied by  payment,  will  not  bar  his  writ  of  entry.  Torrey  v.  Cook,  116 
Mass.  163,  165.  — Ely  v.  Ely,  6  Gray  439,  441.  — Draper  v.  Mann, 
117  Mass.  439,  441.  —  Burtis  v.  Bradford,  122  Mass.  129,  131. 

Prior  to  St.  1879,  c.  237,  re-enacted  in  P.  S.  c.  175,  s.  1,  a  mort- 
gagee could  not  bring  an  action  under  G,  S.  c.  137  (re-enacted  in 
P.  S.  c.  175)  to  recover  possession  for  the  purpose  of  foreclosure. 
Walker  v.  Thayer,  113  Mass.  36,  39. 

"  Or"  he  may  make  an  open  and  peaceable  entry  on  such  premises.^' 
Such  entry,  if  made  by  a  mortgagee  after  he  has  quitclaimed  to 
a  third  party  his  interest  in  a  portion  of  the  mortgaged  premises, 
will  nevertheless  be  sufficient  for  the  foreclosure  of  the  mortgage  as 
to  all  the  premises  covered  by  it,  even  the  portion  so  quitclaimed. 
Raymond  v.  Raymond,  7  Cush.  605,  608. 

A  woman  cannot  make  a  valid  entry  as  mortgagee  upon  land  the 
equity  of  redemption  of  which  is  held  by  her  husband.  Tucker  v. 
Fcnno,  110  Mass.  311. 

It  seems  that  where  several  distinct  and  detached  parcels  of  land 
are  mortgaged  by  one  deed,  an  entry  on  one  will  be  a  good  entry  on 
the  whole.  Bennett  v.  Conant,  10  Cush.  163,  165.  —  Lennon  v. 
Porter,  6  Gray  318,  320. 

Even  though  the  entry  made  is  in  fact  not  open,  hut  secret,  it  will 
be  sufficient,  for  the  purpose  of  foreclosure,  if  a  proper  certificate  of 
two  witnesses,  according  to  section  2,  is  made  and  recorded.  Ellis 
V.  Drake,  8  Allen  161,  163.  —  Tompson  v.  Tappan,  139  Mass.  506, 
507. 


PUBLIC   STATUTES,  c.  181,  s.  1.  681 

After  the  mortgagee  has  entered,  he  is  in  law  to  be  considered  in 
possession,  and  he  may  maintain  an  action  of  tort  for  breaking  and 
entering,  even  against  one  whose  trespass  was  committed  before  the 
recording  of  the  certificate  of  entry.  Thompson  v.  Vinton,  121  Mass. 
139,  113. 

"  And  such  possession  .  .  .  continued  peaceahly y  No  actual  pos- 
session by  the  mortgagee  is  required  ;  the  constructive  possession, 
which  the  law  presumes  to  continue  after  his  formal  entry,  is  suffi- 
cient under  the  statute.  Ellis  v.  Drake,  8  Allen  161, 163.  — Fletcher 
V.  Gary,  103  Mass.  475,  477.  —  Hobbs  v.  Fuller,  9  Gray  98.  —  Palmer 
V.  Fowley,  5  Gray  545,  546,  548.  —  Cronin  v.  Hazletine,  3  Allen  324. 
—  Bennett  v.  Conant,  10  Gush.  163,  166.—  Swift  v.  Mendell,  8  Gush. 
357.  —  Raymond  v.  Raymond,  7  Gush.  605,  609.  —  Morse  v.  Bassett, 
132  Mass.  502,  509.  See,  however,  26  Law  Reporter  602,  for  re- 
marks upon  these  cases. 

'■'■  For  three  yearsP  In  computing  such  three  years,  the  day  of 
the  entry  is  to  be  excluded.     Fuller  v.  Russell,  6  Gray  128. 

And  if  the  last  day  of  the  three  years  is  a  Sunday,  the  mortgagor 
is  too  late,  if  he  fails  to  tender  performance  of  the  condition  of  the 
mortgage  until  the  following  Monday.  Haley  v.  Young,  134  Mass. 
364. 

For  a  case  in  which  the  three  years  may  be  slightly  extended,  see 
note  to  section  21. 

It  has  been  held  that  a  foreclosure  did  not  take  effect,  where  the 
mortgagee,  before  the  expiration  of  the  three  years,  gave  to  the 
mortgagor  a  bond  conditioned  to  discharge  the  mortgage  upon  pay- 
ment of  the  mortgage  debt  at  a  future  day,  and,  before  such  day, 
though  after  the  expiration  of  the  three  years,  the  debt  was  actually 
paid.     Joslin  v.  Wyman,  9  Gray  63. 

Where  a  mortgagee  has  made  an  entry  to  foreclose,  and  afterwards 
brings  an  action  for  the  same  purpose,  an  entry  made  under  the 
judgment  in  such  action  will  waive  the  prior  entry  so  far  as  to  pre- 
vent the  three  years  from  running  from  the  time  when  such  prior 
entry  was  made  ;  and  it  seems^  that  the  mere  bringing  of  such  action 
will  have  the  same  effect.  Fay  v.  Valentine,  5  Pick.  418.  —  Page  v. 
Robinson,  10  Gush.  99, 101.  —  Fletcher  v.  Gary,  103  Mass.  475. 

As  to  the  effect  of  a  payment  by  the  mortgagor,  before  the  three 
years  have  expired,  on  account  of  principal  or  interest  of  the  mort- 
gage debt,  compare  cases  cited  in  notes  to  section  42  relative  to  the 
effect  of  such  a  payment  after  the  three  years. 

"  Shall  forever  foreclose  the  right  of  redemption.^^  After  the  expi- 
ration of  the  three  years,  the  mortgagor  will  not  be  allowed  to  show 
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the  illegality  of  the  original  consideration  of  the  mortgage,  as  that 
it  was  made  to  secure  a  note  given  for  the  price  of  liquors  illegally 
sold.     McLaughlin  v.  Cosgrove,  99  Mass.  4. 

Sect.  2.  Certificate  hy  mortgagor.  Where  a  mortgagor  signs  a 
certificate  according  to  this  section,  he  and  those  claiming  under  him 
are  estopped  to  deny  that  an  entry  was  made  as  stated  in  such  cer- 
tificate. Bennett  v.  Conant,  10  Cush.  163,  166.  —  Oakham  v.  Rut- 
land, 4  Cush.  172.  —  Lawrence  v.  Fletcher,  10  Met.  344,  347. 

After  the  mortgagor  has  conveyed  the  equity  to  a  third  person  by 
a  deed  duly  recorded,  he  cannot  give  a  good  certificate,  even  though 
he  remains  in  possession  of  the  mortgaged  premises.  Sisson  v.  Tate, 
109  Mass.  230. 

The  following  would  seem  to  be  a  proper  form  for  a  certificate  by 
a  mortgagor.  It  is  specially  to  be  noted  that  such  certificate  must, 
by  the  terms  of  this  section,  be  "  made  on  the  mortgage  deed^ 

I,  A.  B.,  the  within-named  mortgagor  [or,  N.  O.,  the  person  claiming 
under  the  within-named  mortgagor],  hereby  acknowledge  and  certify  that 
C.  D.,  the  within-named  mortgagee  [or,  E.  F.,  tlie  assignee  of  the  within 
mortgage],  has  this  day  [by  R.  S.,  his  agent  thereto  duly  authorized]  made 
an  open,  peaceable,  and  unopposed  entry  upon  the  premises  described  in 
the  within  mortgage,  for  breach  of  the  condition  therein  contained. 

Witness  my  hand  this  seventh  day  of  January,  a.  d.  1882. 

Certificate  of  tioo  witnesses.  It  is  not  necessary  that  this  certifi- 
cate, like  that  by  the  mortgagor,  should  be  made  on  the  original 
mortgage.     Bartlett  v.  Johnson,  9  Allen  530,  535. 

It  seems  that  a  certificate  of  two  witnesses,  duly  made  and  re- 
corded as  provided  in  this  section,  will  be  conclusive  evidence  that  an 
entry  has  been  made  as  therein  set  forth.  Ellis  v.  Drake,  8  Allen 
161,  163.  But  it  will  not  be  conclusive  evidence  that  there  has  been 
any  breach  of  condition  such  as  to  authorize  the  entry.  Pettee  v. 
Case,  11  Gray  478. 

A  signature  by  a  mark  has  been  held  to  be  a  sufficient  signa- 
ture of  a  witness  to  a  certificate  under  this  section.  Thompson  v. 
Kenyon,  100  Mass.  108,  111. 

It  is  not  necessary  that  the  certificate  should  allege  the  entry  to 
have  been  either  open,  peaceable,  or  unopposed.  Thompson  v.  Ken- 
yon, 100  Mass.  108.  —  Hawkes  v..  Brigham,  16  Gray  561.  It  seems 
however  that,  if  such  allegation  is  not  included  in  the  certificate,  it 
will  be  open  to  the  mortgagor  to  prove  that  the  entry  was  not  in 
fact  open  and  peaceable.  See  Hawkes  v.  Brigham,  16  Gray  561, 
566. 
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A  certificate  sworn  to  before  the  mortgagee  himself,  he  being  a 
justice  of  the  peace,  is  not  valid.     Judd  v.  Tryon,  131  Mass.  345. 

The  following  would  seem  to  be  a  proper  form  for  a  certificate  by 
two  witnesses  :  — 

We  hereby  certify  that  we  wore  this  day  present  and  saw  C.  D.,  the 
mortgagee  named  in  a  certain  mortgage  deed  given  b}'  A.  B.,  dated,  &c., 
and  recorded,  &c.  [or,  E.  F.,  the  assignee  of  a  certain  mortgage  given  by 
A.  B.  to  C,  D.,  dated,  &c.,  and  recorded,  &c.],  make  an  open,  peaceable, 
and  unopposed  entry  on  the  premises  described  in  the  said  mortgage,  for 
the  purpose,  by  him  declared,  of  foreclosing  said  mortgage  for  breach  of 
the  condition  thereof. 

In  witness  whereof  we  hereto  set  our  hands  this  seventh  day  of  January, 
A.  D.  1882.  P.  R. 

S.T. 


Commonwealth   of  Massachusetts. 

Suffolk,  ss.  Boston,  7th  January,  1882. 

Then  personally  appeared  the  above-named  P.  R.  and  S.  T.,  and  made 
oath  that  the  above  certificate  hy  them  subscribed  is  true,  before  me  — 

U.  H.  C,  Justice  of  the  Peace. 

A  certificate,  duly  recorded,  as  provided  in  this  section,  is  con- 
structive notice  of  the  entry  to  all  persons  who  claim  by  any  title 
acquired  subsequently  to  the  mortgage  under  which  the  entry  is 
made.  Robbins  v.  Rice,  7  Gray  202,  203.  —  Lennon  v.  Porter,  5 
Gray  318,  319. 

"  Sivorn  to  before  a  justice  of  the  peace.""  The  oath  may  be  taken 
before  a  notary  public  as  well  as  before  a  justice  of  the  peace.  Mur- 
phy V.  Murphy,  145  Mass.  224. 

"  If  the  mortgage  is  recorded  in  the  same  registry y  This  clause 
was  first  inserted  in  the  General  Statutes  of  1860 ;  it  seems,  how- 
ever, that  even  under  the  earlier  statutes  the  note  of  reference  was 
not  required  when  the  mortgage  was  not  recorded  in  the  same  reg- 
istry.    See  Clark  v.  Crosby,  101  Mass.  184,  187. 

Evidence  of  entry  under  earlier  laws.  Prior  to  the  Revised  Stat- 
utes, though  an  entry  in  the  presence  of  witnesses  was  one  of  the 
prescribed  methods  of  foreclosing  mortgages,  no  certificate  of  the 
facts  was  required  to  be  made,  —  and  prior  to  St.  1785,  c.  22,  s.  2, 
even  the  presence  of  witnesses  at  the  entry  was  not  necessary.  See 
Whitney  v.  Guild,  11  Gray  496,  501.  —  Skinner  v.  Brewer,  4  Pick. 
468.  —  Thayer   v.  Smith,  17  Mass.  429.  —  Scott    v.  McFarland,  13 
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Mass.  309,  314.  Prior  to  the  provision  for  recording  a  certificate  of 
the  entry,  such  entry  was  effectual  only  against  those  who  had  no- 
tice of  it,  express  or  implied.  Thayer  v.  Smith,  17  Mass.  429.  — 
Gibson  v.  Crehore,  5  Pick.  146,  151.  —  Gibson  v.  Crehore,  3  Pick. 
475.  —  Lund  v.  Woods,  11  Met.  566.  As  to  the  mode  of  proving  an 
entry,  prior  to  the  provision  for  recording  a  certificate,  see  Crittenden 
V.  Rogers,  8  Gray  452,  454.  —  Smith  v.  Johns,  3  Gray  517,  520. 

Sect.  3.  An  action  under  this  section  is  not  properly  a  writ  of 
entry.  Webster  v.  Vandeventer,  6  Gray  428,  430.  But  see  Bobbins 
V.  Rice,  7  Gray  202.  An  action  under  this  section  "  differs  from  an 
ordinary  writ  of  entry,  and  is  in  the  nature  of  a  bill  in  equity  and 
governed  by  the  same  rules  as  to  parties  and  relief."  Gray,  C.  J., 
in  Cochran  v.  Goodell,  131  Mass.  464,  465. 

An  action  under  this  section  cannot  be  maintained  by  one  of  two 
joint  mortgagees,  where  the  mortgage  was  given  to  secure  a  joint 
debt.  Webster  v.  Vandeventer,  6  Gray  428,  430.  But  it  seems  that 
where  a  mortgage  has  been  given  to  two,  to  secure  their  several  de- 
mands, either  mortgagee  may  bring  an  action  alone  to  enforce  his 
own  demand.  Burnett  v.  Pratt,  22  Pick.  556.  And  where  a  mort- 
gage has  been  given  to  two,  to  secure  a  note  to  them  jointly,  in  the 
case  of  the  death  of  one  mortgagee,  an  action  to  foreclose  may  be 
brought  by  the  survivor.  Blake  v.  Sanborn,  8  Gray  154.  If,  how- 
ever, the  mortgage  was  given  to  secure  separate  notes,  the  surviving 
mortgagee  cannot  bring  an  action  in  behalf  of  the  one  that  has  de- 
ceased. Burnett  v.  Pratt,  22  Pick.  556.  —  Blake  v.  Sanborn,  8  Gray 
154,  155.  Two  parties  who  hold  separate  mortgages,  given  at  the 
same  time,  upon  the  same  land,  may  join  in  an  action  to  foreclose 
such  mortgages.     Cochran  v.  Goodell,  131  Mass.  464. 

It  is  not  necessary,  in  order  to  cut  off  her  dower,  to  join  the  wife 
of  the  mortgagor  as  defendant  in  an  action  to  foreclose  a  mortgage 
which  she  has  signed  for  the  purpose  of  releasing  her  dower.  Pitts 
V.  Aldrich,  11  Allen  39. 

If  two  distinct  parcels  are  included  in  one  mortgage,  and  the 
mortgagor  conveys  such  parcels  to  different  persons,  the  mortgagee 
must  bring  two  separate  actions  to  foreclose  such  mortgage.  Tay- 
lor V.  Porter,  7  Mass.  354. 

It  seems  that  one  action  cannot  be  brought  to  foreclose  two 
mortgages  to  the  same  person,  if  such  mortgages  cover  different 
parcels  of  land  and  were  given  to  secure  different  debts.  See  Peck 
V.  Hapgood,  10  Met.  172,  173. 

But  the  assignee  of  two  mortgages  upon  the  same  land,  althougli 
such  mortgages  were  given  at  different  times  to  different  mortga- 
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gees,  may  bring  one  action  to  foreclose  them  both.  Pierce  v.  Bal- 
kam,  2  Cush.  374.  And  he  need  not  in  his  writ  allege  that  he 
claims  under  more  than  one  mortgage.  Grant  v.  Galway,  122  Mass. 
135,  138. 

For  cases  as  to  the  form  of  declaring,  &c.,  prior  to  the  present 
statute,  see  Erskine  v.  Townsend,  2  Mass.  493,  496.  —  Green  v. 
Kemp,  13  Mass.  515,  519.  —  Partridge  v.  Gordon,  15  Mass.  486. — 
Somes  V.  Skinner,  16  Mass.  348,  355. 

Pleadings  in  actions  under  this  chapter.  With  regard  to  these, 
see  Olney  v.  Adams,  7  Pick.  31.  —  Wheelwright  v.  Freeman,  12  Met. 
154.  —  Richmond  Iron  Works  v.  Woodruff,  8  Gray  447.  —  Webster 
V.  Vandeventer,  6  Gray  428. 

"  Mai/  declare  on  his  own  seizin,  stating  that  it  is  in  mortgaged 
See  similar  provisions  in  P.  S.  c.  167,  s.  3. 

Sect.  5.  "  The  court  shall  inquire  and  determine.''^  The  court 
may  submit  to  a  jury  any  disputed  questions  of  fact  as  to  the  amount 
due.  Foss  V.  Hildreth,  10  Allen  76,  77.  —  Slayton  v.  Mclntyre,  11 
Gray  271,  275.     But  see  Laflin  v.  Brown,  7  Met.  576,  581. 

"  How  much  is  due^  If  it  appears  that  nothing  is  due,  the  plain- 
tiff will  not  be  entitled  to  any  judgment,  although,  by  reason  of  the 
fact  that  the  debt  secured  by  the  mortgage  was  not  paid  until  after 
the  day  when  it  became  due,  there  has  been  a  breach  of  the  condi- 
tion of  the  mortgage  and  the  technical  legal  title  is  still  in  the  mort- 
gagee.    Slayton  v.  Mclntyre,  11  Gray  271.  , 

So  also  a  mortgagee  will  not  be  entitled  to  any  judgment  if  his 
mortgage  was  made  to  secure  a  note  given  without  consideration 
(Wearse  v.  Peirce,  24  Pick.  141,  145.  —  Hannan  v.  Hannan,  123 
Mass.  441)  ;  or  a  note,  the  whole  or  a  part  of  the  consideration  of 
which  was  the  price  of  spirituous  liquors  sold  in  violation  of  law. 
Brigham  v.  Potter,  14  Gray  522. 

Where  a  mortgage  of  her  separate  estate  was  given  by  a  married 
woman  and  her  husband,  prior  to  St.  1874,  c.  184,  to  secure  the  pay- 
ment of  a  loan  made  to  a  third  person  by  the  mortgagee,  the  mort- 
gage note  being  signed  by  the  married  woman  alone,  it  was  held  that 
the  note  was  void  and  that  the  mortgagee  was  therefore  not  entitled 
to  any  conditional  judgment.  Heburn  v.  Warner,  112  Mass.  271, 
274.  But  a  different  decision  was  made  in  a  case  similar  in  all  re- 
spects to  that  just  cited,  except  that  the  note  was  signed  not  only  by 
the  married  woman,  but  also  by  her  husband  and  by  a  third  party. 
Bartlett  v.  Bartlett,  4  Allen  440,  443. 

The  fact  that  the  statute  of  limitations  has  run  against  the  note 
will  not  prevent  the  recovery  of  a  conditional  judgment  upon  the 
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mortgage.  Thayer  v.  Mann,  19  Pick.  535. — Norton  v.  Palmer,  142 
Mass.  433,  435.  ' 

Nor  can  a  grantee  of  a  mortgagor,  in  defence  of  a  writ  of  entry 
by  the  assignee  of  the  mortgagee  to  foreclose  the  mortgage,  set  up 
the  fraud  of  the  mortgagee  in  obtaining  the  mortgage  from  the 
mortgagor,  even  though  the  assignee  took  with  notice  of  the  fraud. 
Foster  v.  Wightman,  123  Mass.  100, 101.  —  Fairfield  v.  McArthur,15 
Gray  526. 

The  amount  to  be  named  in  the  conditional  judgment  is  the 
whole  amount  due  at  the  time  when  the  judgment  is  entered,  not 
what  was  due  when  the  action  was  commenced.  Stewart  v.  Clark, 
11  Met.  384. 

The  amount  due  is  to  be  determined  according  to  equity  and  good 
conscience,  although  Rev.  St.  c.  107,  s.  29,  has  not  been  re-enacted 
in  the  later  statutes.  Holbrook  v.  Bliss,  9  Allen  69.  —  Freeland  v, 
Freeland,  102  Mass.  475,  480. 

The  amount  to  be  ascertained  is,  not  what  would  be  due  between 
the  parties  upon  a  settlement  of  all  mutual  demands  between  them, 
but  what  is  due  upon  the  mortgage.     Bird  v.  Gill,  12  Gray  60. 

But,  in  case  of  an  express  agreement  between  the  parties  to  that 
effect,  the  mortgagor  may  be  entitled  to  set  off  a  distinct  debt. 
Holbrook  v.  Bliss,  9  Allen  69,  77.  —  Davis  v.  Thompson,  118  Mass. 
497,  499. 

Where  premises  were  conveyed,  and  at  the  same  time  a  mortgage 
was  given  back  to  secure  a  portion  of  the  purchase  money,  it  was 
held  that  in  determining  the  amount  for  which  a  conditional  judg- 
ment should  be  entered  in  a  suit  to  foreclose  such  mortgage,  the 
amount  for  which  the  mortgagee  was  liable  to  the  mortgagor  by  rea- 
son of  a  breach  of  the  covenant  against  incumbrances  in  the  original 
deed  should  be  deducted.     Davis  v.  Bean,  114  Mass.  360, 

As  to  the  rule  by  which  the  amount  due  is  to  be  determined,  when 
illegal  interest  has  been  taken,  see  Minot  v.  Sawyer,  8  Allen  78.  — 
Hart  V.  Goldsmith,  1  Allen  145. 

The  amount  due,  as  fixed  by  the  conditional  judgment,  is  conclu- 
sive in  a  subsequent  suit  in  equity  to  redeem  the  mortgaged  premises, 
if  such  suit  is  between  the  same  parties  as  the  action  at  law.  Spar- 
hawk  V.  Wills,  5  Gray  423,  427.  But  it  is  not  conclusive  as  against 
one  who  had  acquired  title  to  the  equity  before  the  commencement 
of  the  writ  of  entry,  and  had  not  been  made  a  party  to  that  action. 
Dooley  v.  Potter,  140  Mass.  49,  53. 

See  also  notes  to  section  33  of  this  chapter. 

"  Otherivise  that  the  plaintiff  shall  have  his  execution  for  posses- 
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ston."  Unless  the  execution,  and  the  officer's  return  thereon,  are 
recorded  in  the  registry  of  deeds,  according  to  section  46  of  chapter 
173,  the  three  years  necessary  for  foreclosure  will  not  run  except  as 
against  parties  to  the  action  and  their  heirs  and  devisees  and  those 
having  actual  notice.  See  Robbins  v.  Rice,  7  Gray  202,  203.  This 
recording  of  the  execution  was  first  required  by  St.  1848,  c.  144, 
s.  1. 

Sect.  6.  For  the  origin  and  purpose  of  this  section,  see  Holbrook 
V.  Bliss,  9  Allen  69,  73. 

It  seems  that  if  a  mortgage  is  given  to  secure  the  performance  of 
various  duties  from  time  to  time,  the  court  may  enter  decrees  toties 
quoties,  as  in  equity,  and  may  issue  proper  process  to  carry  such 
decrees  into  effect.  Stewart  v.  Clark,  11  Met.  384,  389.  —  Holbrook 
V.  Bliss,  9  Allen  69,  73. 

Sect.  8.  An  assignee  of  a  mortgage  may  bring  an  action  for  pos- 
session, although  the  assignment  to  him  has  not  been  recorded. 
But  it  seems  that  such  assignment  must  be  recorded  before  the  trial 
of  the  action.     Wolcott  v.  Winchester,  15  Gray  461,  466,  407. 

One  who  has  received  from  a  mortgagee  a  deed  of  the  mortgaged 
premises,  though  unaccompanied  by  any  transfer  or  assignment  of 
the  mortgage  note,  may  maintain  such  action.  Ruggles  v.  Barton, 
13  Gray  506,  507. 

Sect.  9.  "  The  action  may  he  brought  .  .  .  against  whoever  is  ten- 
ant of  the  freehold. ^^  It  seems  that  any  party  who,  although  a  mere 
tenant  for  years  or  at  will,  refuses  to  yield  possession  to  the  mort- 
gagee, when  it  is  demanded  by  him,  may  be  considered  a  disseizor, 
and  therefore,  as  against  him,  tenant  of  the  freehold.  Johnson  v. 
Phillips,  13  Gray  198,  199.  —  Wheelwright  v.  Freeman,  12  Met.  154, 
156.  —  Keith  v.  Swan,  11  Mass.  216.  —  Hunt  v.  Hunt,  17  Pick.  118, 
121.  As  to  who  is  to  be  deemed  tenant  of  the  freehold,  see  also 
Campbell  v.  Bemis,  16  Gray  485. 

If  the  action  is  brought  by  the  mortgagee  against  the  mortgagor  in 
possession,  it  will  not  be  defeated  by  any  subsequent  conveyance  by 
the  mortgagor,  but  all  persons  coming  in  under  the  mortgagor  after 
the  commencement  of  the  action  will  be  bound  by  the  judgment  and 
the  possession  taken  under  it.  Hunt  v.  Hunt,  17  Pick.  118,  121.  It 
seems  that  the  result  would  be  the  same,  if  the  action  were  brought, 
not  against  the  mortgagor,  but  against  any  other  party,  who  might 
be  the  tenant  of  the  freehold,  or  who  might  be  deemed  such  accord- 
ing to  the  cases  cited  above.  Whether  parties  acquiring  title  under 
the  mortgagor  prior  to  the  commencement  of  the  action,  but  subse- 
quently to  the  mortgage,  to  foreclose  wliich  the  action  is  brought. 
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will  be  equally  bound,  though  not  joined  as  defendants,  quaere.  See 
Dooley  v.  Potter,  140  Mass.  52,  53.  But  in  order  to  affect  those  not 
parties  to  the  action,  or  not  having  actual  notice  of  it,  the  execution 
and  the  doings  thereon  must  be  recorded  pursuant  to  P.  S.  c.  173,  s. 
46.  See  Hunt  v.  Hunt,  17  Pick.  118,  123.  —  Robbins  v.  Rice,  7  Gray 
202,  203. 

Sect.  10.  Where  there  is  no  agreement  to  the  contrary,  a  mort- 
gagee has  a  right  to  immediate  possession  of  the  mortgaged  premises, 
and  may  eject  the  mortgagor  before  breach  of  condition.  Lackey  v. 
Holbrook,  11  Met.  458.  — Newall  v.  Wright,  3  Mass.  138,  152,  155. 
Such  agreement  for  possession  by  the  mortgagor  cannot  be  shown  by 
parol  evidence.  Colman  v.  Packard,  16  Mass.  89.  But  it  may 
sometimes  appear  by  necessary  implication  from  the  provisions  of  the 
mortgage.  Thus  where,  in  a  mortgage  from  A.  to  B.,  it  was  recited 
that  the  mortgaged  premises  had  been  conveyed  by  B.  to  A.  "  for  the 
future  maintenance  and  support"  of  B.,  and  that  A.  had  "at  the 
same  time  reconveyed  the  same  to  B.  as  security  for  such  mainte- 
nance and  support,"  and  the  condition  was  that  A.  should  support 
B.,  &c. ;  it  was  held  to  be  a  necessary  implication  from  these  provi- 
sions and  recitals,  that  A.  should  retain  possession,  while  performing 
the  acts  to  secure  performance  of  which  the  mortgage  had  been 
given.     Wales  v.  Mellen,  1  Gray  512,  513. 

Sect.  11.  This  section  adopts  the  law  as  laid  down  in  the  early 
cases  of  Pomeroy  v.  Winship,  12  Mass.  513.  —  Scott  v.  McFarland, 
13  Mass.  309,  313.  —  Newall  v.  Wright,  3  Mass.  138, 155.  —  Erskine 
V.  Townsend,  2  Mass.  493,  496. 

Sect.  12.  For  the  case  of  an  action  to  foreclose,  maintained  as 
provided  in  this  section,  although  the  plaintiff  was  already  in  pos- 
session, see  Merriam  v.  Merriam,  6  Cush.  91. 
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Sect.  18.  The  affidavit  provided  for  by  this  section  need  not 
allege  the  rendering  of  an  account,  nor  the  disposition  that  has  been 
made  of  the  purchase  money.     Childs  v.  Dolan,  5  Allen  319. 

As  to  the  party  by  whom  the  affidavit  may  be  made,  when  the 
mortgagee  is  a  corporation,  see  Mahone  v.  Manchester  &  Lawrence 
R.  R.  Co.,  Ill  Mass.  72,  75. 

The  provision  of  this  section  with  regard  to  the  recording  of  the 
affidavit  and  copy  of  the  notice  in  the  registry  of  deeds  is  merely 
directory,  and  does  not  preclude  a  resort  to  other  evidence  that  the 
power  of  sale  has  been  duly  complied  with.     Field  v.  Gooding,  106 
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Mass.  310,  312.  —  Burns  v.  Thayer,  115  Mass.  89,  93.  —  Learned  v. 
Foster,  117  Mass.  366,  371. 

REDEMPTIOX. 

As  to  the  right  of  a  mortgagee,  upon  redemption,  to  ygvuoyq  fixtures 
annexed  b}'  him  to  the  mortgaged  premises,  of  which  ho  has  been  in 
possession  under  his  mortgage,  see  Taylor  v.  Tovvnsend,  8  Mass.  411, 
416. 

A  mortgagor  will  be  barred  of  his  right  to  redeem  from  one 
whom  he  has  encouraged  to  purchase  the  mortgage  by  assertions 
that  he  should  never  redeem  it,  and  who  has  therefore  purchased  the 
mortgage  and  made  extensive  improvements  upon  the  mortgaged 
premises.  Fay  v.  Valentine,  12  Pick.  40. —  McSorley  v.  Larissa, 
100  Mass.  270,  271.  —  Tufts  v.  Tapley,  129  Mass.  380,  383. 

In  a  bill  to  redeem,  the  amount  to  be  paid  is  to  be  ascertained 
"  according  to  equity  and  good  conscience."  Donohue  v.  Chase,  139 
Mass.  407,  409. 

Sect.  21.  "  Or  any  person  lawfully  claiming  or  holding  nnder 
him."  This  does  not  include  "  those  having  only  an  equitable  title 
to  the  right  of  redemption,  or  claiming  it  merely  under  coijtracts  of 
purchase,  but  is  Intended  to  comprehend  only  those  to  whom  the 
legal  title  of  the  mortgagor  has  been  transferred  by  deed  or  by  op- 
eration of  law."  McDougald  v.  Capron,  7  Gray  278,  279.  It  is  to 
be  noted,  however,  that  this  case  arose  before  the  supreme  court  had 
full  equity  powers.     See  also  Bacon  v.  Abbott,  137  Mass.  397. 

Under  this  provision  a  tenant  for  years  may  redeem  a  moi;tgage 
made  by  his  lessor  ,  and  it  seems  that  one  who  has  only  an  easement 
in  the  mortgaged  premises  may  redeem  them.  Bacon  v.  Bowdoin, 
22  Pick.  401,  404,  405. 

A  wife,  having  an  inchoate  right  of  dower  in  the  equity  of  redemp- 
tion, is  entitled,  even  during  the  lifetime  of  her  husband,  to  redeem 
an  estate  from  a  mortgage  given  by  him,  and  in  which  she  has  her- 
self joined  in  release  of  dower.  Davis  v.  Wetherell,  13  4-llen  60,  62. 
—  Lamb  v.  Montague,  112  Mass.  352. 

As  to  the  right  of  a  tenant  for  life,  to  redeem  a  mortgage  upon  the 
estate  in  which  he  has  the  life  interest,  see  Lamson  v.  Drake,  105 
Mass.  564,  567. 

"  For  three  years."  Assignees  in  insolvency  are  in  certain  cases 
entitled  to  redeem  after  the  three  j-ears.     P.  S.  c.  157,  s.  46. 

In  computing  the  three  years,  the  day  of  the  entry  is  to  be  ex- 
cluded.    Fuller  V.  Russell,  6  Gray  128. 

"  Or  unless  a  sale  of  such  premises  has  been  made  pursuant  to  a 

44 
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poicer  of  sale  contained  in  the  mortgage"  See  Way  v.  Mullett,  143 
Mass.  49,  53,  55. 

Sect.  S2.  "  The  jyerson  entitled  to  redeem  shall  pay  or  tender  to 
the  mortgagee,''  ^-c.  When  the  mortgagee  has  received  rents  and 
profits  of  which  he  has  rendered  no  account,  a  strict  tender  is  not 
required,  but  a  general  offer  to  pay  the  balance  due  will  be  a  suffi- 
cient tender  under  this  section.  Donohue  v.  Chase,  139  Mass.  407, 
409. 

"  To  the  mortgagee  or  to  the  person  laivfully  claiming  or  holding 
under  him:'  Payment  to  the  mortgagee,  after  he  has  assigned  the 
mortgage  and  the  assignment  has  been  recorded,  will  be  of  no  avail 
to  the  mortgagor.     Mcrriam  v.  Bacon,  5  Met.  95,  97. 

"  The  ivhole  sum  then  due  and  payable."  The  widow  of  a  mort- 
gagor forms  no  exception  to  the  rule,  and  she  cannot  redeem  except 
upon  payment  of  the  whole  amount  due.  McCabe  v.  Bellows,  7  Gray 
148. 

As  to  the  proper  tender  to  be  made,  when  only  interest  is  due,  see 
Saunders  v.  Frost,  5  Pick.  259,  269. 

Sect.  23.  "  If  the  mortgagee  or  any  person  under  him  has  had 
possession  of  the  ptremises,  he  shall  account"  ^c.  The  possession  here 
referred  to  is  an  actual  one,  —  a  merely  constructive  possession, 
though  sufficient  for  the  jmrpose  of  foreclosure,  will  not  render  a 
mortgagee  liable  for  rents  and  profits.  Charles  v.  Dunbar,  4  Met. 
498,  503.  —  Richardson  v.  Wallis,  5  Allen  78,  80.  —  Sisson  v.  Tate, 
114  Mass.  498,  501. 

Where  the  mortgagee  was  a  married  woman,  and  had  occiipied  the 
mortgaged  premises  with  her  husband  under  an  agreement  with  a 
party  who  was  interested  in  the  equity  of  redemption,  it  was  held 
that  she  had  not  "  had  possession  "  within  the  meaning  of  this  sec- 
tion.    Sanford  v.  Pierce,  126  Mass.  146. 

"  For  the  rents  and  profits"  The  rents  and  profits,  for  which  a 
mortgagee  in  actual  possession  is  liable  to  account,  are  not  only  such 
as  he  may  have  actually  received,  but  such  as  he  might,  by  the  exer- 
cise of  reasonable  care  and  diligence,  have  received.  Richardson  v. 
W^allis,  5  Allen  78,  79.  —  Strong  v.  Blanchard,  4  Allen  538,  543, 544. 

—  Hubbard  v.  Shaw,  12  Allen  120, 123.  —  Gerrish  v.  Black,  104  Mass. 
400, 404.  —  Montague  v.  Boston  &  Albany  R.  R.,  124  Mass.  242,  247. 

—  Donohue  v.  Chase,  139  Mass.  407,  411.  —  Brown  v.  South  Boston 
Savings  Bank,  148  Mass.  300,  308.  Thus  he  will  be  accountable  for 
the  rent  during  the  time  for  which  he  suffers  a  notoriously  insol- 
vent tenant  to  remain  in  possession,  deducting  the  time  reasonably 
necessary  to  expel  such  tenant  by  legal  process  and  to  obtain  a  re- 
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sponsible  tenant.  Miller  v.  Lincoln,  6  Gray  556,  But  he  will  not 
be  chargeable  with  rent  due  from  a  tenant  who  has  absconded, 
where  there  has  been  no  negligence  on  his  part  in  the  collection  of 
such  rent,     Saunders  v.  Frost,  5  Pick,  259,  270. 

^^  And  shall  be  alloived  for  all  sums,^^  ^c.  No  allowances  are  to  be 
made  for  payments  for  any  purposes  not  strictly  embraced  within  the 
provisions  of  this  section.     Strong  v.  Blanchard,  4  Allen  538,  544. 

"  Expended  in  reasonable  repairs  and  improvements.''^  The  mort- 
gagor is  to  be  charged  with  no  more  of  the  cost  of  repairs  or  improve- 
ments than  is  beneficial  to  the  estate.  Merriam  v.  Goss,  139  Mass. 
77,  82. —  Reed  v.  Reed,  10  Pick.  398,  400.  — Boston  Iron  Co.  v. 
King,  2  Gush,  400,  405,  — Adams  v.  Brown,  7  Gush.  220,  222. 
Consequently,  if  the  mortgagee  has  erected  a  building  on  the  mort- 
gaged premises,  and  such  building  is  destroyed  by  fire  before  the 
account  is  taken,  no  allowance  is  to  be  made  on  account  of  the  cost 
thereof,     Merriam  v.  Goss,  139  Mass.  77,  83, 

"  Disbursements  for  improvements  merely  ornamental,  and  which 
are  not  necessary  for  the  upholding  of  tlie  estate,  and  do  not  contrib- 
ute anything  to  its  permanent  value,  are  not  to  be  allowed."  "Reed  v. 
Reed,  10  Pick.  398,  400. 

For  other  cases  relating  to  the  nature  of  the  repairs  or  improve- 
ments for  which  allowances  may  properly  be  made,  see  Woodward 
V.  Phillips,  14  Gray  132.  —  Sparhawk  v.  Wills,  5  Gray  423.  ~  Saun- 
dei-s  V.  Frost,  5  Pick.  259,  270. 

In  a  peculiar  case  in  which  a  party  had  erected  a  new  building  on 
land  which  he  had  purchased  from  a  mortgagee,  supposing  that  the 
latter  had  an  absolute  title,  it  was  held  that  he  was  entitled,  in 
a  suit  for  redemption  brought  against  him  by  the  mortgagor,  to  be 
allowed  for  the  cost  of  such  building,  the  allowance  being  made, 
not  under  the  provisions  of  this  section,  but  under  the  general  equity 
powers  of  the  court.     McSorley  v.  Larissa,  100  Mass.  270. 

"  All  other  necessary  expenses,^'  ^c.  Under  the  law  existhig  prior 
to  the  Revised  Statutes  (St.  1798,  c.  77,  s.  1),  and  which  did  not 
contain  the  words  quoted  above,  it  was  held  that  a  mortgagee  was 
not  to  be  allowed  sums  paid  by  him  for  insurance  of  the  mortgaged 
premises.     Saunders  v.  Frost,  5  Pick.  259,  270. 

On  a  bill,  by  a  widow  of  a  mortgagor,  to  redeem  a  mortgage  in 
which  she  had  joined,  it  was  held  that  the  mortgagee  was  not  to  be 
allowed  for  a  sum  which  he  had  been  compelled  to  pay  to  discharge 
a  lien,  which  had  priority  over  his  mortgage,  but  which  was  not 
valid  as  against  the  widow.  Van  Vronker  v.  Eastman,  7  Met.  157, 
161.  — McCabe  v.  Bellows,  7  Gray  148,  149. 
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A  mortgagee  has  been  allowed  sums  paid  by  him  for  water  rates 
which  were  due  and  unpaid  when  he  took  possession.  Donohue  v. 
Chase,  139  Mass.  407,  410. 

A  mortgagee  is  entitled  to  be  allowed  for  reasonable  counsel  fees 
paid  in  a  proper  endeavor  to  collect  the  rents  and  profits,  and  is  not 
liable  for  damages  done  to  the  estate  without  his  know^ledge  by  his 
tenant,  provided  the  latter  was  one  to  whom  the  estate  might  prop- 
erly be  leased,  nor  for  wood  cut  and  used  on  the  premises  for  fire- 
wood and  repairs  by  such  tenant,  he  being  a  tenant  for  years. 
Hubbard  v.  Shaw,  12' Allen  120. 

The  mortgagee,  in  compensation  for  his  services  in  the  care  and 
management  of  the  estate  while  in  his  possession,  w^ill  in  ordinary 
cases  be  entitled  to  a  commission  of  five  per  cent  on  the  rents  re- 
ceived by  him.  Gerrish  v.  Black,  104  Mass.  400,  403.  —  Gibson  v. 
Crehore,  5  Pick.  146,  161.  —  Tucker  v.  Buffum,  16  Pick.  46,  51.  — 
Montague  v.  Boston  &  Albany  R.  R.,  124  Mass,  242,  247.  —  Brown 
V.  South  Boston  Savings  Bank,  148  Mass.  300,  309.  In  some  cases, 
however,  a  larger  compensation  may  properly  be  allowed.  Adams  v. 
Brown, -7  Gush.  220,  222.  —  Cazenove  v.  Cutler,  4  Met.  246,250. 
But  tlie  mortgagee  is  not  entitled  to  an  additional  commission  on 
sums  expended  by  him  in  repairs  and  improvements,  unless  it  appears 
that  his  services  were  actually  worth  more  than  his  commission  on 
the  rents.  Gerrish  v.  Black,  104  Mass.  400,  403.  The  whole  ques- 
tion of  the  reasonableness  of  the  charges  of  the  mortgagee  is  one  for 
the  court  and  not  for  the  jury.  Cazenove  v.  Cutler,  4  Met.  246, 
250. 

"  If  on  such  account  there  is  a  'balance^''  ^c.  In  making  up  such 
account,  any  excess  of  the  rents  and  profits  over  the  amounts  ex- 
pended in  repairs,  &c.,  is  to  be  applied  to  the  payment  of  interest 
accrued,  before  any  part  is  applied  to  the  reduction  of  the  principal. 
Van  Vronker  v.  Eastman,  7  Met.  157,  163. —Reed  v.  Reed,  10 
Pick.  398,  401.—  Saunders  v.  Frost,  5  Pick.  259,  270. 

Sect.  24.  It  seems  tliat  a  suit  may  be  maintained  under  this 
section  against  a  purchaser  at  a  sale  under  a  power  in  a  power  of 
sale  mortgage,  when  such  sale  takes  place  after  a  tender  of  the 
amount  due  on  the  mortgage  has  been  made  and  refused,  and  the 
purchaser  has  notice  of  the  facts.  Cranston  v.  Crane,  97  Mass.  459, 
465. 

Sect.  27.  If  a  suit  for  redemption  is  brought  within  the  three 
years  by  a  party  claiming  to  be  entitled  to  redeem,  such  suit  will 
save  the  rights  of  other  parties  entitled  to  redeem,  who  are  made 
defendants  in  such  suit,  even  though  they  make  no  formal  claim  or 
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assertion  of  their  right  to  redeem  until  after  the  expiration  of  the 
three  years.     Pierce  v.  Chace,  108  Mass.  254,  260. 

Under  this  section  a  suit  for  redemption  may  be  brought  without  a 
previous  tender,  although  the  mortgage  contains  a  power  of  sale,  and 
the  condition  has  been  broken  and  the  sale  has  been  advertised,  pro- 
vided it  has  not  actually  taken  place.     Way  v.  MuUett,  143  Mass.  49. 

'■''And  may  in  such  suit  offer  to  pay^''  ^c.  See  Brown  v.  South 
Boston  Savings  Bank,  148  Mass.  300,  307. 

Sect.  28.  "  Tlie  court  in  wldch  a  suit  for  reclem^ytion  is  peticUny.^^ 
Where  a  bill  to  redeem  had  been  seasonably  filed,  but  no  subpoena 
had  been  taken  out  for  two  years,  it  was  held  that  the  plaintiff  was 
not  entitled  as  of  right  to  have  the  court  proceed  and  determine 
what  amount  was  due  on  the  mortgage.  Bancroft  v.  Sawin,  143 
Mass.  144,  146. 

Sect.  29.  "  ITas  unreasonably  refused,^'  S^c.  As  to  what  amounts 
to  an  unreasonable  refusal,  see  Willard  v.  Fiske,  2  Pick.  540.  — Fay 
V.  Valentine,  2  Pick.  546. 

When  a  suit  has  been  brought  without  previous  tender,  and  the 
defendant  has  not  rendered  a  correct  account,  neither  party  will  be 
entitled  to  costs.     Woodward  v.  Phillips,  14  Gray  132,  133. 

"  In  all  other  cases  the  court  may  in  its  discretion  award  costs 
to  either  party,''  ^c.  The  "  other  cases  "  here  referred  to  are  cases 
"  other"  than  those  in  which  suit  is  brought  without  previous  tender. 
Montague  v.  Phillips,  16  Gray  566. 

For  a  case  in  which  the  court  in  its  discretion  awarded  costs  to 
neither  party,  see  Saunders  v.  Frost,  5  Pick.  259,  271. 

As  to  the  allowance  of  costs,  when  different  defendants  file  sep- 
arate answers,  see  Miller  v.  Lincoln,  6  Gray  556. 

Sect.  32.  When  a  suit  for  redemption  is  commenced  by  bill  and 
subpcena,  the  filing  of  the  bill  is  the  commencement  of  the  suit. 
Van  Vronker  v.  Eastman,  7  Met.  157,  161. 

For  a  case  in  which  a  bill  to  redeem  was  dismissed  for  the  reason 
that  the  writ  or  a  copy  thereof  had  not  been  deposited  in  the  clerk's 
office  within  the  three  days,  as  provided  in  this  section,  see  Sanborn 
V.  Dennis,  9  Gray  208. 

Sect.  33.  "  If  it  appears  that  the  plaintiff  is  entitled  to  redeem."" 
Where  the  plaintiff  has  conveyed  away  his  interest  in  the  land,  pen- 
dente lite,  a  decree  for  redemption  cannot  be  entered.  Johnson  v. 
Thompson,  129  Mass.  398. 

"  Wliat  sum  is  due  on  the  mortgage."  Where  the  mortgagee  enters 
for  non-payment  of  interest,  and,  pending  a  bill  to  redeem,  the  prin- 
cipal becomes  due,  the  decree  should  be  for  the  payment  of  the  whole 


694  FORECLOSURE   AND    REDEMPTION   OF   MORTGAGES. 

sum  then  due,  both  principal  and  interest.  Adams  v.  Brown,  7  Cush. 
220. 

As  to  the  right  to  include,  as  part  of  the  "  sum  due  on  the  mort- 
gage," an  amount  paid  by  the  mortgagee  to  obtain  insurance  on  the 
mortgaged  property,  upon  failure  of  the  mortgagor  to  obtain  such 
insurance  pursuant  to  his  agreement  in  the  mortgage,  see  Carr  v. 
Hodge,  130  Mass.  55. 

As  to  the  proper  form  of  decree,  where  the  entry  was  for  non- 
payment of  interest,  and  the  principal  was  not  yet  due,  and  the  mort- 
gagee had  a  right  to  possession  even  before  breach  of  condition,  see 
Saunders  v.  Frost,  5  Pick.  259,  268,  269.  See  also  the  similar  case 
of  Mann  v.  Richardson,  21  Pick.  355. 

As  to  the  mode  of  computing  the  amount  due  when  usurious  in- 
terest had  been  taken  or  reserved,  see  Hart  v.  Goldsmith,  1  Allen 
145. 

"  On  a  bill  to  redeem  it  is  competent  for  the  mortgagee  to  show 
by  oral  testimony  what  was  the  real  debt  or  obligation  which  the 
mortgage  was  given  to  secure."  Taft  v,  Stoddard,  142  Mass.  545, 
550. 

If  it  appears  that  the  mortgagor  has  orally  agreed  with  the  mort- 
gagee that  the  mortgage  shall  be  held  by  the  latter  as  security  for  a 
debt  other  than  that  which  it  was  originally  given  to  secure,  the 
mortgagor  will  not  be  allowed  to  redeem  except  upon  the  payment 
of  such  other  debt.  Upton  v.  National  Bank  of  South  Reading,  120 
Mass.  153,  156.  —  Joslyn  v.  Wyman,  5  Allen  62.  —  Stone  v.  Lane, 
10  Allen  74.  —Taft  v.  Stoddard,  142  Mass.  545,  550. 

Where  the  defendant  in  a  suit  to  redeem  a  first  mortgage  was  the 
owner  of  a  second  mortgage,  on  which  no  entry  for  foreclosure  had 
been  made,  it  was  held  that  in  the  decree  for  redemption  in  such  suit 
no  account  should  be  taken  of  the  amount  due  on  such  second  mort- 
gage.    Gerrish  v.  Black,  122  Mass.  76,  79. 

If  the  mortgage  covers  two  parcels  of  land,  and  the  mortgagee  has 
acquired  an  absolute  title  to  one  of  them  by  entry  and  three  years' 
possession,  the  actual  value  of  the  parcel  so  taken  is  to  be  deducted 
from  the  amount  of  the  mortgage  debt  in  a  suit  for  the  redemption 
of  tlie  other  parcel.     Dooley  v.  Potter,  140  Mass.  49,  58. 

If  the  amount  found  due  is  not  paid  within  the  time  ordered  by 
the  court,  and  the  mortgagee  obtains  judgment  for  costs,  the  mort- 
gagor will  be  barred  from  bringing  a  new  suit  to  redeem,  although 
no  decree  dismissing  the  bill  was  entered  in  the  first  suit.  Stevens 
V.  Miner,  110  Mass.  57,  59.  See  also  notes  to  section  5  of  this 
chapter.   . 
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Sect.  34.  "  Has  not  unreasonahly  ne/jlected  or  refused  to  render  a 
true  account.''''     Sec  note  to  section  29. 

Sect.  36.  Prior  to  this  statute  provision,  the  mortgagor  was  put 
to  his  action  at  law  to  recover  any  balance  due  from  the  mortgagee. 
Taylor  v.  Weld,  6  Mass.  264. 

A  plaintiff  has  been  allowed  to  recover  under  this  section,  although, 
by  reason  of  having  received  an  assignment  of  the  mortgage,  he  was 
not  entitled  to  any  decree  for  the  redemption  of  the  land.  Tyler  v. 
Brigham,  143  Mass.  410,  412. 

Sect.  39.  As  to  the  circumstances  under  which,  and  the  purposes 
for  which,  a  suit  to  redeem  a  mortgage  may  be  brought  by  the  exe- 
cutor or  administrator  of  the  owner  of  the  equity,  see  Aiken  v.  Morse, 
104  Mass.  277,  278.  — Mason  v.  Daly,  117  Mass.  403,  406. 

Sect.  41.  The  Commissioners'  Report  on  the  Revision  of  1836 
says  that  "  This  section  is  proposed  to  adopt  and  confirm  the  decision 
of  the  court  in  "  Parker  v.  Lincoln,  12  Mass.  16. 

GENERAL    PROVISIONS. 

Sect.  42.  As  to  the  right  of  a  mortgagee,  after  foreclosure,  to 
bring  an  action  against  the  mortgagor  on  the  mortgage  note,  to 
recover  the  difference  between  the  amount  due  on  the  note  and  the 
value  of  the  estate,  see  Amory  v.  Fairbanks,  3  Mass.  562.  —  Newall 
V.  Wright,  3  Mass.  138, 150,  154.  —  Hedge  v.  Holmes,  10  Pick.  380, 
381. —  West  V.  Chamberlin,  8  Pick.  336,  338.— Draper  v.  Mann, 
117  Mass.  439,  441.  — Wing  v.  Hayford,  124  Mass.  249,  253. 

It  seems  that  a  foreclosure  may  be  opened,  not  only  in  the  man- 
ner specified  in  this  section,  but  by  an  express  agreement  of  the 
parties,  or  by  facts  and  circumstances  from  which  such  an  agree- 
ment can  be  inferred  ;  but  the  mere  fact  that,  after  the  three  years, 
payments  were  made  on  account  of  the  mortgage  debt,  will  not  be 
sufficient.  Lawrence  v.  Fletcher,  8  Met.  153,  165. — s.  c.  10  Met. 
344,  347. 

It  seems  that  an  action  by  the  mortgagee,  brought  against  the 
mortgagor  after  foreclosure  to  recover  rent  for  the  premises  during 
the  three  years  after  entry,  will  open  the  foreclosure.  Morse  v. 
Merritt,  110  Mass.  458,  460. 

As  to  what  will  be  sufficient  to  open  a  foreclosure,  see  also  Clark 
V.  Crosby,  101  Mass.  184,  187.  — Fletcher  v.  Gary,  103  Mass.  475.— 
Phelps  V.  Hendrick,  105  Mass.  106,  107.  —Trow  v.  Berry,  113  Mass. 
139,  147.  —  Worthy  v.  Warner,  119  Mass.  550.  —  Tompson  v.  Tap- 
pan,  139  Mass.  506,  507. 

Sect.  43.     For  cases  in  which  actions  have  been  brought,  as  pro- 
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Tided  in  this  section,  to  recover  back  an  excess,  see  Wood  v.  Felton, 
9  Pick.  171.  —  Hampden  Cotton  Mills  v.  Payson,  130  Mass.  88. 

Sect.  44.  ''  With  a  separate  deed  of  defeasance.'^  When  the  in- 
strument of  defeasance  is  not  under  seal,  the  mortgage  is  not  within 
the  provisions  of  this  chapter.     Eaton  v.  Green,  22  Pick.  526,  531. 

As  to  what  constitutes  a  "  deed  of  defeasance,"  see  Bayley  v. 
Bailey,  5  Gray  505.  —  Murphy  v.  Galley,  1  Allen  107.  —  Rice  v.  Rice, 
4  Pick.  349.  —  Trull  ?;.  Skinner,  17  Pick.  213,  216.  —  Harrison  v. 
Trustees  of  Phillips  Academy,  12  Mass.  455,463.  —  Newhall  v.  Burt, 
7  Pick.  157.  —  Flagg  v.  Mann,  14  Pick.  467,  479,  480.—  Mclntier  v. 
Shaw,  6  Allen  83.  —  Eaton  v.  Green,  22  Pick.  526,  530.  —  Kelleran 
V.  Brown,  4  Mass.  443,  445.  — Robinson  v.  Robinson,  9  Gray  447.  — 
Erskine  v.  Townsend,  2  Mass.  493,  497. 

•MORTGAGES    TO    THE   COMMONWEALTH. 

Sect.  48.  Except  as  provided  by  this  section,  no  suit  for  the 
redemption  of  a  mortgage  can  be  brought  against  the  commonwealth. 
Troy  &  Greenfield  R.  R.  v.  Commonwealth,  127  Mass.  43. 


CHAPTER  18: 


OF    INFORMATIONS    FOR    INTRUSION    AND    FOR    THE    RECOVERY    OF   LANDS 
BY   THE    COMMONWEALTH. 


TITLE    IV. 

OF   CERTAIN   WRITS   AND   PROCEEDINGS   IN   SPECIAL   CASES. 


CHAPTER  183. 

OF   THE   TRUSTEE   PROCESS. 

For  the  origin  and  history  of  the  trustee  process  in  this  state,  see 
Jarvis  v.  Mitchell,  99  Mass.  530.  See  also  remarks  of  Judge  Story 
in  Picquet  v.  Swan,  4  Mason  448,  445,  459. 

COMMENCEMENT   AND   SERVICE    OF    PROCESS. 

Section  1.  "  All  personal  actions^  An  action  of  tort  in  the 
nature  of  trespass  quare  clausum  fregit  is  a  personal  action  within 
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the  meaning  of  this  section.  Way  v.  Dame,  11  Allen  357.  But 
this  section  does  not  authorize  such  an  action  to  be  brought  in  our 
courts  when  the  land  to  which  it  relates  is  situated  out  of  the  com- 
monwealth.    Allin  V.  Connecticut  River  R.  R.,  150  Mass.  560,  561. 

"  Ant/  person  or  corporation  may  he  summoned  as  trustee.''''  A 
county,  city,  or  town  may  be  so  summoned.  Adams  v.  Tyler,  121 
Mass.  380.  No  corporation  could  be  so  summoned  prior  to  St.  1832, 
c.  164.     Union  Turnpike  Road  v.  Jenkins,  2  Mass.  37. 

"  But  a  person  ivlio  is  not  a  resident,'''  ^c.  This  clause  is  a  re- 
enactment  of  St.  1870,  c.  194.  Prior  to  that  statute  non-residents 
and  foreign  corporations  could  not  be  summoned  as  trustees.  Smith 
V.  Mutual  Life  Insurance  Co.  of  New  York,  14  Allen  336,  342.  — 
Ray  V.  Underwood,  3  Pick.  302.  —  Gold  v.  Housatonic  R.  R.,  1  Gray 
424.  —  Danforth  v.  Penny,  3  Met.  564.  —  Larkin  v.  Wilson,  106  Mass. 
120. 

"  Unless  he  or  it  has  a  usual  place  of  business  in  the  commotnvealfh" 
As  to  what  constitutes  a  "  usual  place  of  business  "  of  a  foreign  cor- 
poration, and  as  to  the  liability  of  such  corporations  to  trustee  pro- 
cess in  this  state,  see  National  Bank  of  Commerce  v.  Huntington, 
129  Mass.  444. 

As  to  how  far  persons  residing  in  this  state  are  chargeable  for 
funds,  &c.,  in  the  possession  of  a  partnership  having  its  place  of 
business  out  of  the  state,  and  of  which  they  are  members,  see  Parker 
V.  Danforth,  16  Mass.  299.  —Hart  v.  Anthony,  15  Pick.  445.— Kid- 
der V.  Packard,  13  Mass.  80. 

Guardians  are  not  chargeable  as  trustees  for  debts  due  to  their 
wards.     Gassett  v.  Grout,  4  Met.  489. 

A  single  plaintiff  cannot  summon  himself,  nor  can  several  plain- 
tiffs summon  one  of  their  own  number,  as  trustee.  Belknap  v.  Gib- 
bens,  13  Met.  471. 

Sect.  3.  This  section  allows  an  action  of  tort  in  the  nature  of 
trespass  quare  clausum  fregit,  when  commenced  by  trustee  process, 
to  be  returnable  in  a  county  in  which  the  land  does  not  lie.  Way  v. 
Dame,  11  Allen  357. 

"  If  all  the  jjersons  7iamed  as  trustees  in  the  tcrit.'''  The  word 
"  persons  "  includes  corporations.  Lewis  v.  Denney,  4  Cush.  588. 
See  also  P.  S.  c.  3,  s.  3,  cl.  16. 

"  Tlie  writ  shall  be  returnable  in  such  county"  ^c.  The  service  of 
a  trustee  process  on  a  trustee  living  out  of  the  county  where  the 
writ  is  returnable  is  void  or  voidable,  if  the  writ  does  not,  at  the 
time  of  such  service,  contain  the  name  of  a  trustee  living  in  the  county 
where  it  is  returnable,  and  the  subsequent  insertion  of  such  a  name, 
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before  the  writ  is  served  on  the  principal  defendant,  will  not  cure 
the  defect.     Hooper  v.  Jellison,  22  Pick.  250. 

A  trustee  process,  brought  in  a  county  in  which  no  one  of  the 
trustees  dwells,  Avill  be  dismissed  on  motion  either  of  a  trustee 
named  therein  or  of  the  priiicipal  defendant.  Lewis  v.  Denney, 
4  Gush.  588. 

Where  a  plaintiff  in  a  trustee  process,  brought  in  a  county  in 
which  he  resided,  inserted  therein  the  name  of  a  person,  residing  in 
another  county,  as  defendant,  in  his  individual  capacity,  and  of  the 
same  person,  in  the  capacity  of  administrator,  as  trustee,  the  court 
held  that  it  could  not,  at  the  plaintiff's  suggestfon  made  after  the 
defendant  had  appeared,  answered,  and  been  discharged  as  trustee, 
treat  as  surplusage  all  that  part  of  the  writ  relating  to  the  trustee. 
Brown  v.  Webber,  6  Gush.  560.  So,  where  a  trustee  process  was 
brought  in  a  wrong  county  as  to  the  trustee,  it  was  held  that  the 
action  could  not  be  maintained  after  a  discontinuance  against  tbe 
trustee.  Lewis  v.  Denney,  4  Gush.  588.  But  it  has  been  held  to  be 
no  ground  of  abatement  of  a  trustee  process,  brought  in  the  county 
where  the  defendant  resides,  and  duly  served  upon  him,  tliat  tlie 
trustee  resides  out  of  the  commonwealth.  Barrows  v.  Rose,  7  Gray 
282. 

A  defendant  in  a  trustee  process,  who  has  appeared  generally, 
cannot,  after  verdict  against  bim,  object  to  the  jurisdiction  of  the 
court  on  the  ground  that  the  action  was  not  brought  in  the  county 
in  which  the  trustee  resides.  Brown  v.  Webber,  6  Gush.  560.  It 
seems,  also,  that  if  execution  is  obtained  in  a  suit  brought  contrary 
to  this  section,  the  trustee  will  be  protected  if  he  pays  over  upon 
such  execution.     Dole  v.  Boutwell,  1  Allen  286. 

If  a  person  summoned  as  trustee  out  of  his  own  county  does  not 
appear,  but  is  defaulted,  he  is  liable  to  a  scire  facias  in  that  county, 
especially  if  he  does  not  move  to  dismiss  the  latter  suit  until  after 
several  terms  of  court.     Murphy  v.  Merrill,  12  Gush.  284. 

Sect.  6.  "  Served  on  the  defendant^  It  seems  that  where  there 
lias  been  an  attachment  of  tlie  property  of  the  principal  defendant, 
the  suit  may  be  maintained  against  him,  although  all  the  trustees 
are  discharged,  and  although  no  separate  summons  was  served  upon 
him,  as  required  by  P.  S.  c.  161,  ss.  15,  29.  Belknap  v.  Gibbens,  13 
Met.  471,  475. 

"  And  on  each  of  the  trustees^  Where  several  persons  are  jointly 
liable  as  trustees,  as  being  the  joint  debtors  of  a  principal  defendant, 
it  seems  that  they  should  all  be  served  with  process,  if  inhabitants  of 
the  comn;ionwealth  and  within  the  reach  of  process.     Warner  v. 
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Perkins,  8  Cush.  518.  —Hathaway  v.  Russell,  IG  Mass.  473.  Where 
two  or  more  persons  are  severally  liable  for  the  same  debt,  it  is  also 
important  that  all  should  be  summoned,  as  any  of  them,  who  may 
have  been  omitted,  may  discharge  the  obligation  during  the  pen- 
dency of  the  process,  though  they  have  knowledge  of  it.  Those 
summoned  cannot  object  to  the  non-joinder  of  the  others,  as  in  the 
case  of  a  joint  liability,  but  they  may  avail  themselves  of  any  pay- 
ment or  discharge  made  during  the  pendency  of  the  action  by  their 
co-debtors.     Jewett  v.  Bacon,  6  Mass.  60. 

"  In  the  manner  prescrihed^^  ^c.  The  manner  includes  the  time 
as  well  as  the  form  of  service,  and  a  trustee  process  must  therefore 
be  served  upon  a  city  or  town  not  less  than  thirty  days  before  the 
return  day.     Harris  v.  Doherty,  119  Mass.  142. 

Sect.  8.     See  notes  to  section  3. 

Sect.  9.  In  a  case  where  the  trustee  was  discharged,  and  the  writ 
was  made  returnable  in  the  county  of  neither  the  plaintiff  nor  the 
defendant,  but  in  that  of  the  trustee,  and  where  service  on  the  de- 
fendant and  on  the  trustee  was  made  by  copy,  it  was  held  that  the 
defendant,  after  appearing  and  filing  an  affidavit  of  merits,  could  not 
maintain  a  motion  to  dismiss  on  the  ground  of  insufficient  service. 
Lucas  V.  Nichols,  5  Gray  309,  311.  See  also  Raymond  v.  Butter- 
worth,  139  Mass.  471,  472.  It  seems  that,  after  a  defendant  has 
appeared  generally,  an  objection  to  the  venue  of  the  action  cannot 
be  maintained  by  him,  at  whatever  subsequent  stage  of  the  proceed- 
ings or  in  whatever  form  such  objection  may  be  raised.  Brown  v. 
Webber,  6  Cush.  560,  569.  —  Belknap  v.  Gibbens,  13  Met.  471. 

If  the  trustee  is  discharged  by  reason  of  the  want  of  sufficient 
service  upon  him,  the  plaintiff  may  nevertheless  proceed  against  the 
defendant,  if  legal  service  has  been  made  upon  him.  Harris  v. 
Doherty,  11 9  Mass.  142,  143. 

APPEARAXCE  AND  ANSWER  OF  TRUSTEE. 

Sect.  10.  "  Shall  appear  and  file  his  ansiver  ivithin  the  first  ten 
days,^'  ^c.  The  trustee  may  be  allowed  by  the  court  to  file  addi- 
tional answers  after  the  expiration  of  the  ten  days,  and  even  after 
the  plaintiff  has  filed  allegations  according  to  the  provisions  of  sec- 
tion 17,  and  has  proceeded  to  prove  the  same.  This  being  a  matter 
within  the  discretion  of  the  court,  its  decision  is  not  subject  to  ex- 
ception. Hovey  v.  Crane,  12  Pick.  167.  —  Carrique  v.  Sidebottom, 
3  Met.  297.  —  Collins  v.  Smith,  12  Gray  431,  434.  —  Winstcd  Bank 
V.  Adams,  97  Mass.  110.  In  deciding  how  far  the  trustee  is  charge- 
able, such  additional  answers  are  to  be  considered  as  true,  in  the 
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same  manner  as  the  original  answer.  Winsted  Bank  v.  Adams,  97 
Mass.  110. 

If  the  trustee  files  his  answer  after  the  expiration  of  the  ten  days, 
without  obtaining  the  leave  of  court,  he  is  not  entitled  to  costs,  al- 
though the  plaintiff  has  not  moved  that  he  be  defaulted.  Phillips  v. 
Flanders,  14  Gray  453. 

Sect.  11.  "  Such  ansiver  shall  he  sworn  to  by  the  trustee.''^  Where 
partners  are  summoned  as  such,  it  is  sufficient  if  the  answer  is  sworn 
to  by  one  of  them.  Gerry  v.  Gerry,  10  Allen  160.  As  to  whether  it 
is  necessary  for  persons,  who  are  liable  jointly,  to  answer  individ- 
ually, if  they  are  summoned  individually,  see  Gerry  v.  Gerry,  10 
Allen  160.  —  Hennessey  v.  Farrell,  4  Gush.  267. 

Form  of  Trustee'' s  Answer. 
Commonwealth  of  Massachusetts. 
Superior  Court.     Suffolk,  ss.  January  Term,  1882. 

John  Doe  v.  Richard  Roe  and  Trustee. 

ANSWER    OF    JOHN    STILES,    ALLEGED    TRUSTEE. 

And  now  John  Stiles,  summoned  as  trustee  of  the  principal  defendant 
in  the  above  entitled  action,  appears  and  makes  answer  that,  at  the  time 
of  the  service  of  the  plaintiffs  writ  upon  him,  he  had  not  in  his  hands  or 
possession  an}'  goods,  eifects,  or  credits  of  the  said  defendant. 

Wherefore  he  prays  that  he  may  be  discharged,  and  for  his  costs. 

John  Stiles. 


Boston,  2nd  January,  1882. 
Then  the  above-named  John  Stiles  made  oath  that  the  foregoing  answer 
subscribed  by  him  is  true,  before  me  — 

X.  Y.,  Justice  of  the  Peace. 

When  the  person  summoned  as  trustee  has  goods,  effects,  or 
credits  in  his  hands  or  possession,  the  answer  should  be  in  the 
following  form :  — 

And  now  John  Stiles,  summoned  as  trustee  of  the  principal  defendant  in 
the  above  entitled  action,  appears  and  makes  answer  that,  at  the  time  of 
the  service  of  the  plaintiffs  writ  upon  him,  he  owed  the  said  defendant  one 
hundred  dollars,  but  did  not  have  any  other  goods,  effects,  or  credits  of  the 
said  defendant  in  his  hands  or  possession. 

Sect.  12.  The  plaintiff  may  put  to  the  trustee  interrogatories, 
calculated  to  elicit  facts  that  may  tend  to  cliarge  him,  but  he  has  no 
right  tQ  ask  questions  for  the  purpose  of  discrediting  the  trustee's 
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disclosure  ;  hence  he  is  not  entitled  to  tlie  privilege  of  a  cross-exam- 
ination, and  what  the  trustee  may  have  told  other  persons,  or  may 
have  said  on  former  occasions,  is  immaterial,  and  not  a  proper  sub- 
ject of  inquiry.  Grossman  v.  Grossman,  21  Pick.  21.  See  also  Nut- 
ter V.  Framingham  &  Lowell  R.  R.,  131  Mass.  231. 

If  a  trustee  has  answered  an  interrogatory  fully  and  intelligibly, 
the  court  will  not  require  him  to  answer  further,  on  his  being  asked 
to  answer  the  interrogatory  distinctly.  Garrique  v.  Sidebottom, 
3  Met.  297.     See  also  Warner  v.  Perkins,  8  Gush.  518. 

"  The  court  may  pass  such  order  as  the  case  may  require.''^  If  the 
interrogatories  have  been  previously  answered,  or  are  impertinent  or 
immaterial,  the  court  will  not  require  the  trustee  to  answer  them. 
This  is  a  matter  within  the  discretion  of  the  court,  and  hence  its 
decision  is  not  subject  to  exception.  Warner  v.  Perkins,  8  Gush. 
518.  —Piper  v.  Willard,  6  Pick.  461. 

Sect.  17.  As  to  reasons  for  the  provisions  of  this  section,  and  as 
to  the  law  under  former  statutes,  see  Gomstock  v.  Farnum,  2  Mass. 
96. —  Stackpole  v.  Newman,  4  Mass.  85. — Wood  v.  Partridge,  11 
Mass.  488.  —  Willard  v.  Sturtevant,  7  Pick.  194.  —  Hawes  v.  Lang- 
ton,  8  Pick.  67.  —  Gommissioners'  Report  on  the  Revision  of  1836, 
notes  on  c.  109,  s.  15. 

"  The  answers  and  statements  sworn  to  hy  a  trustee  shall  he  con- 
sidered as  true  in  decidiny  hoiv  far  he  is  chargeable.''''  A  person  sum- 
moned as  trustee  is  to  be  charged  or  not,  according  as,  on  a  just 
view  of  all  the  facts,  the  weight  of  evidence  fairly  preponderates, 
and  if  it  is  not  affirmatively  proved  by  the  answers  of  the  alleged 
trustee,  or  by  the  collateral  proofs,  that  he  is  chargeable,  then  he  is 
to  be  discharged ;  and,  further,  for  a  full  discussion  of  the  construc- 
tion to  be  put  upon  the  answers  of  a  trustee,  see  Porter  v.  Stevens, 
9  Gush.  530.  See  also  Webster  v.  Gage,  2  Mass.  503.  —  Harris  v. 
Aiken,  3  Pick.  1.  —Williams  v.  Reed,  5  Pick.  480,  482.  —  Ripley  v. 
Severance,  6  Pick.  473,  477.  —  Kelly  v.  Bowman,  12  Pick.  383.  — 
Driscoll  V.  Hoyt,  11  Gray  404.  —  Richards  v.  Stephenson,  99  Mass. 
311.  —  Lane  v.  Felt,  7  Gray  491.  —  Bostwick  v.  Bass,  99  Mass.  469. 
—  Gardany  v.  New  England  Furniture  Go.,  107  Mass.  116,  117.  — 
Hatheway  v.  Reed,  127  Mass.  136.  —  Seward  v.  Arms,  145  Mass.  195. 

"  If  a  person  summoned  as  trustee  answers  fairly  and  makes  a 
full  disclosure,  the  facts  which  he  states  to  be  true  froyn  his  infor- 
mation and  belief  are  to  be  considered  as  true,  as  well  as  those  stated 
on  his  knowledge."  Fay  v.  Sears,  111  Mass.  154,  156. — Bostwick 
V.  Bass,  99  Mass.  469. —Shaw  v.  Bunker,  2  Met.  376,  380.  The 
same  rule  applies  as  to  matters  affecting  an  adverse  claimant,  in 
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cases  in  which  such  claimant  appears.  Clinton  National  Bank  v. 
Bright,  126  Mass.  535.  — Emery  v.  Bidwell,  140  Mass.  271,  274. 

When  the  alleged  trustee  was  the  maker  of  a  note,  payable  to  the 
principal  defendant  on  demand,  and  due  and  unpaid  at  the  time  of 
service,  he  was  held  to  be  chargeable,  in  the  absence  of  any  evidence 
tending  to  show  whether  the  note  was  at  the  time  of  service  still 
held  by  the  payee,  or  had  been  transferred  by  him  to  another.  Scott 
V.  Hawkins,  99  Mass.  550. 

"  Either  fartyP  These  words  include  the  trustee.  Staniels  v. 
Raymond,  4  Cush.  314. 

"  May  allege  and  prove  any  facts^  not  stated  nor  denied  hy  the 
trusteed     See  Gouch  v.  Tolman,  10  Cush.  104. 

Sect.  20.  An  action  of  tort  under  this  section  cannot  be  main- 
tained on  the  testimony  of  one  witness  only  to  the  falsity  of  the 
answer  ;  but  the  same  amount  of  evidence  is  required  as  would  be 
necessary  to  convict  the"  defendant  of  perjury.  Laughran  v.  Kelly, 
8  Cush.  199. 

An  action  of  tort  under  this  section  is  defeated  by  the  death  of  the 
defendant.     Stillman  v.  Hollenbcck,  4  Allen  391. 

"  Upon  his  examinatio7i  on  oathP  If  a  trustee,  who  has  been  de- 
faulted, voluntarily  makes  answer  under  oath  to  a  scire  facias  brought 
against  him,  he  thereby  renders  himself  liable  to  an  action  under 
this  section,  if  he  knowingly  and  wilfully  answers  falsely  as  to  any 
fact  material  to  his  liability  as  trustee.  Laughran  v.  Kelly,  8  Cush. 
199. 

WHAT    MAY   BE    ATTACHED    BY    TRUSTEE    PROCESS. 

Sect.  21.  "  The  general  rule  is  that  a  party  is  not  chargeable  in 
trustee  process,  unless  he  is  liable  in  an  action  to  the  principal  de- 
fendant, or  has  in  possession  chattels  of  his,  which  might  be  seized 
and  sold  on  execution."  Field  v.  Crawford,  6  Gray  116,  117.  — 
Casey  v.  Davis,  100  Mass.  124. 

"  A  merely  equitable  right  is  not  attachable  by  the  trustee  pro- 
cess."    Massachusetts  National  Bank  v.  Bullock,  120  Mass.  86,  88. 

The  wages  of  seamen  engaged  in  the  coastwise  trade  on  the  At- 
lantic coast  are  subject  to  attachment  by  trustee  process.  White  v. 
Dunn,  134  Mass.  271.  —  Eddy  v.  O'Hara,  132  Mass.  56.  The  U.  S. 
District  Court  for  the  Massachusetts  District  does  not  recognize  the 
validity  of  such  an  attachment  of  seamen's  wages  in  a  state  court. 
Ross  V.  Bourne,  reported  in  "  Boston  Daily  Advertiser,"  of  Jan.  20th, 
1883. 

A  party  to  whom  a  debtor  has  assigned  his  property  to  be  con- 
verted into  cash  and  paid  over  to  his  creditors  pro  rata,  will  not  be 
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chargeable  as  the  trustee  of  one  of  those  creditors  before  all  the 
assigned  property  has  been  sold  and  converted  into  money.  Massa- 
chusetts National  Bank  v.  Bullock,  120  Mass.  86,  88. 

After  a  debtor  has  given  his  creditor  a  bank  check  for  the  amount 
of  his  debt,  and  as  payment  therefor,  the  debtor  cannot  be  held  as 
trustee  of  the  creditor,  even  though  at  the  time  of  the  service  of  the 
writ  the  check  had  not  been  presented  for  payment.  Getchell  v. 
Chase,  124  Mass.  366.  —  Barnard  v.  Graves,  16  Pick.  41.  Otherwise, 
however,  if  the  check  is  not  given  and  received  as  an  absolute  pay- 
ment of  the  debt.     Dennie  v.  Hart,  2  Pick.  204. 

A  debtor  who  deposited  the  amount  of  his  debt  in  a  bank,  subject 
to  his  own  order,  was  held  chargeable  as  trustee  of  his  creditor,  al- 
though the  deposit  was  made  at  the  request  of  the  creditor,  and 
nnder  an  agreement  with  him  that  the  debtor  should  not  be  respon- 
sible for  its  safety,    Hancock  v.  Colyer,  103  Mass.  396. 

"  To  constitute  the  relation  of  trustee,  there  must  be  a  privity  of 
contract,  express  or  implied,  between  the  principal  debtor  in  the 
trustee  process  and  him  who  is  sought  to  be  charged  as  his  trustee, 
unless  there  be  a  statute  provision  that  renders  such  privity  unneces- 
sary. The  court  can  go  no  further  than  to  charge  a  debtor  as  trustee 
of  his  creditor,  where  the  debt  or  demand  is  the  ordinary  result  of 
an  express  or  implied  contract."  Accordingly,  a  county  is  not  charge- 
able for  compensation  due  to  a  juror  for  his  services',  such  services 
not  being  rendered  on  any  contract,  express  or  implied,  between  him 
and  the  county,  but  compulsorily,  on  a  summons  from  the  court. 
Williams  V.  Boardman,  9  Allen  570.  —  Geer  v.  Chapel,  11  Gray  18. 
Nor  is  a  town  chargeable  for  the  compensation  provided  by  statute 
for  an  assessor.  Walker  v.  Cook,  129  Mass.  577,  579.  See  also 
Adams  v,  Tyler,  121  Mass.  380.  But  see  Swett  v.  Brown,  cited  on 
p.  706. 

The  trustees  of  a  state  lunatic  hospital  are  not  chargeable  as 
trustees  on  account  of  wages  due  to  a  person  employed  at  such  hos- 
pital.    Dewey  v.  Garvey,  130  Mass.  86. 

A  co-operative  bank  is  chargeable  as  the  trustee  of  a  member  for 
the  withdrawal  value  of  his  shares.  At  wood  v.  Dumas,  149  Mass. 
167. 

Where,  by  agreement  between  debtor  and  creditor,  the  debt  was  to 
be  payable  in  orders  on  a  third  party,  it  was  hold  that  the  debtor  was 
not  chargeable  as  the  trustee  of  the  creditor.  Willard  v.  Butler,  14 
Pick.  550.  So  also  where  by  such  agreement  the  debt  was  to  be 
paid  by  the  negotiable  promissory  note  of  the  debtor.  Fuller  v. 
O'Brien,  121  Mass.  422.     (It  is  not  easy  to  understand  the  ground 
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of  the  decisions  in  these  cases,  especially  when  we  take  into  account 
section  25,  which  provides  that  "  any  money  or  other  thing  due  to  the 
defendant "  may  be  attached  by  trustee  process,  if  it  is  due  absolutely 
and  without  any  contingency. )  In  an  early  case  it  was  held  that 
one  who  had  given  a  note  "  payable  in  horses  "  might  be  charged  as 
the  trustee  of  the  payee  of  the  note.  Comstock  v.  Farnum,  2  Mass. 
96,  97. 

A  person  is  not  chargeable  as  trustee  by  reason  of  any  liability 
for  a  tort  committed  by  him,  even  after  a  verdict  therefor  has  been 
rendered  against  him.  Thayer  v.  Southwick,  8  Gray  229.  See  sec- 
tion 27. 

Non-joinder  of  parties  jointly  liable  with  the  alleged  trustee  should 
be  pleaded  in  abatement.     Sabin  v.  Cooper,  15  Gray  532. 

An  agent  is  not  chargeable  as  trustee  for  wages  due  from  his  prin- 
cipal to  the  defendant.     Casey  v.  Davis,  100  Mass.  124. 

The  property  of  a  person  under  guardianship  may  be  attached  by 
trustee  process.     Simmons  v.  Almy,  100  Mass.  239. 

An  attorney  may  be  charged  in  trustee  process  for  money  collected 
by  him  for  his  client.  Cook  v.  Holbrook,  6  Allen  572.  —  Alexander 
V.  Crittenden,  4  Allen  342.  —  Coburn  v.  Ansart,  3  Mass.  319. 

For  a  case  in  which  a  person  was  held  liable  to  be  charged  as 
trustee,  although  he  had  lent  the  money  deposited  with  him,  see 
Hooper  v.  Hills,  9  Pick.  435.  See  also  Morse  v.  Bebee,  2  Allen 
466. 

Where  the  parties  to  a  wager  on  the  event  of  an  election  place 
money  in  the  hands  of  a  third  person  as  stakeholder,  such  third 
person  is  immediately  liable  to  be  charge'd  as  the  trustee  of  either  of 
them.     Ball  v.  Gilbert,  12  Met.  397. 

It  seems  that  where  a  trustee  under  a  will  holds  money  to  be  ap- 
plied to  the  use  of,  but  not  to  be  paid  to,  the  principal  defendant,  he 
will  not  be  chargeable  for  such  money  by  trustee  process.  At  least 
he  will  not  be  chargeable  if  such  money  is  to  be  so  applied  at  his 
discretion  and  so  far  as  he  may  judge  necessary.  Hinekley  v.  Wil- 
liams, 1  Cush.  490,  493. 

Where  the  trust  was  revocable  at  the  pleasure  of  the  cestui  que 
trust,  who  could  maintain  an  action  against  the  trustee  in  the  event 
of  his  refusal  to  pay  over  the  money  on  demand,  it  was  held  that  the 
trustee  was  chargeable.     Estabrook  v.  Earle,  97  Mass.  302. 

For  a  case  in  which  the  person  summoned  as  trustee  made  ar- 
rangements to  prevent  his  liability  to  the  trustee  process,  and  such 
arrangements  were  held  to  be  valid,  see  Collins  v.  Smith,  12  Gray 
431,  4V. 
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Where  a  debt  is  due  to  two  or  more  persons  jointly,  the  interest  of 
one  of  them  cannot  be  attached  by  trustee  process  in  an  action  against 
him  alone.  Hawes  v.  Waltham,  18  Pick.  451.  —  Foot  v.  Hunkins, 
14  Allen  15,  17.  —  Bulfinch  v.  Winchenbach,  3  Allen  161. 

But  in  a  suit  against  two  or  more,  even  though  they  are  partners, 
a  debt  due  to  one  alone  may  be  attached,  and  such  attachment 
will  not  be  dissolved  by  a  subsequent  attachment  of  the  same  debt 
by  an  individual  creditor  of  the  one  to  whom  it  is  due.  Stevens  v. 
Perry,  113  Mass.  380. 

"  Goods,  effects,  and  credits,''^  ^c.  Articles  exempted  from  exe- 
cution are  not  liable  to  attachment  by  trustee  process.  Staniels  v. 
Raymond,  4  Cush.  314.  As  to  what  articles  are  exempt  from  exe- 
cution, see  P.  S.  c.  171,  s.  34,  and  notes  thereto. 

"  Of  the  defendant^  A  person  having  funds  of  L.  J.  R.  in  his 
hands  was  held  to  be  chargeable  as  trustee  in  an  action  brought 
originally  against  S.  M.  R.,  but  after  the  trustee's  answer,  changed 
by  amendment  into  an  action  against  "  S.  M.  R.,  otherwise  called  L. 
J.  R."  Yermilyea  v.  Roberts,  103  Mass.  410.  A  similar  decision 
was  made  although  the  trustee  had,  before  the  amendment  was 
made,  paid  the  principal  defendant  the  money  due  him,  receiving 
back  a  bond  of  indemnity.     West  v.  Piatt,  116  Mass.  308. 

"  Intrusted  or  deposited  in  his  hands  or  possession.''^  "  A  trustee 
is  not  chargeable  for  personal  property  belonging  to  the  principal  de- 
fendant, of  which  he  has  only  the  constructive  possession  ;  but  it  must 
be  ia  his  actual  possession,  or  within  his  control,  so  that  he  may  be 
able  to  turn  it  out  to  be  disposed  of  on  execution."  Andrews  v. 
Ludlow,  5  Pick.  28,  30. 

Thus,  an  administrator  with  the  will  annexed  has  been  held  not  to 
be  chargealjle  as  trustee  of  a  legatee  to  whom  the  testator  has  spe- 
cifically bequeathed  a  fractional  share  of  a  vessel,  when  such  vessel 
had  never  been  in  the  administrator's  possession  or  control,  and  had 
not  been  sold  and  reduced  to  money.  Nickerson  v.  Chase,  122  Mass. 
296,  297.  See  also  Mechanics'  Savings  Bank  v.  Waite,  150  Mass. 
234,  236. 

Moreovei",  the  mere  actual  possession  of  property  of  the  principal 
defendant  by  a  party  having  no  claim  to  hold  it,  does  not  render  such 
party  liable  therefor  as  trustee.  Staniels  v.  Raymond,  4  Cush.  314, 
316.  — Cook  V.  Holbrook,  6  Allen  572. 

One  cannot  be  charged  as  trustee  for  a  trunk  left  with  him  for 
safe  keeping,  the  contents  of  which  he  is  ignorant  of,  and  which  he 
has  no  authority  to  unlock.     Bottom  v.  Clarke,  7  Cush.  487. 

Common  carriers  may  be  charged  as  trustees  for  goods  of  the 
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principal  defendant  in  their  hands  for  transportation.     Adams    v. 
Scott,  104  Mass.  164. 

Common  carriers,  having  in  their  possession  in  this  state  goods 
and  effects  of  the  defendant  in  transitu  to  him  at  his  residence  in 
another  state,  are  chargeable  as  his  trustees.  Adams  v.  Scott,  104 
Mass.  164.     See  also  Clark  v.  Brewer,  6  Gray  320. 

Where  chattels  were  delivered,  without  authority  from  the  owner, 
to  an  agent  of  one  of  his  creditors  in  pledge  for  a  debt,  and  were 
removed  by  the  agent  to  his  own  house,  it  was  held  that  such  re- 
moval, under  a  claim  to  hold  them  as  a  pledge,  was  a  sufficient 
embarrassment  to  an  attachment  by  an  ordinary  writ,  to  enable  the 
plaintiff  to  resort  for  his  remedy  to  the  trustee  process ;  it  not  being 
necessary,  in  order  to  sustain  that  process,  that  the  chattels  should 
be  in  the  hands  of  the  trustee  by  virtue  of  a  contract  with  the  debtor. 
Swett  V.  Brown,  5'  Pick.  178. 

For  other  cases  bearing  on  this  section,  see  Wildes  v.  Nahant 
Bank,  20  Pick.  352.  —  Leland  v.  Drown,  12  Gray  437.  —  Taylor  v. 
Columbian  Ins.  Co.,  14  Allen  353. 

Sect.  22.  Trustee  process  takes  effect  from  the  time  of  service, 
and  reaches  the  whole  interest  of  the  principal  defendant  that  may 
eventually  come  into  the  hands  of  the  executor  or  administrator. 
Boston  Bank  v.  Minot,  3  Met.  507,  509.  —  Mechanics'  Savings  Bank 
V.  Waite,  150  Mass.  234,  235. 

An  executor  has  been  held  chargeable  as  trustee  of  a  legatee,  for 
shares  in  the  stock  of  a  corporation,  specifically  bequeathed  to  such 
legatee  in  the  will.  Yantine  v.  Morse,  104  Mass.  275.  But  an 
executor  has  been  held  not  to  be  chargeable  as  trustee  of  a  legatee 
on  account  of  an  article  specifically  bequeathed  to  the  latter,  but 
which  had  never  come  into  the  possession  of  the  executor.  Nickerson 
V.  Chase,  122  Mass.  296,  297. 

An  executor  has  been  held  not  to  be  chargeable  as  trustee  of  a 
devisee  under  the  will  of  his  testator  for  the  surplus  remaining  in 
his  (the  executor's)  hands,  after  a  sale,  for  the  payment  of  debts,  of 
the  land  given  to  such  devisee  under  the  will,  —  the  trustee  pro- 
cess having  been  served  upon  the  executor  before  he  obtained  leave 
to  sell  such  real  estate.     Capen  v.  Duggan,  136  Mass.  501. 

The  lien  may  attach,  in  the  case  of  a  legacy,  before  the  expiration 
of  a  year  from  the  appointment  of  the  executor  or  administrator,  and 
even  though  it  has  not  been  ascertained  that  there  are  assets  suffi- 
cient for  the  payment  of  the  legacy  (Holbrook  v.  Waters,  19  Pick. 
354.  —  Hoar  v.  Marshall,  2  Gray  251,  253)  ;  in  the  case  of  next  of 
kin  entitled  to  a  distributive  share,  before  the  decree  of  distribution 
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(Wheeler  v.  Bowen,  20  Pick.  563)  ;  and  in  the  case  of  a  creditor  of 
an  insolvent  estate,  before  a  dividend  has  been  declared.  Boston 
Bank  v.  Minot,  3  Met.  507. 

So,  also,  where  there  was  no  personal  property  to  pay  a  legacy,  it 
was  held  that  the  executor  was  nevertheless  chargeable  by  trustee 
process,  and  that  the  case  should  be  continued  or  execution  stayed, 
in  order  to  give  the  executor  an  opportunity  to  obtain  a  license  to 
sell  real  estate  to  raise  funds.     Cady  v.  Comey,  10  Met.  459. 

It  has  been  lield  that  one  who  has  been  appointed  administrator 
is  not  chargeable  as  trustee  of  one  entitled  to  a  distributive  share, 
until  after  the  filing  and  approval  of  his  administration  bond  and 
the  delivery  to  him  of  his  letters  of  administration.  Davis  v.  Davis, 
2  Gush.  111. 

An  executor  is  not  chargeable  under  this  section  at  the  suit  of  a 
creditor  of  the  sole  heir  of  a  deceased  legatee,  for  the  amount  of  a 
legacy  remaining  in  his  hands,  but  which  was  due  to  the  legatee 
before  his  death..    Stills  v.  Harmon,  7  Cush.  406. 

^^  An  executor  or  administrator  as  suehy  This  section  has  been 
held  to  give  a  right  to  maintain  the  trustee  process  only  in  cases 
where  property  is  in  the  hands  of  an  executor  for  the  ordinary  and 
usual  purposes  appertaining  to  that  office,  and  not  where  an  ulterior 
trust  is  conferred  upon  him,  in  express  terms  or  by  operation  of  law, 
which  renders  it  necessary  that  the  estate  should  be  held  for  an  in- 
definite period  in  his  hands,  as  trustee  for  a  legatee  for  life,  or  for 
other  special  purposes.     Carson  v.  Carson,  6  Allen  397. 

Sect.  23.  As  to  the  law  prior  to  the  statute  provision,  see  Colby 
V.  Coates,  6  Cush.  558. 

Sect.  24.  This  provision  changed  the  law  as  previously  declared 
in  Columbian  Book  Company  v.  De  Golyer,  115  Mass.  67. 

Sect.  25.  See  Stone  v.  Hodges,  14  Pick.  81,  85.  —  Scott  v. 
Hawkins,  99  Mass.  550.    See  also  notes  on  section  34,  fourth  clause. 

Sect.  27.  The  cases  that  have  arisen  fully  sanction  the  principle 
of  allowing  the  trustee  "  every  legal  and  every  equitable  set-off  in 
his  own  right  or  in  the  right  of  those  with  whom  he  is  piivy." 
Green  v.  Nelson,  12  Met.  567,  573.— Allen  v.  Hall,  5  Met.  266.— 
Nickerson  v.  Chase,  122  Mass.  296.  —  Nutter  v.  Framingham  k 
Lowell  R.  R.,  132  Mass.  427,  430. 

"If  before  final  answer  the  debtor  becomes  indebted  to  the  trustee 
on  any  contract  entered  into  before  the  service  of  the  writ,  the  latter 
shall  have  a  right  of  set-off  and  be  chargeable  only  with  the  final 
balance,  if  one  should  be  due."  Lannan  v.  Walter,  149  Mass.  14, 15. 
—  Boston  Type  Co.  v.  Mortimer,  7  Pick.  166,  168. 
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"Where  a  part  only  of  several  joint  contractors  with  the  principal 
defendants  were  summoned  as  trustees,  it  was  held  that  those  who 
were  summoned  might  be  allowed  the  benefit  of  such  set-offs  as  their 
co-partners,  not  summoned,  were  entitled  to  against  the  principal 
defendants.     Hathaway  v.  Russell,  16  Mass.  473. 

As  to  the  effect  which  a  discharge  in  insolvency,  obtained  by  the 
principal  defendant,  would  have  on  a  demand  by  the  trustee  against 
him,  see  Bennett  v.  Caswell,  7  Gray  153. 

Sect.  28.  "  But  before  he  has  knoivledge  thereof.''''  Tn  the  case 
of  an  insurance  company,  it  was  held  that  it  was  not  chargeable  for 
the  amount  of  a  loss  under  a  policy,  after  payment  thereof  made  in 
good  faith  by  its  authorized  agent,  who  had  no  knowledge  of  any 
actual  or  intended  service  upon  the  company,  although  such  payment 
was  made  after  service  upon  the  secretary  of  tlie  company,  if  there 
was  no  neglect  of  duty  in  giving  notice  of  the  service  to  such  agent. 
Spooner  v.  Rowland,  4  Allen  485.  —  Williams  v.  Kenney,  98  Mass. 
142. 

'■'•  In  good  faith.''''  By  payment  in  good  faith,  the  statute  means 
good  faith  on  the  part  of  the  party  paying,  and  not  of  the  party  re- 
ceiving.    See  Thorne  v.  Matthews,  5  Cush.  544,  546. 

The  fact  that  the  trustee,  when  he  made  payment,  suspected  that 
his  creditor  demanded  it  from  an  apprehension  that  a  trustee  process 
might  be  instituted,  was  held  not  to  render  the  payment  a  breach  of 
good  faitli.     Robinson  v.  Hall,  3  Met.  301. 

Sect.  30.  "  When  wages^''  ^c.  After  wages  have  been  collected 
by  an  attorney  for  his  client,  the  money  is  attachable  in  the  attor- 
ney's hands.     Cook  v.  Holbrook,  6  Allen  572. 

"  Debt  or  demand.''^  Under  these  words  are  included  claims  in 
tort  as  well  as  in  contract.  Burns  v.  Marland  Manufacturing  Co.,  14 
Gray  487. 

"  Necessaries^^  ^c.  Medical  services  rendered  by  a  physician  in 
regular  standing,  and  medicines  furnished  by  him,  are  necessaries. 
Darling  v.  Andrews,  9  Allen  106. 

Under  the  insolvent  laws  (P.  S.  c.  157,  s.  84)  it  was  held  that  "  a 
claim  for  necessaries  furnished  to  the  debtor  or  his  family  "  did  not 
cover  a  claim  for  articles  of  tlie  class  considered  necessaries,  fur- 
nished to  a  firm,  but  actually  used  in  the  families  of  the  debtors,  who 
were  members  of  the  firm  (Drake  v.  Bailey,  5  Allen  210)  ;  nor  did 
it  cover  such  articles  furnished  to  a  debtor  who  kept  a  boarding- 
house,  if  the  articles  were  used  and  consumed  in  common  by  the 
debtor  and  his  family  and  boarders.  Lincoln  v.  Dunbar,  7  Allen 
264. 
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Further,  as  to  what  arc  "  necessaries,"  see  P.  S.  c.  121,  s.  10  and 
notes  thereto,  and  also  P.  S.  c,  171,  s.  81,  and  notes  thereto. 

If  a  trustee  suffers  himself  to  be  defaulted,  and  afterwards  pays  to 
the  plaintiff  a  sum  which  is  under  this  section  exempt  from  the  trus- 
tee process,  such  payment  will  not  discharge  the  trustee  from  his 
liability  to  the  principal  defendant.  Burns  v.  Marland  Manufactur- 
ing Co.,  14  Gray  487.  But  see,  contra,  section  48  and  notes  to  the 
same. 

When  there  are  successive  services  of  the  writ  upon  the  trustee 
under  section  8  of  this  cliapter,  the  trustee  is  to  reserve  from  the 
sum  due  to  the  principal  defendant  at  tlie  time  of  each  service  of 
the  writ  the  amount  required  to  be  reserved  by  this  section.  Hall  v. 
Hartwell,  142  Mass.  447. 

Sect.  34.  First  clause.  As  to  what  is  a  negotiaUe  security 
within  the  meaning  of  this  clause,  see  Cushman  v.  Haynes,  20  Pick. 
132.  —  Fiske  v.  Witt,  22  Pick.  83.  —  Clark  v.  King,  2  Mass.  524. 

Second  clause.     See  notes  on  the  third  clause  of  this  section. 

Third  clause.  "  It  has  been  decided  that  no  person  deriving  his 
authority  from  the  law,  and  obliged  to  execute  it  according  to  the 
rules  of  law,  can  be  held  by  the  trustee  process,  except  so  far  as  he 
is  expressly  made  liable  by  statute."  Thayer  v.  Tyler,  5  Allen  94. 
See  also  Webster  v.  Lowell,  2  Allen  123.  •  Thus  a  guardian  cannot 
be  adjudged  a  trustee  for  the  debts  of  his  ward.  Gassett  v.  Grout, 
4  ]\ret.  486,  490.  An  assignee  under  the  state  insolvent  laws  cannot 
be  charged  as  a  trustee  of  a  creditor  of  the  insolvent,  until  after  a 
dividend  has  been  declared.  Colby  v.  Coates,  6  Cush.  558.  See  also 
Thayer  v.  Tyler,  5  Allen  94.— P.  S.  c.  183,  s.  23. 

An  officer  is  not  liable  to  a  creditor  of  a  person  arrested  by  him 
on  a  criminal  warrant,  as  trustee  for  money  or  other  property  taken 
by  him  under  color  of  his  official  duty  from  the  person  of  his  pris- 
oner, and  for  which  he  has  given  the  latter  a  receipt.  Robinson 
V.  Howard,  7  Cush.  257.  See  also  Morris  v.  Penniman,  14  Gray 
220. 

Fourth  clause.  "  Without  depending  on  any  contingency.''^  The 
wages  of  a  sailor  are  not  attachable,  unless  the  vessel  has  arrived  at 
some  port  of  unlading.     Wentworth  v.  Whittemore,  1  Mass.  471. 

Where  A.  gave  his  note  in  payment  for  goods  purchased  by  B. 
through  a  broker,  and  took  the  goods  to  sell  on  commission  as  secur- 
ity for  his  liability,  and  after  he  had  sold  them  at  a  profit,  but  before 
he  had  received  payment  for  them,  B.  was  summoned  as  a  trustee 
of  the  broker,  who  was  to  have  part  of  the  net  profits,  it  was  held 
that  he  was  not  chargeable,  it  being  contingent  whether  any  net 
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profits  would  ever  come  into  his  hands.  Williams  v.  Marston,  3 
Pick.  65. 

One  who  has  received  the  bill  of  lading  and  invoice  of  goods  con- 
signed to  him,  cannot  be  charged  as  the  trustee  of  the  consignor, 
until  the  goods  have  arrived  and  he  has  accepted  the  consignment. 
Grant  v.  Shaw,  16  Mass.  341. 

One  who  holds  the  check  of  A.,  the  proceeds  of  which,  when  col- 
lected, he  is  bound  to  account  for  to  B.,  is  not,  before  such  check  is 
actually  paid,  chargeable  as  the  trustee  of  B.,  the  reason  given  being 
that  it  is  doubtful  whether  the  check  will  ever  be  paid.  Hancock  v. 
Colyer,  99  Mass.  187.  —  Knight  v.  Bowlej,  117  Mass.  551,  553.  — 
Moors  V.  Goddard,  147  Mass.  287,  292,  293. 

A  lessee  who  has  covenanted  to  pay  rent  quarterly,  can  be  held  as 
trustee  of  his  lessor  for  so  many  quarters'  rent  only  as  are  due  at 
the  time  of  service.     Wood  v.  Partridge,  11  Mass.  488. 

A  city  cannot  be  charged,  upon  a  process  served  upon  it  in  the 
middle  of  a  quarter,  for  a  proportionate  part  of  the  salary,  paid 
quarterly,  of  a  teacher  of  a  public  school.  Hadley  v.  Peabody,  13 
Gray  200. 

So,  also,  where  the  salary  of  a  minister  was  payable  quarterly,  and 
he  tendered  his  resignation  in  the  middle  of  a  quarter,  which  resig- 
nation the  parish  afterward  accepted,  and  at  the  same  time  voted  to 
pay  him  pro  rata  for  his  services  after  the  commencement  of  the 
term,  it  was  held  that  the  parish  were  not  chargeable  as  trustees  of 
the  minister,  in  a  process  served  afiipr  his  resignation,  but  before  the 
passage  of  the  vote,  such  vote  not  operating  as  a  waiver  of  the  en- 
tirety of  the  contract.     Wyman  v.  Hichborn,  6  Gush.  264. 

Where  the  wages  of  a  workman  are,  by  agreement  between  him 
and  his  employer,  liable  to  forfeiture  if  he  does  not  give  thirty  days' 
notice  of  his  intention  to  leave,  and  work  out  the  time  of  such  no- 
tice, such  wages  are  not  liable  to  attachment  by  trustee  process. 
Potter  V.  Cain,  117  Mass.  238. 

For  other  cases  in  which  it  has  been  held  that  the  person  sum- 
moned as  trustee  was  not  chargeable,  for  the  reason  that  the  debt 
depended  on  some  contingency,  see  Davis  v.  Ham,  3  Mass.  33.  — 
Frothingham  v.  Haley,  3  Mass.  68.  —  Andrews  v.  Ludlow,  5  Pick. 
28,  31.  —Faulkner  V.  Waters,  11  Pick.  473,  474.  — Tucker  v.  Chsby, 
12  Pick.  22  —  Gassett  v.  Grout,  4  Met.  486,  491.  —  Greenway  'v. 
Wilraarth,  12  Met.  12.  —  Bennett  v.  Caswell,  7  Gray  153.  — God- 
frey V.  Macomber,  128  Mass.  168.  —  Fellows  v.  Smith,  131  Mass. 
363.  —  Peterson  v.  Loring,  135  Mass.  397  (money  due  for  freight). 

The  fact  that  the  contingency  has  been  removed  after  the  service 
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of  the  trustee  process  and  before  judgment  will  not  be  a  reason  for 
charging  the  trustee.  O'Brien  v.  Collins,  124  Mass.  98.  —  Meacham 
V.  McCorbitt,  2  Met.  352.  —  Hancock  v.  Colyer,  99  Mass.  187,  188. 
—  Godfrey  v.  Macomber,  128  Mass.  188. 

Where  a  person  summoned  as  trustee  had  m  his  hands  at  the 
time  of  service  property,  the  title  to  which,  being  in  controversy  be- 
tween the  principal  defendant  and  a  third  person,  had  been  sub- 
mitted to  referees,  who  during  the  pendency  of  the  process  awarded 
in  favor  of  the  principal  defendant,  it  was  held  that  the  trustee  was 
chargeable.  In  this  case  it  was  said  by  Parker,  C.  J.,  that  "  the 
contingency  must  affect  the  property  itself,  or  the  debt  which  is  sup- 
posed to  exist,  and  not?  merely  the  title  to  the  property  in  the  posses- 
sion of  the  trustee,  or  his  liability  on  a  contract  which  he  has  actually 
made,  but  the  force  or  effect  of  which  is  in  litigation."  Thorndike 
V.  De  Wolf,  6  Pick.  120, 122. 

On  a  promise  to  pay  a  certain  sum  on  a  certain  day  in  each  year, 
as  long  as  the  promisee  should  live,  and  at  the  same  rate  for  any 
part  of  a  year,  it  was  held  that  the  promisor  might  be  charged  as 
trustee  of  the  promisee  for  that  proportion  of  a  yearly  payment,  which 
the  portion  of  the  year  that  had  elapsed,  when  the  writ  was  served, 
bore  to  the  whole  year.     Sabin  v.  Cooper,  15  Gray  532. 

A  bank  was  held  chargeable  as  trustee  for  another  bank,  whose 
money  it  held  on  deposit,  subject  to  be  withdrawn  fifteen  days  after 
notice,  although  such  notice  had  not  been  given.  Clapp  v.  Hancock 
Bank,  1  Allen  394. 

Fifth  clause.  See  Sabin  v.  Cooper,  15  Gray  532.  —  Sharp  v.  Clark, 
2  Mass.  91.  —  Thorndike  v.  De  Wolf,  6  Pick.  120,  123. 

If  a  case  has  proceeded  so  far  that  the  entry  of  the  judgment  can- 
not be  prevented,  it  would  seem  that  the  effect  would  be  the  same  as 
if  the  judgment  has  been  actually  entered.  Howell  v.  Freeman,  3 
Mass.  121.  — Thorndike  v.  De  Wolf,  6  Pick.  120,  123. 

Additional  exemption.  Pension  money  due  from  the  United  States 
is  not  liable  to  be  attached  by  trustee  process,  while  in  course  of 
transmission.  U.  S.  Rev.  St.  s.  4747. — Kellogg  v.  Waite,  12  Allen 
529. 

ADVERSE   CLAIMANTS    OF    GOODS,    ETC.,    IN   HAXDS    OF    TRUSTEE. 

Sect.  35.  "  By  force  of  an  assignment.''^  An  assignment,  whether 
legal  or  equitable,  is  good  as  against  a  trustee  process,  even  when  such 
assignment  was  made  without  the  assent  of  the  debtor  or  without 
notice  to  him.  Ammidown  v.  Wheelock,  8  Pick.  470.  —  Providence 
County  Bank  v.  Benson,  24  Pick.  204,  210.  —  Macomber  v.  Doane, 
2  Allen  541.  —  Dennis  v.  Twitchell,  10  Met.  180,  183.  —  Carrique  v. 
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Sidebottom,  8  Met.  297.  —  Kingman  v.  Perkins,  105  Mass.  111.  — 
Martin  v.  Potter,  11  Gray  37.  —  Eldridge  v.  Benson,  7  Cash.  488.  — 
Wood  V.  Partridge,  11  Mass.  488.  —  Foster  v.  Sinkler,  4  Mass.  450. 
—  Norton  v.  Piscataqua  Ins.  Co.,  Ill  Mass.  582,585.  But  an  as- 
signment of  future  earnings  is  not  good  against  the  trustee  process, 
unless  they  are  to  be  gained  under  an  engagement  already  made. 
Eagan  v.  Luby,  188  Mass.  548,  545. 

Though  the  debtor  cannot  be  held  as  trustee  of  the  assignor, 
it  docs  not  follow  that  he  can  be  held  as  trustee  of  the  assignee,  and 
he  cannot  be  so  held,  unless  he  assented  to  the  assignment  before 
service.     Folsom  v.  Haskell,  11  Cush.  470. 

As  to  the  effect  of  an  assignment  of  a  pa7't  of  the  debt,  see  James 
V.  Newton,  142  Mass.  866,  875. 

An  order  for  the  whole  sum  due  or  becoming  due  to  the  drawer 
will  have  the  force  and  effect  of  an  assignment,  even  before  it  has 
been  accepted.     Macomber  v.  Doane,  2  Allen  541,  542. 

A  simple  delivery  of  a  savings  bank  book  as  collateral  security  for 
the  payment  of  a  debt,  unaccompanied  by  any  written  assignment,  is 
sufhcient  to  prevent  the  bank  from  being  held  as  the  trustee  of  the 
original  depositor.     Taft  v.  Bowker,  132  Mass.  277. 

An  order  given  by  A.  to  his  attorney,  requesting  him  to  pay  to  B. 
"  all  moneys  which  may  become  due  "  to  A.  from  a  suit  that  the 
attorney  is  prosecuting  for  A.,  does  not,  even  after  acceptance  by  the 
attorney,  constitute  an  assignment  to  B.  valid  against  the  trustee 
process.     White  v.  Coleman,  130  Mass.  816.  —  s.  c,  127  Mass.  34. 

"  The  court  shall  permit  such  claimant  to  appear^^  ^c.  It  is  the 
claimant's  legal  right  to  appear.     Boylen  v.  Young,  6  Allen  582. 

The  claimant  may  appear  and  maintain  his  right,  although  the 
party  summoned  as  trustee  makes  no  mention  of  any  assignment  in 
his  answer.     Dennis  v.  Twitchell,  10  Met.  180,  183. 

The  claimant's  appearance  may  be  made  after  the  trustee  has  been 
defaulted,  and  it  is  not  too  late,  even  if  it  is  not  made  until  scire 
facias  is  brought  against  a  defaulted  trustee.  Boylen  v.  Young,  6 
Allen  582.  —  Knights  v.  Paul,  11  Gray  225. 

If  the  plaintiff  abandons  his  claim  to  the  propertj^  in  the  hands  of 
the  trustee,  the  conflicting  claims  of  any  adverse  claimants  cannot 
be  examined  into,  but  the  trustee  must  be  discharged.  Peck  Brothers 
&  Co.  V.  Stratton,  118  Mass.  406. 

Though  the  claimant  is  defaulted,  if  it  nevertheless  appears  that 
he  is  entitled  to  the  goods,  &c.,  the  trustee  will  be  discharged.  Tay- 
lor V.  Collins,  5  Gray  50. 

If  a  third  party,  having  an  equitable  claim  on  the  funds  in  the 
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hands  of  trustee,  has  knowledge  of  the  trustee  process,  but  neglects 
to  appear  as  claimant,  and  the  trustee,  though  knowing  of  such  claim, 
suffers  judgment  to  be  rendered  against  him  by  default,  a  payment 
by  the  trustee  upon  such  judgment  will  discharge  his  liability  to  the 
third  party.     Randall  v.  Way,  111  Mass.  506. 

Where,  by  judicial  proceedings  in  another  state,  the  property  of  a 
debtor  is,  without  his  assent,  assigned  to  trustees  for  the  benefit  of 
his  creditors,  such  assignment  will  not  be  valid,  as  against  a  subse- 
quent trustee  process  brought  by  a  citizen  of  this  state,  to  transfer  a 
debt  due  to  such  debtor  from  another  citizen  of  this  state.  Taylor  v. 
Columbian  Ins.  Co.,  14  Allen  353,  355. 

An  assignment  in  trust  for  creditors,  if  not  assented  to  by  them, 
is  void  as  against  the  trustee  process.  Swan  v.  Crafts,  124  Mass. 
453,  455. 

In  determining  whether  the  claimant  is  entitled  to  the  effects,  &c., 
in  the  hands  of  the  trustee,  equitable  as  well  as  legal  rights  are  to  be 
considered.     Marvel  v.  Babbitt,  143  Mass.  226,  227. 

Sect.  36.  "  Mai/  allege  and  prove  any  facts  not  stated  nor  denied 
hy  the  supposed  trustee.'^  A  claimant  cannot  be  permitted  to  show 
that  at  the  time  of  service  there  was  nothing  due  from  the  trustee  to 
the  principal  defendant.  Clark  v.  Gardner,  123  Mass.  358.  But  see 
Moors  V.  Goddard,  147  Mass.  287,  290. 

But  although  the  trustee  has  stated  that  he  owes  the  principal  de- 
fendant for  work  and  labor  done  by  the  latter,  the  claimant  may 
show  that  the  defendant,  in  performing  such  labor,  acted  only  as  the 
claimant's  agent,  and  that  the  sum  which  the  trustee  admits  to  be 
due  to  the  principal  defendant  is  in  fact  due  to  the  claimant.  Shee- 
han  V.  Marston,  132  Mass.  161. 

Where  a  trustee  states  that  the  fund  in  his  hands  belongs  to  a 
third  person,  that  person  is  not  precluded  from  coming  in  and  dis- 
claiming all  right  in  the  fund,  and  in  such  case  the  trustee  may 
properly  be  charged.     Mortland  v.  Little,  137  Mass.  339. 

Sect.  38.  As  to  the  law  prior  to  St.  1865,  c.  43,  s.  1  (re-enacted 
in  this  section),  see  Macomber  v.  Doane,  2  Allen  541.  —  Darling  v. 
Andrews,  9  Allen  106.  — Carrique  v.  Sidebottom,  3  Met.  297. 

"  The  excess  in  the  hands  of  such  trustee,'"  ^-c.  Where  future 
wages  had  been  assigned  as  security  for  goods  to  be  furnished,  there 
being,  however,  no  agreement  as  to  the  amount  of  such  goods,  it  was 
held  that  the  trustee  might  be  charged  for  the  excess  of  the  amount 
due  at  the  time  of  service  over  the  amount  due  for  goods  which  had 
been  furnished  up  to  that  time.  Warren  v.  Sullivan,  123  Mass.  283, 
284. 
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Sect.  39.  An  assignment  of  future  wages,  when  there  is  no  con- 
tract of  service,  is  invalid.  Mulhall  v.  Quinn,  1  Gray  105, 107.  — 
Herbert  v.  Bronson,  125  Mass.  475.  But  if  a  person  is  under  a  con- 
tract of  service,  he  may  assign  his  future  wages  which  are  to  grow 
out  of  such  contract.  Hartley  v.  Tapley,  2  Gray  565.  As  to  the  law 
prior  to  St.  1865,  c.  43,  s.  2  (re-enacted  in  this  section),  in  regard  to 
the  validity  of  an  assignment  of  future  earnings,  see  further.  Low  v. 
Pew,  108  Mass.  347,  350.  —  Gragg  v.  Martin,  12  Allen  498.  —  Dar- 
ling V.  Andrews,  9  Allen  106.  —  Boylen  v.  Leonard,  2  Allen  407.  — 
Lannan  v.  Smith,  7  Gray  150.  —  Emery  v.  Lawrence,  8  Cush.  151. — 
Taylor  v.  Lynch,  5  Gray  49. 

An  order  of  a  workman  to  his  employer,  directing  him  to  "  pay  to 
C.  D.  my  wages  as  fast  as  they  become  due,  to  the  amount  of  $150," 
and  accepted  in  writing  by  the  employer,  is  an  assignment  within 
the  meaning  of  this  section.     Knowlton  v.  Cooley,  102  Mass.  233. 

Where  in  the  assignment  the  name  of  the  corporation  by  which 
the  wages  were  to  be  paid  was  given,  not  in  its  legal  form,  but  in  a 
different  form  by  which  it  was  popularly  known,  it  was  held  that 
the  assignment  was  nevertheless  good.  Gifford  v.  Rockett,  121 
Mass.  431.  So  also  where  an  assignment  was  made  to  "  A.  B., 
Treasurer,"  it  was  held  that  the  amount  for  which  it  was  held  as 
security  was  to  be  determined  by  the  amount  of  the  claim  of  the 
corporation  of  which  A.  B.  was  treasurer,  it  being  shown  that  it  was 
the  intention  of  the  parties  that  the  assignment  should  be  held  as 
security  for  such  claim.     Giles  v.  Ash,  123  Mass.  353. 

For  cases  in  which  mistakes  were  made  in  the  name  of  the  assignor, 
see  Ouimet  v.  Sirois,  124  Mass.  162.  —  O'Connor  v.  Cavan,  126  Mass. 
117. 

The  recording  of  the  assignment  does  not  amount  to  constructive 
notice  thereof  to  the  employer,  who  will  be  protected  in  a  payment 
made  in  good  faith  to  the  assignor  subsequent  to  such  recording. 
Corbett  V.  Fitchburg  R.  R.,  110  Mass.  204,  205. 

"  Future  earnings^  As  to  the  meaning  of  these  words,  see  Jenks 
V.  Dyer,  102  Mass.  235, 236.  —  Somers  v.  Keliher,  115  Mass.  165, 167. 
—  Kendall  v.  Kingsley,  120  Mass.  94,  95.  —  Jason  v.  Antone,  131 
Mass.  534. 

An  assignment  of  future  earnings  may  be  shown  to  have  been 
given  to  cover  future  advances,  although  such  fact  is  not  mentioned 
in  the  recorded  assignment.  Murphy  v.  Murphy,  121  Mass.  167. 
So  also  it  may  be  shown  that  an  assignment,  absolute  in  terms, 
was  given  only  as  security  for  a  debt.  Giles  v.  Ash,  123  Mass.  353, 
355. 
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PROCEEDINGS   WHEN   SUIT   IS   PENDING   AGAINST   TRUSTEE. 

The  provisions  of  our  statutes  in  regard  to  proceedings  when  a 
suit  is  pending  against  a  trustee,  apply  only  when  both  suits  are 
brought  in  this  state.     Whipple  v.  Bobbins,  97  Mass.  107. 

"  A  trustee  process  is  in  the  nature  of  a  proceeding  in  rem.  It  is 
a  sequestration  of  the  debt  due  from  the  trustee  in  order  that  it  may 
be  devoted  to  the  payment  of  one  to  whom  the  trustee's  creditor  is 
himself  indebted.  After  its  commencement,  the  trustee  is  not  sub- 
ject to  an  action  by  his  creditor.  The  only  exception  is,  where  both 
suits  are  within  the  same  jurisdiction  and  under  a  system  of  proce- 
dure which  regulates  both,  so  as  to  afford  the  trustee  complete  pro- 
tection against  a  double  liability.  If  the  trustee  process  is  prior  in 
time,  it  is  a  defence  to  a  subsequent  action  against  the  trustee  in 
another  state."  So  also  a  trustee  process  in  our  own  courts  must 
yield  to  a  prior  action  against  the  trustee  in  another  state,  and  the 
trustee  must  be  discharged.  "  This  doctrine  constitutes  an  impor- 
tant exception  to  the  ordinary  rule  that  lis  pendens  in  a  foreign  court 
is  not  a  good  plea."     American  Bank  v.  Rollins,  99  Mass.  313,  314. 

And  if,  in  an  action  brought  against  the  trustee  in  another  state, 
even  though  such  action  was  commenced  after  the  trustee  process, 
the  trustee  has  been  compelled,  notwithstanding  his  disclosure  of  the 
pendency  of  the  trustee  process  and  of  all  material  facts  relative 
thereto,  to  pay  the  principal  defendant  the  amount  due  him,  such 
trustee  will  be  entitled  to  a  discharge.  Eddy  v.  O'Hara,  132  Mass. 
56,  62. 

Sect.  42.     See  Locke  v.  Tippets,  7  Mass.  149. 

Sect.  43.  See  United  States  Manufacturing  Co.  v.  Clark,  119 
Mass.  163,  165. 

JUDGMENT    AND 'EXECUTION. 

"  The  statutes  do  not  authorize  separate  judgments  against  the 
principal  defendant  and  the  trustee.  On  the  contrary,  they  all  con- 
template that  the  question,  whether  the  trustee  is  chargeable  at  all, 
and  the  question,  as  to  the  amount  of  his  liability,  so  far  as  it  is  to 
be  ascertained  before  bringing  scire  facias  against  him  on  the  judg- 
ment, shall  be  tried  and  decided  before  rendering  the  judgment  for 
the  plaintiff."  If,  therefore,  the  plaintiff,  after  appealing  from  the 
discharge  of  the  trustee,  takes  final  judgment  and  execution  against 
the  principal  defendant,  he  thereby  waives  all  further  proceedings  on 
his  appeal,  as  much  as  if  he  had  entered  of  record  a  discontinuance 
or  a  release.     Jarvis  v.  Mitchell,  99  Mass.  530,  532. 
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In  a  case  where  two  trustee  processes  were  served  at  the  same 
time,  and  judgment  was  recovered  in  each  for  a  sum  greater  than 
the  amount  in  the  hands  of  the  trustee,  it  was  held  that  each  of  the 
creditors  was  entitled  to  one  half  of  the  funds,  although  their  several 
judgments  were  for  unequal  amounts.     Davis  v.  Davis,  2  Cush.  111. 

Sect.  44.  "/(^  shall  not  be  necessari/  to  specif^/  in  the  judgment 
the  sum  for  which  he  is  chargeable."  This  implies  that  the  sum  may 
be  determined  and  specified  if  the  court  deems  it  proper.  Cunning- 
ham V.  Ilogan,  136  Mass.  407. 

Sect.  45.  "  Bg  force  of  the  execution.'^  As  to  the  effect  of  these 
words,  and  the  reason  for  their  insertion  in  the  statute,  see  Burnap 
V.  Campbell,  6  Gray  241,  243. 

Sect.  46.  "  Before  they  are  demanded  of  the  trustee  by  the  officer." 
The  demand  must  be  "  by  force  of  the  execution."  Burnap  v.  Camp- 
bell, 6  Gray  24l,  242. 

Sect.  48.  The  judgment  was  held  to  discharge  the  trustee,  as 
provided  by  this  section,  where  the  case  and  the  parties  were  within 
the  general  jurisdiction  of  the  court,  and  the  officer's  return  showed 
on  its  face  a  proper  service,  although  the  principal  defendant  was 
not  actually  served  with  notice  and  did  not  appear.  But  quaere  as  to 
what  would  be  the  effect  upon  the  rights  of  a  trustee,  if,  upon  a  writ 
of  error  or  review,  the  judgment  against  the  principal  defendant 
should  be  reversed.  Morrison  v.  New  Bedford  Institution  for  Sav- 
ings, 7  Gray  269.  —  Wheeler  v.  Aldrich,  13  Gray  51.  —  Dole  v. 
Boutwell,  1  Allen  286.  —  Jarvis  v.  Mitchell,  99  Mass.  530,  531.  So 
a  trustee  was  held  to  be  discharged,  although  the  property  in  his 
hands  was  by  statute  exempt  from  attachment,  and  the  judgment 
against  him  was  consequently  erroneous.  Webster  v.  Lowell,  2 
Allen  123.  But  where  a  trustee  suffered  himself  to  be  defaulted, 
and  afterwards  paid  to  the  plaintiff  in  the  trustee  process  a  sum 
which  was  exempt  under  section  30,  it  was  held  that  such  payment 
did  not  discharge  the  trustee  from  his  liability  to  the  principal  de- 
fendant.    Burns  v.  Marland  Manuf.  Co.,  14  Gray  487. 

So  also  where  a  trustee  failed  to  give  notice  of  an  assignment  of 
the  claim  of  the  principal  defendant  against  him,  and  suffered  him- 
self to  be  defaulted,  he  was  held  to  be  liable  for  the  full  amount  of 
the  debt  in  an  action  brought  by  the  assignee  in  the  name  of  the 
principal  defendant.     Wardle  v.  Briggs,  131  Mass.  518. 

See  also  similar  decision  in  Wilkinson  v.  Hall,  6  Gray  568. 

Where  the  court  had  no  jurisdiction  of  the  original  suit,  it  having 
been  commenced  after  the  death  of  the  person  named  as  the  princi- 
pal defendant,  it  was  held  that  a  payment  by  the  trustee,  by  force  of 
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the  judgment  in  such  suit,  was  no  bar  to  a  suit  against  liim  by  the 
administrator  of  the  deceased.     Loring  v.  Folger,  7  Gray  505,  506. 

As  to  the  effect  of  the  judgment  upon  the  rights  of  parties  other 
than  the  defendant  or  his  executors  or  administrators,  see  Butler  v. 
Mullen,  100  Mass.  453. 

The  trustee  is  not,  by  reason  of  the  delay  in  payment  caused  by 
the  trustee  process,  chargeable  with  interest  on  the  amount  due  from 
him  to  the  principal  defendant,  at  least  if  the  debt  does  not  bear 
interest  by  reason  of  any  contract  or  promise.  Bickford  v.  Rich, 
105  Mass.  340.  —  Huntress  v.  Burbank,  111  Mass.  213.  217.  —  Ori- 
ental Bank  v.  Tremont  Ins.  Co.,  4  Met.  1.  —  Smith  v.  Flanders,  129 
Mass.  322,  324. 

SCIRE    FACIAS   AGAINST   TRUSTEE. 

Sect.  50.  "  Upon  demand.''''  A  demand  upon  the  president  of  a 
railroad  corporation,  which  had  been  adjudged  a  trustee,  has  been 
held  to  be  sufficient.  Bickford  v.  Boston  &  Lowell  R.  R.,  21  Pick. 
109. 

"  The  jy^ciintiff  may  sue  out  .  .  .  a  writ  of  scire  facias.''''  Scire 
facias  will  lie  against  one  who  is  adjudged  a  trustee,  notwithstanding 
the  death  of  the  principal  defendant  after  judgment  against  him, 
provided  his  estate  is  not  represented  insolvent.  Patterson  v.  Pat- 
ten, 15  Mass.  473. 

The  fact  tliat  the  principal  defendant  was  committed  on  execution 
after  the  demand  upon  the  trustee,  has  been  held  not  to  affect  the 
trustee's  liability  on  scire  facias.     Cheney  v.  Whitely,  9  Cush.  289. 

A  writ  of  scire  facias  cannot  be  lawfully  issued  against  a  trustee 
before  the  return  day  of  the  execution  in  the  original  action,  and  in 
ordinary  cases  the  proper  evidence  of  the  default  of  the  trustee  is 
the  return  of  the  officer  upon  such  execution,  but  other  evidence  is 
admissible  in  case  of  the  loss  or  destruction  of  the  execution.  Dailey 
V.  Coleman,  122  Mass.  64,  QQ.  — Adams  v.  Cummiskey,  4  Cush.  420. 
—  Patterson  v.  Patten,  15  Mass.  473,  475. 

A  plaintiff  is  not  entitled,  as  of  right,  to  litigate  anew  on  scire 
facias  the  sum  for  which  the  trustee  should  be  charged,  if  that  ques- 
tion has  been  tried  and  determined  in  the  original  suit,  and  the 
amount  paid,  for  which  the  trustee  was  there  held  chargeable. 
Brown  v.  Tweed,  2  Allen  566.  — Jarvis  v.  Mitchell,  99  Mass.  530, 
531.     See  also  section  53. 

"  Or  a  separate  writ  against  each  of  the  trustees.''^  Where  the 
trustees  are  liable  jointly,  they  should  be  joined  in  one  writ.  Hath- 
away V.  Russell,  16  Mass.  473,  475. 

Sect.  53.     "  He  shall  he  permitted  to  answer  and  prove^''  S^c.     A 
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trustee  may  object  that  judgment  was  rendered  in  the  original  action 
at  tlie  first  term  against  the  principal  defendant,  who  was  not  in  tlie 
state  at  the  time  of  service,  and  that  the  further  notice  required  by 
statute  in  such  cases  was  not  given.     Thayer  v.  Tyler,  10  Gray  164. 

Although  a  person  summoned  as  trustee  of  a  firm  has  appeared 
and  been  charged  upon  his  answer,  scire  facias  will  not  lie  against 
liim,  if  the  judgment  against  the  principal  defendants  is  invalid  for 
want  of  service  upon  one  of  them.     Pratt  v.  Cunliff,  9  Allen  90. 

The  trustee's  answers  in  the  scire  facias  suit  are  to  be  considered 
as  true,  the  same  as  his  answers  in  the  original  suit.  Fay  v.  Sears, 
111  Mass.  154,  155.  —  Tryon  v.  Merrill,  116  Mass.  299. 

The  trustee  cannot  on  scire  facias  for  the  first  time  plead  matters 
which  might  have  been  pleaded  in  abatement  to  the  original  suit. 
Hoyt  V.  Robinson,  10  Gray  371. 

Further,  as  to  what  defence  the  trustee  may  make  in  the  suit  on 
scire  facias,  see  Burnside  v.  Newton,  1  Met.  426,  427.  —  Thayer  v. 
Tyler,  10  Gray  164,  169.  —  Hoyt  v.  Robinson,  10  Gray  371.  —  Pratt 
V.  Cunliff,  9  Allen  90. 

"  Upon  the  whole  matter  appearing  upon  such  examination  and 
trials  the  court  shall  render  such  judgment  as  law  and  justice  require.^'' 
This  provision  extends  as  well  to  costs,  as  to  charging  or  discharg- 
ing the  trustee  ;  and  the  question  of  costs  does  not  depend  entirely 
upon  the  fact  whether  the  trustee  is  charged  or  not,  but  it  depends 
upon  a  full  view  of  the  equities  and  justice  of  the  case.  Thompson 
V.  Lowell  Machine  Shop,  4  Gush.  431. 

Sect.  54.  A  debtor,  retaining  in  his  hands  funds  for  which  he 
has  been  charged  as  trustee  of  his  creditor,  is  liable  therefor  to  the 
creditor  after  the  expiration  of  the  time  within  which  scire  facias 
could  be  commenced  against  him.  Where  that  time  expired  pend- 
ing exceptions  taken  by  the  debtor  to  a  verdict  in  favor  of  the  credi- 
tor in  an  action  to  recover  such  funds,  the  court,  having  overruled 
the  exceptions,  caused  judgment  to  be  entered  on  the  verdict.  Fuller 
V.  Rice,  4  Gray  343. 

DEATH   OF    PARTIES. 

Sect.  58.  "  The  plaintiff  may  proceed  against  hitn  hy  a  writ  of 
scire  facias ^^  ^c.     See  Guptill  v.  Ayer,  149  Mass.  49,  51. 

PROCEEDIXGS   WHEN   TRUSTEE   HAS    SPECIFIC   GOODS. 

Sect.  63.  It  seems  that  this  and  the  following  sections  do  not 
apply  to  cases  where  the  property  in  the  goods  to  be  delivered  re- 
mains in  the  trustee  until  the  time  of  delivery,  and  that  they  only- 
apply  when,  as  in  the  case  of  a  common  carrier,  the  property  of  the 
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Is  in  the  trustee's  possession  is,  at  the  time  of  service,  in  the 
principal  defendant.     Adams  v.  Scott,  104  Mass.  161,  16G. 

This  section  is  not  applicable  to  contracts  for  the  delivery  of  goods 
at  any  place  out  of  the  state.  Clark  v.  Brewer,  6  Gray  320.  —  Adams 
V.  Scott,  104  Mass.  164,  166. 

Sect.  65.  For  an  exposition  of  the  mischiefs  proposed  to  be 
remedied  by  this  section,  see  Jewett  v.  Bacon,  6  Mass.  60. 

"  When  a  person  summoned  as  trustee  is  bound  hy  contract  to  de- 
liver" cj-c.  It  seems  that  this  section  applies  only  when  the  alleged 
trustee  has  contracted  to  deliver  goods  to  the  defendant,  but  docs  not 
have  such  goods  in  his  possession  at  the  time  of  the  service  of  pro- 
cess on  him.     Adams  v.  Scott,  104  Mass.  165,  167. 

"  Within  the  commomvealthy     See  Clark  v.  Brewer,  6  Gray  320. 

Sect.  QQ.  In  a  case  in  which  a  debtor,  who  had  been  arrested,  put 
property  in  the  hands  of  his  bail  to  secure  him  for  his  liability  on 
his  bail  bond,  and  the  bail  was  then  summoned  as  trustee  in  a  trus- 
tee process  brought  against  the  debtor  by  another  creditor,  it  was 
held  that  the  plaintiff  in  such  trustee  process  was  entitled  to  have 
the  liability  of  the  trustee  determined  in  that  process,  although  it 
appeared  that  the  trustee  had  been  sued  on  the  bail  bond.  Hooton 
V.  Gamage,  11  Allen  354. 

DISSOLUTION   OF    ATTACHMENT    BY    TRUSTEE    PROCESS. 

Sect.  71.  "  The  sum  for  which  the  trustee  may  he  charged^  No 
action  can  be  maintained  on  a  bond  given  under  this  section,  unless 
the  trustee  has  been  charged  (Porter  v.  Giles,  129  Mass.  589,  590), 
and  charged  for  a  definite  sum.  Cunningham  v.  Hogan,  136  Mass. 
407. 

COSTS. 

Sect.  73.  After  a  trustee  has  filed  an  answer  under  oath,  posi- 
tively and  unqualifiedly  denying  or  admitting  funds  in  his  hands,  if 
no  interrogatories  or  allegations  are  filed  to  or  against  him,  and  no 
claimant  of  the  fund  mtervenes,  he  will  not  be  entitled  to  costs  for 
any  term  subsequent  to  that  in  which  his  answer  was  filed.  Wasson 
V.  Bowman,  117  Mass.  91.  —  Hawkins  v.  Graham,  128  Mass.  20,  21. 

But  where  a  claimant  to  the  funds  in  the  hands  of  the  alleged 
trustee  intervenes,  there  cannot  be  any  determination  as  to  the  lia- 
bility of  the  trustee  until  such  claim  has  been  finally  disposed  of, 
and  the  trustee  will  consequently  be  entitled  to  costs  until  the  final 
disposition  of  the  claim.  Morrison  v.  McDermott,  6  Allen  122.  — 
Croxford  v.  Massachusetts  Cotton  Mills,  15  Gray  70.  —  Washburn  v, 
Clarkson,  123  Mass.  319,  320. 
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And  where  the  question  of  the  trustee's  liability  is  made  the  suV 
ject  of  an  appeal,  costs  are  to  be  allowed  to  the  trustee  until  the 
appeal  is  determined.     Holbrook  v.  Waters,  19  Pick.  354. 

But  where  an  appeal  is  taken  on  the  main  issue  between  the  plain- 
tiff and  the  principal  defendant,  the  trustee  will  not  be  entitled  to 
costs  during  the  pendency  of  the  appeal.  O'Donnell  v.  Mclntire, 
99  Mass.  551. 

So  also  where  the  principal  defendant  had  appealed  from  a  judg- 
ment charging  the  trustee,  it  was  held  that  inasmuch  as  he  had  no 
legal  interest  in  the  question  whether  the  trustee  should  be  charged 
or  not,  such  judgment  was  not  thereby  vacated,  and  that  the  trustee 
was  not  entitled  to  costs  on  the  appeal.  Kellogg  v.  Waite,  99 
Mass.  501. 

Where  one  who  has  been  charged  as  trustee  in  one  court  appeals 
to  another,  and  is  charged  there  also,  he  will  not  be  entitled  to  any 
costs  on  his  appeal.     Ball  v.  Gilbert,  12  Met.  397. 

Where  several  are  summoned  as  copartners,  they  are  entitled  to 
only  one  bill  of  costs.     Gerry  v.  Gerry,  10  Allen  160. 

Sect.  71.  "  His  costs  and  charges  shall  he  deducted  and  retained" 
^c.  The  trustee  can  retain  only  such  sum  as  may  be  allowed  by  the 
court.  If  the  taxation  is  erroneous,  it  may  be  appealed  from,  but 
the  question  cannot  be  raised  in  a  suit  brought  against  the  trustee  by 
the  principal  debtor  for  the  balance  in  the  trustee's  hands.  McLaugh- 
lin V.  Western  R.  R.,  12  Gush.  131. 

"  He  shall  have  judgment  and  execution  against  the  plaintiff."  If 
the  trustee  appears  by  his  answers  to  be  chargeable  for  a  less 
amount  than  his  costs,  as  taxed,  he  will,  upon  motion  and  without 
waiting  for  scire  facias  against  him,  be  entitled  to  have  the  court 
decide  whether  the  goods  in  his  hands  are  actually  insufficient  to  pay 
such  costs,  and  if  they  are,  to  have  judgment  and  execution  for  the 
balance.     Miller  v.  Carrier,  11  Gray  19. 

Sect.  75.  A  supposed  trustee  who,  after  filing  his  answers  as 
such,  became  insolvent  and  obtained  his  discharge,  and  who  after- 
wards was  discharged  as  trustee  on  his  answers,  was  held  to  be  en- 
titled to  his  costs.     Penniman  v.  Mathews,  3  Gush.  341. 

Sect.  86.  The  exercise  of  the  discretion  given  to  the  court  by 
this  section  only  extends  to  the  determination  of  the  question 
whether  the  trustee's  costs  are  to  be  paid  by  the  plaintiff  or  by  the 
claimant,  and  it  does  not  extend  to  the  question  of  the  right  of  the 
trustee  to  receive  costs.     Morrison  v.  McDermott,  6  Allen  122. 
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CHAPTER  184. 

OP  THE  REPLEVIN  OP  PROPERTY. 

As  to  the  origin  and  history  of  the  action  of  replevin,  see  Maxham 
V.  Day,  16  Gray  213,  214. 

A  part  owner  of  a  chattel  cannot  maintain  replevin  either  for  tlio 
whole  or  for  his  undivided  part  of  such  chattel.  Corcoran  v.  White, 
146  Mass.  329,  330.  —Fay  v.  Duggan,  135  Mass.  242.— Hackett  v. 
Potter,  131  Mass.  50.  — Hart  v.  Fitzgerald,  2  Mass.  509. 

"  Replevin  cannot  be  maintained  against  a  person  who  has  no  pos- 
session or  control  of  the  goods  to  be  replevied ;  replevied  goods 
cannot  be  restored  and  returned  to  a  person  from  whom  they  were 
never  taken,  and  such  person  cannot  rightfully  be  made  a  defendant, 
sole  or  joint,  in  an  action  of  replevin."  Hall  v.  White,  106  Mass. 
599,  600.  —  Richardson  v.  Reed,  4  Gray  441,  444. 

A  party  may  not  be  entitled  to  maintain  replevin  for  goods  upon 
which  the  defendant  has  only  an  equitable  lien  or  claim.  Fowler  v. 
Parsons,  143  Mass.  401,  408. 

A  party  may  maintain  replevin  for  goods  which  have  previously 
been  delivered  to  the  defendant  in  a  prior  and  still  pending  action  of 
replevin  brought  against  a  stranger,  or  even  against  an  agent  or 
bailee  of  the  plaintiff,  but  not  if  such  prior  action  w^as  brouglit 
against  the  plaintiff  himself.     White  v.  DoUiver,  113  Mass.  400. 

The  service  of  a  writ  of  replevin  and  the  giving  of  the  bond  do  not 
operate  to  vest  the  replevied  property  in  the  plaintiff.  If  the  plain- 
tiff fails  to  prosecute  the  action,  and  it  is  discontinued  without  any 
judgment  for  a  return,  his  right  to  the  possession  of  the  property 
will  immediately  cease.     Lockwood  v.  Perry,  9  Met.  440,  445,  446. 

REPLEVIN   OF   BEASTS    DISTRAINED. 

Section  1.  As  to  the  proper  form  of  the  writ  under  this  section, 
see  Sackett  v.  Kellogg,  2  Cush.  88,  91. 

The  action  of  replevin  given  by  this  section  does  not  exclude  other 
remedies  existing  at  common  law.  Coffin  v.  Field,  7  Cush.  355, 
358. 

Sect.  3.  "  With  condition  to  prosecute  the  replevin  to  final  judg- 
ment''' If  the  plaintiff  neglects  to  prosecute  the  replevin  to  final 
judgment,  the  defendant  in  replevin  may  have  judgment  for  nomi- 
nal damages  in  an  action  on  the  bond,  even  if  he  had  no  lawful  title 
in  the  replevied  property.     Smitli  v.  Whiting,  100  Mass.  122. 

"  And  to  pay  such  damages  and  costs  as  the  defendant  shall  recover 
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against  the  plaintiff^  Under  this  provision  in  the  bond  the  defend- 
ant can  recover  in  an  action  on  the  bond  only  such  damages  and 
costs  as  are  included  in  the  judgment  against  the  original  plaintiff 
in  the  replevin  suit.     Stevens  v.  Tuite,  104  Mass.  328,  334,  336. 

"  And  also  to  return  the  beasts,  in  case  such  shall  he  the  filial  Judg- 
ment" This  means  to  return  them  in  like  good  order  and  condition 
as  when  taken.  Citizens'  Nat.  Bank  v.  Oldham,  136  Mass.  515,  518. 
As  to  the  measure  of  damages  to  be  recovered  on  the  bond  for  a 
failure  to  return,  see  also  Wright  v.  Quirk,  105  Mass.  44,  48. 

See  also  notes  to  section  12  of  this  chapter. 

Sect.  4.     See  notes  to  section  12. 

Sect.  5,  The  provision  contained  in  this  section  for  the  return  of 
the  bond  to  the  justice  or  court  is  merely  directory,  and  a  strict  com- 
pliance with  it  is  not  necessary  to  the  validity  of  the  bond.  Smith  v. 
Whiting,  97  Mass.  316. 

As  to  the  proper  form  of  the  officer's  return,  see  Wolcott  v.  Mead, 
12  Met.  516. 

REPLEVIN  OF  OTHER  PROPERTY. 

Articles  carried  or  worn  about  the  body  of  the  defendant  can- 
not be  taken  on  a  replevin  writ.  Maxham  v.  Day,  16  Gray  213, 
218,  220. 

"  Replevin  can  be  maintained  only  for  the  taking  of  a  personal 
chattel,  not  for  an  injury  to  that  which  is  affixed  to  the  inheritance." 
Colt,  J.,  in  Brown  v.  Wallis,  115  Mass.  156,  158. 

As  to  the  right  of  an  officer  to  enter  a  dwelling-house  by  force,  in 
order  to  make  service  of  a  writ  of  replevin,  see  Maxham  v.  Day,  16 
Gray  213,  218. 

An  officer  who  takes  upon  a  replevin  writ  property  not  belonging 
to  either  party  to  the  suit,  cannot  justify  himself  under  the  writ  as 
against  the  true  owner,  unless  he  shows  that  he  took  the  property 
from  the  possession  of  the  person  named  as  defendant  in  the  writ. 
Billings  V.  Thomas,  114  Mass.  570,  574.  But  if  he  has  taken  the 
property  from  the  possession  of  the  defendant,  the  true  owner  can- 
not maintain  an  action  against  him  for  such  taking.  Willard  v. 
Kimball,  10  Allen  211. 

Sect.  10.  This  and  the  following  sections  were  not  intended  to 
apply  to  those  cases  of  beasts  distrained  which  are  specifically  pro- 
vided for  in  sections  1-9.     Sackett  v.  Kellogg,  2  Cush.  88,  90. 

As  to  the  history  of  the  action  of  replevin,  as  applied  to  cases  of 
goods  wrongfully  detained  from  the  plaintiff,  when  the  original  tak- 
ing was  rightful,  see  7  Am.  Law.  Rev.  364.  —  Baker  v.  Fales,  16 
Mass.  147.  —  Marston  v.  Baldwin,  17  Mass.  606,610.  —  Badger  v. 
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Phinney,  15  Mass.  359.  The  applicability  of  the  action  of  replevin 
to  such  cases  has  been  recognized.  Esson  v.  Tarbell,  9  Cush.  407, 
415.  —  Lathrop  v.  Bowen,  121  Mass.  107,  109. 

'"''  Of  a  value  greater  than  twenty  dollars^  The  jurisdiction  of  ac- 
tions of  replevin  depends,  not  upon  the  allegations  of  the  writ  as  to 
the  value  of  the  goods,  nor  upon  the  estimate  of  the  appraisers,  but 
upon  the  actual  value  of  the  goods  at  the  time  of  suing  out  the  writ. 
Davenport  v.  Burke,  9  Allen  116,  117.  —  King  v.  Dewey,  11  Cush. 
218.  —  Litchman  v.  Potter,  116  Mass.  371,  373.  — Blake  v.  Darling, 
116  Mass.  300.  Where  the  parties  had  indorsed  on  the  writ  an 
agreement  that  the  value  of  the  property  replevied  was  nineteen  dol- 
lars, it  was  held  that  the  court  had  no  jurisdiction.  Leonard  v.  Han- 
non,  105  Mass.  113. 

"  Person  entitled  to  the  possession.^'  See  Rich  v.  Ryder,  105  Mass. 
306,  310.  —Tyler  v.  Freeman,  3  Cush.  261,  263.  —  Wheeler  v.  Train, 
3  Pick.  255,  258. 

"  Bg  a  person  other  than  the  defendant,^'  S^c.  See  Perry  v.  Rich- 
ardson, 9  Gray  216. 

Sect.  11.  Form  of  writ.  The  writ  need  not,  except  perhaps 
when  it  is  to  be  served  by  a  constable,  allege  the  value  of  the  goods 
to  be  replevied.  Pomeroy  v.  Trimper,  8  Allen  398,  402.  —  Litchman 
V.  Potter,  116  Mass.  371,  372. 

As  to  the  particularity  required  in  the  description  of  the  property 
to  be  replevied,  see  Litchman  v.  Potter,  116  Mass.  371,  373. 

For  the  original  form  of  the  writ,  see  St.  1789,  o.  26,  s.  3. 

Sect.  12.  If  a  proper  bond  is  not  given  pursuant  to  this  section, 
the  officer  serving  the  writ  will  be  liable  as  a  trespasser.  Dearborn 
V.  Kelley,  3  Allen  426. 

As  to  the  damages  recoverable  in  an  action  on  a  bond  given  under 
this  section,  see  notes  to  section  3. 

If  the  defendant  recovers  judgment  for  a  return,  he  may  maintain 
an  action  on  the  replevin  bond,  upon  failure  of  the  plaintiff  to  return 
the  property,  without  a  previous  demand  or  suing  out  a  writ  of  re- 
turn.    Wright  V.  Quirk,  105  Mass.  44,  48. 

"  Before  serving  the  writ''  The  officer  may  commence  the  service 
of  the  writ  before  taking  the  bond,  but  he  must  not,  before  the  bond 
is  given,  deliver  the  property  to  the  plaintiff  or  do  anything  more 
than  is  necessary  to  effect  an  appraisement.  Wolcott  v.  Mead,  12 
Met.  516,  517. 

"  From  the  plaintiffs  or  from  some  one  in  his  behalf.,  a  bond  to  the 
defendant^  with  sufficient  sureties."  When  a  bond  with  but  one 
surety  is  given,  the  action  will  be  dismissed,  if  a  motion  to  that  effect 
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is  seasonably  made  but  not  otherwise.  Claflin  v.  Thayer,  13  Gray 
459.  _  Wolcott  V.  Mead,  12  Met.  516,  518.  —  Simonds  v.  Parker,  1 
Met.  508,  But  the  bond  will  not  be  on  that  account  void,  but  may 
be  enforced  against  the  plaintiff  and  the  surety.  Holbrook  v.  Klen- 
ert,  113  Mass.  270. 

For  cases  in  which  other  formal  objections  to  replevin  bonds  were 
held  to  have  been  waived  by  the  defendant,  because  not  seasonably 
made,  see  Chandler  v.  Smith,  14  Mass.  313. — Judson  v.  Adams,  8 
Cush.  556,  562. 

A  bond  to  the  replevying  officer,  instead  of  to  the  defendant,  has 
been  held  to  be  void.     Purple  v.  Purple,  5  Pick.  226. 

A  bond,  which  was  not  signed  by  the  plaintiff  until  after  the  re- 
turn of  the  writ  and  the  entry  of  the  action,  was  held.to  be  neverthe- 
less good  as  against  both  principal  and  surety,  Cady  v.  Eggleston, 
11  Mass.  282. 

"  In  double  the  value  of  the  goodsy  The  penal  sum  must  be  ex- 
pressed in  dollars.  Clark  v.  Conn.  River  R.  R.,  6  Gray  363.  — 
Case  V.  Pettee,  5  Gray  27. 

It  is  no  sufficient  ground  for  quashing  the  writ,  that  the  bond  is 
for  too  large  a  sum.     Clap  v.  Guild,  8  Mass.  153. 

"  The  officer  shall  proceed  in  the  appraisement  of  the  goods,'^  ^c. 
Such  appraisement  cannot  be  used  by  the  plaintiff  as  evidence  of  the 
value  of  the  goods  in  an  action  brought  against  him  upon  his  re- 
plevin bond,     Kafer  v.  Harlow,  5  Allen  348. 

"  The  bond  shall  be  left  ivith  the  clerk^''  ^c.     See  note  to  section  5. 

Sect.  13,  If  the  court  dismisses  an  action  of  replevin  for  want  of 
jurisdiction,  it  has  no  authority  to  order  a  return  of  the  property  re- 
plevied. Gray  v.  Dean,  136  Mass.  128.  —  Jordan  v.  Dennis,  7  Met. 
590.  But  it  may  order  a  return  if  the  plaintiff  for  any  other  cause 
fails  to  sustain  his  action.  Lowe  v.  Brigham,  3  Allen  429.  — 
'Johnson  v.  Neale,  6  Allen  227,  229.  —  Stanley  v.  Neale,  98  Mass. 
343. 

"  In  order  to  maintain  his  action,  the  plaintiff  in  replevin,  wlien 
the  issue  raises  the  question  of  title,  must  show  both  property  in  the 
goods  taken  and  the  right  of  immediate  and  exclusive  possession." 
Colt,  J.,  in  Barry  v.  O'Brien,  103  Mass.  520,  521. 

As  to  the  proper  form  of  judgment  for  the  defendant,  see  also 
Ashton  V.  Touhey,  131  Mass.  26,  29. 

"  That  the  defendant  is  entitled  to  a  retur7i  of  the  goods^  If,  at 
the  time  when  judgment  is  asked  for,  it  appears  that  the  defendant 
is  already  in  possession  of  the  goods,  no  judgment  for  a  return  will 
be  entered.     Ware  River  R,  R.  v.  Vibbard,  114  Mass.  451,  463, 
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"  With  damages  for  the  talcing."  As  to  the  measure  of  such  dam- 
ages, see  Bartlett  v.  Brickett,  14  Allen  62.  —  Davis  v.  Harding,  3 
Allen  302.  —  Bartlett  v.  Kidder,  14  Gray  449.  —  Leighton  v.  Brown, 
98  Mass.  515.  —  Stevens  v.  Tuite,  104  Mass.  328,  334.  —  Leonard  v. 
Whitney,  109  Mass.  265,  267.  (Case  between  tenants  in  common  of 
the  property  replevied.)  —  Citizens'  Nat.  Bank  v.  Oldham,  136  Mass. 
515,  518.  —  Boston  Loan  Co.  v.  Myers,  143  Mass.  446,  447. 

Sect.  14.  For  cases  under  early  statutes  on  the  subject  of  this 
section,  see  Huggeford  v.  Ford,  11  Pick.  223.  —  Mattoon  v.  Pearce, 
12  Mass.  406.  —  Bruce  v.  Learned,  4  Mass.  614. 

Sect.  17.  The  plaintiff  will  not  be  entitled  to  judgment  upon 
showing  that,  since  the  commencement  of  the  action,  the  defendant 
has  gone  into  insolvency,  and  an  assignee  has  been  appointed,  who 
does  not  appear  and  take  upon  himself  the  defence  of  the  action. 
Hallett  V.  Fowler,  8  Allen  93. 

"  The  plaititiff  shall  have  judgment  for  his  damages  caused  thereby T 
The  plaintiff  may,  without  alleging  special  damages,  recover  such 
damages  for  the  detention  of  his  property  by  the  defendant,  as  the 
jury,  upon  all  the  evidence,  may  be  satisfied  that  the  use  of  the  prop- 
erty, considering  its  nature  and  character,  was  worth  to  him  during 
the  time  of  such  detention.     Clark  v.  Martin,  120  Mass.  543. 

GENERAL    PROVISIONS. 

If  an  action  of  replevin  is  defeated  solely  by  reason  of  its  being 
prematurely  commenced,  judgment  for  a  return  will  not  be  ordered. 
Martin  v.  Bayley,  1  Allen  381. 

Sect.  18.  The  fact  that  the  sureties  on  the  bond  have  not  been 
approved  pursuant  to  this  section,  docs  not  affect  the  right  of  the 
plaintiff  to  maintain  his  action.     Stone  v.  Jenks,  142  Mass.  519,  520. 

For  a  case  of  an  action  against  an  officer  to  recover  damages  for 
the  taking  of  a  bond  with  insufficient  sureties,  see  Carter  v.  Duggan, 
144  Mass.  32. 

"  When  replevin  is  brought  for  a  number  of  chattels,  some  of 
which  belong  to  the  plaintiff,  and  others  to  the  defendant,  although 
all  are  declared  for  in  one  count,  the  case  is  dealt  with  as  if  there 
were  two  counts,  and  each  party  was  entitled  to  prevail  upon  one. 
Each  party  is  an  actor  and  each  may  have  judgment  and  legal  costs. 
These  judgments  are  distinct,  and  it  follows  that  an  appeal  by  one 
party  only  from  the  judgment  against  him  does  not  re-open  the 
judgment  in  his  favor."  Holmes,  J.,  in  Vinal  v.  Spofford,  139  Mass. 
126,  130. 

Sect.  27.     The  defendant  is  not  required  by  this  section,  or  other- 
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wise,  to  exhaust  his  remedies  by  writs  of  return  and  reprisal  before 

resorting  to  his  action  on  the  bond. 

208. 


CHAPTER   185. 

OP   HABEAS   CORPUS   AND   PERSONAL   REPLEVIN. 
HABEAS   CORPUS. 

The  courts  of  this  state  do  not  have  jurisdiction  to  discharge  upon 
habeas  corpus  minors  illegally  enlisted  into  the  army  of  the  United 
States.  Tarble's  Case,  13  Wallace  39T.  Previous  to  this  decision  it 
had  been  held  by  our  supreme  court  that  it  had  such  jurisdiction. 
McConologue's  Case,  107  Mass.  154,  160.  —  Commonwealth  v.  Har- 
rison, 11  Mass.  63. 

The  courts  have  power  under  this  chapter  to  inquire  on  habeas 
corpus  into  the  lawfulness  of  the  imprisonment  of  a  person  b\'  the 
order  of  either  branch  of  the  legislature.  Burnham  v.  Morrissey, 
14  Gray  226.  — Emery's  Case,  107  Mass.  172,  180. 

Mere  irregularities  and  errors  not  affecting  the  jurisdiction  of  the 
court,  cannot  be  inquired  into  on  a  writ  of  habeas  corpus.  Sennott's 
Case,  146  Mass.  489,  492. 

The  court  will  not  grant  a  writ  of  habeas  corpus  to  bring  a  peti- 
tioner before  it,  unless  it  is  made  to  appear  prima  facie  that  the 
petitioner,  when  so  brought,  will  be  found  to  be  entitled  to  a  dis- 
charge.    Sims's  Case,  7  Cush.  285,  291. 

Section  2.  Second  clause.  For  an  instance  in  which  the  court 
in  its  discretion  issued  the  writ,  although  the  case  came  within  this 
clause,  see  Feeley's  Case,  12  Cush.  598. 

For  two  cases  in  which,  as  coming  within  this  clause,  the  court  re- 
fused the  writ,  see  Riley's  Case,  2  Pick.  172.  —  Belgard  v.  Morse, 
2  Gray  406. 

Sect.  8.  '•'•Ifno  one  of  the  judges  before  referred  to  is  Jcnoivn  to 
such  justice  to  be  within  five  miles,'"  ^c.  This  fact  ought  to  appear 
on  the  face  of  the  writ,  when  issued  by  a  justice  of  the  peace.  Com- 
monwealth V.  Moore,  19  Pick.  339,  340. 

Sect.  21.  As  to  the  power  of  the  court  to  bail  the  prisoner  pend- 
ing the-  proceedings  on  habeas  corpus,  see  Emery's  Case,  107  Mass. 
172,  187. 

Sect.  25.  To  the  discharge  of  a  prisoner  on  habeas  corpus  by  a 
single  judge,  exceptions  do  not  lie.  Wyeth  v.  Ricliardson,  10  Gray 
240. 
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Sect.  26,  The  judicial  discharge  of  a  prisoner  upon  habeas  corpus 
conclusively  settles  that  he  was  not  liable  to  be  held  in  custody  upon 
the  then  existing  state  of  facts.  McConologue's  Case,  107  Mass. 
154,  171. 

Sect.  27.  The  supreme  court  will  not  issue  a  writ  of  habeas 
corpus  in  a  case  coming  within  this  section.  Belgard  v.  Morse,  2 
Gray  406. 

Sect.  28.  "  And  thereupon  to  hail  a  persoji,^'  ^c.  See  Emery's 
Case,  107  Mass.  172, 187. 

Sect.  30.  As  to  the  effect  of  this  section,  see  Randall  v.  Bridge, 
2  Mass.  549. 

PERSONAL   REPLEVIN. 

For  an  early  case  of  a  writ  of  personal  replevin,  see  Williams  v. 
Blunt,  2  Mass.  207. 

Sect.  40.  "  Issued  hy  competent  autliorityr  See  Aldrich  v.  Al- 
drich,  8  Met.  102,  106. 


CHAPTER   186. 

OF   AUDITA   QUERELA,   CERTIORARI,   MANDAMUS,   AND    QUO   WARRANTO. 
AUDITA    QUERELA. 

As  to  the  cases  in  which  a  party  will  be  entitled  to  a  writ  of  audita 
querela,  see  Barker  v.  Walsh,  14  Allen  172, 175.  —  Stone  v.  Cham- 
berlain, 7  Gray  206.  —  Lovejoy  v.  Webber,  10  Mass.  101.  —  Merritt 
V.  Marshall,  100  Mass.  244,  246.  —  Goodrich  v.  Willard,  11  Gray  380. 
—  Dingraan  v.  Myers,  13  Gray  1,  3.  —Coffin  v.  Ewer,  5  Met.  228, 
230.  —  Brackett  v.  Winslow,  17  Mass.  153,  158. 

Audita  querela  will  not  lie  to  discharge  from  arrest  one  who  has 
had  time  to  take  advantage  of  the  matter  by  reason  of  which  he 
claims  a  discharge,  but  has  neglected  to  do  so.  Faxon  v.  Baxter,  11 
Cush.  35,  36. 

CERTIORARL 

"  A  writ  of  certiorari  (when  not  used  as  ancillary  to  any  other 
process)  is  in  the  nature  of  a  writ  of  error  addressed  to  an  inferior 
court  or  tribunal  whose  procedure  is  not  according  to  the  course  of 
the  common  law,"  Gray,  C.  J.,  in  Farmington  River  Water  Power 
Co.  V.  County  Commissioners,  112  Mass.  206,  212.  Consequently  it 
has  been  held  that  it  will  not  lie  to  quash  the  proceedings  of  a  police 
court  in  issuing  a  warrant  for  the  seizure  of  intoxicating  liquors. 
Lynch  v.  Crosby,  134  Mass.  313. 
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"  A  writ  of  certiorari  lies  only  to  correct  the  errors  and  restrain 
the  excesses  of  jurisdiction  of  inferior  courts  or  officers  acting  judi- 
cially." Gray,  C.  J.,  in  Locke  v.  Lexington,  122  Mass.  290.  There- 
fore it  will  not  lie  to  quash  the  proceedings  of  municipal  authorities 
in  appointing  a  police  officer  in  a  manner  contrary  to  the  provisions 
of  St.  1884,  c.  320.  Attorney  General  v.  Northampton,  143  Mass. 
589. 

"  The  writ  of  certiorari  is  given  to  prevent  manifest  injustice,  and 
not  to  enable  a  party  to  avoid  the  proceedings  of  an  inferior  tribunal 
for  technical  errors.  The  petition  is  addressed  to  the  sound  discre- 
tion of  the  court ;  and  even  when  formal  errors  exist,  the  writ  will 
be  refused,  if  no  wrong  or  substantial  injury  is  occasioned  thereby 
to  the  petitioner."  Wells,  J.,  in  Pickford  v.  Lynn,  98  Mass.  491, 
496.  See  also  Noyes  v.  City  Council  of  Springfield,  116  Mass.  87, 
88. —  Worcester  Agricultural  Society  v.  Mayor  and  Aldermen  of 
Worcester,  116  Mass.  189,  192.  —  Brewer  v.  Boston,  Clinton,  & 
Fitchburg  R.  R.,  113  Mass.  52, 57.  —  Blake  v.  County  Commissioners, 
114  Mass.  583,  586.  —  Hancock  v.  Boston,  1  Met.  122,  123.  —  Lowell 
V.  County  Commissioners,  146  Mass.  404,  412. 

"  A  writ  of  certioi-ari  lies  only  to  correct  errors  in  law,  and  not  to 
revise  a  decision  of  a  question  of  fact  upon  the  evidence  introduced 
at  the  hearing  in  the  inferior  court,  or  to  examine  the  sufficiency  of 
the  evidence  to  support  the  finding,  unless  objection  was  taken  to  the 
evidence  for  incompetency  so  as  to  raise  a  legal  question."  Gray, 
C.  J.,  in  Farmington  River  Water  Power  Co.  v.  County  Commis- 
sioners, 112  Mass.  206,  212.  See  also  Tewksbury  v.  County  Com- 
missioners, 117  Mass.  563,  564.  —  Great  Barrington  v.  County 
Commissioners,  112  Mass.  218,  224. 

When  the  certificate  of  an  inferior  court  or  magistrate  is  brought 
before  the  supreme  court  on  certiorari,  evidence  may  be  received  to 
support  the  record  by  showing  that  substantial  justice  was  done  in 
the  matter,  and  that  formal  errors  or  defects  in  the  proceedings  did 
not  essentially  affect  the  rights  of  the  parties  ;  but  in  other  respects 
the  certificate  will  be  conclusive,  and  parties  will  not  be  permitted 
to  offer  evidence  to  control  or  contradict  it,  or  to  prove  facts  outside 
of  those  certified,  for  the  purpose  of  reversing  the  judgment  or  decree, 
or  of  correcting  errors  in  the  proceedings.  Mendon  v.  County  Com- 
missioners, 5  Allen  13,  16.  — Tewksbury  v.  County  Commissioners, 
117  Mass.  563,  566. 

Certiorari  to  the  probate  court  will  not  lie,  Peters  v.  Peters,  8 
Cush.  529. 

With  regard  to  the  cases  in  which  the  court  will  grant  writs  of 
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certiorari,  see  also  Mendon  v.  County  Commissioners,  2  Allen  4G3,  — 
Stone  V.  Boston,  2  Met.  220.  —  Webster  v.  Commonwealth,  5  Cush. 
386,  406.  —  Stratton  v.  Commonwealth,  10  Met.  217,  220.  —  Foley 
V.  Haverhill,  144  Mass.  352,  353. 

As  to  the  cases  in  which  certiorari  is  the  sole  remedy,  see  Old 
Colony  R.  R.  v.  Fall  River,  147  Mass.  455,  460. 

As  to  the  proper  course  of  proceedings  upon  applications  for  writs 
of  certiorari,  see  Farmington  River  Water  Power  Co.  v.  County  Com- 
missioners, 112  Mass.  206,  214. 

As  to  the  proper  notice  to  the  inferior  tribunal,  and  as  to  answers 
and  demurrers  to  petitions  for  certiorari,  see  Worcester  &  Nashua 
R.  R.  V.  County  Commissioners,  118  Mass.  561,  563. 

As  to  the  proper  return  to  be  made  by  the  inferior  tribunal  in 
answer  to  a  petition  for  certiorari,  see  Tewksbury  v.  County  Com- 
missioners, 117  Mass.  563,  564.  —  Chase  v.  Aldermen  of  Springfield, 
119  Mass.  556,  561. — Fairbanks  v.  Mayor  and  Aldermen  of  Fitch- 
burg,  132  Mass.  42.  — Collins  v.  Holyoke,  146  Mass.  298,306.— 
Lowell  V.  County  Commissioners,  146  Mass.  404,  412. 

Sect.  8.  As  to  the  change  in  practice  effected  by  St.  1873,  c.  355, 
which  this  section  re-enacts,  see  Boston  &  Albany  R.  R.  v.  County 
Commissioners,  116  Mass.  73,  83. 

Sect.  9.  Under  this  section  the  court  may  vacate  irregular  pro- 
ceedings by  county  commissioners,  and  order  further  proceedings  by 
the  commissioners  to  correct  the  irregularity.  Lowell  v.  County 
Commissioners,  6  Allen  131. 

This  section  "  does  not  enlarge  the  authority  of  the  court  to  ex- 
amine the  matters  passed  on  below,  but  merely  enables  it,  after 
examining  the  case  according  to  the  rules  of  law,  to  embody  the 
result  in  a  new  judgment,  framed  so  as  to  secure  the  rights  of  all 
parties,  instead  of  being  limited,  as  it  was  before  the  statutes  were 
amended  in  this  respect,  to  quashing  or  affirming  the  judgment 
below."  Gray,  C.  J.,  in  Farmington  River  Water  Power  Co.  v. 
County  Commissioners,  112  Mass.  206,  213. 

As  to  the  power  of  the  court  under  this  section  to  amend  the  pro- 
ceedings of  the  inferior  tribunal,  see  further,  Plaverhill  Bridge  Pro- 
prietors V.  County  Commissioners,  103  Mass.  120,  126.  —  Worcester 
County  V.  Mayor  and  Aldermen  of  Worcester,  116  Mass.  193,  195. 

Sect.  10.  Prior  to  statute,  costs  could  not  be  allowed  on  denial  of 
a  motion  for  certiorari.  Commonwealth  v,  Ellis,  11  Mass.  462,  465. 
—  Ex  parte  Cushman,  4  Mass.  565. 
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MANDAMUS. 

As  to  the  cases  in  which  mandamus  is  the  proper  remedy,  see  Am. 
Railway  Frog  Co.  v.  Haven,  101  Mass.  398,  405.  — Murray  v.  Stevens, 
110  Mass.  95.  —  Attorney  General  v.  City  Council  of  Lawrence,  111 
Mass.  90.  —  Attorney  General  v.  Simonds,  111  Mass.  256,  259.  — 
Attorney  General  v.  Boston,  123  Mass.  460,  470.  —  Stackpole  v.  Sey- 
mour, 127  Mass.  104.  — Attorney  General  v.  Mayor  of  New  Bedford, 
128  Mass.  312.  —  Putnam  V.  Langley,  133  Mass.  204,  206.— Alger 
V.  Seaver,  138  Mass.  331.  —  New  England  Life  Ins.  Co.  v.  Phillips, 
141  Mass.  535,  546. 

Proceedings  upon  writs  of  mandamus  in  Massachusetts  are  accord- 
ing to  the  course  of  the  common  law,  the  English  statutes  regulating 
them  not  having  been  adopted  in  this  state.  Howard  v.  Gage,  6 
Mass.  462.  —  Lunt  v.  Davison,  104  Mass.  498,  501. 

Sect.  13.  As  to  the  change  in  practice  effected  by  St.  1873,  c.  355, 
which  this  section  re-enacts,  see  Boston  &  Albany  R.  R.  v.  County 
Commissioners,  116  Mass.  73,  83. 

Sect.  14.  "  The  person  suing  the  writ  may  hy  an  answer  traverse^^ 
^c.     See  Lunt  v.  Davison,  104  Mass.  498,  501. 

QUO   WARRANTO. 

Sect.  17.  The  fact  that  a  party  is  entitled  under  this'  section  to 
apply  for  a  quo  warranto,  does  not  deprive  him  of  his  remedy  by  bill 
in  equity  in  case  of  a  private  nuisance.  Fall  River  Iron  Works  v. 
Old  Colony  &  Fall  River  R.  R.,  5  Allen  221,  225. 

As  to  the  cases  in  which  an  information  in  the  nature  of  quo  war- 
ranto is  the  proper  remedy,  see  Attorney  General  v.  Salem,  103  Mass. 
138,  139.  —  Goddard  v.  Smithett,  3  Gray  116.  —  Boston  &  Provi- 
dence R.  R.  V.  Midland  R.  R.,  1  Gray  341,  370.  —  Hastings  v.  Am- 
herst &  Belchcrtown  R.  R.,  9  Cush.  596,  599.  —  Rice  v.  National 
Bank  of  the  Commonwealth,  126  Mass.  300.  —  Commonwealth  v. 
Allen,  128  Mass.  308,  311.  —Prince  v.  Boston,  148  Mass.  285,  287.  — 
Boston  Rubber  Shoe  Co.  v.  Boston  Rubber  Co.,  149  Mass.  436,  438, 
440,  442. 

As  to  the  proper  judgment  upon  quo  warranto,  see  Campbell  v. 
Talbot,  132  Mass.  174,  177. 

Judgment  of  ouster  may  be  rendered  even  though  the  term  of 
office  of  the  person  who  was  entitled  to  the  office,  when  the  informa- 
tion was  filed,  has  expired  before  the  judgment  is  rendered.  Com- 
monwealth V.  Swasey,  133  Mass.  538,  541. 

Sect.  25.     "  Wor  deprive  any  person  of  the  right  to  file  an  informa- 
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flow,"  ^c.  It  seems  that  this  clause  was  not  intended  to  give  author- 
ity to  individuals  to  file  an  information  except  through  the  medium 
of  the  attorney  general  or  other  proper  officer.  Goddard  v.  Smithett, 
3  Gray  116,  124. 


CHAPTER  187. 

OF  WRITS   OF   ERROR   AND   WRITS   OP   AND   PETITIONS    FOR   REVIEW. 

A  party  to  a  judgment  of  a  court  of  competent  common  law  juris- 
diction cannot  impeach  such  judgment  for  defect  of  process  or  want 
or  insufficiency  of  service,  except  by  a  proceeding,  such  as  a  writ  of 
error,  instituted  directly  for  the  purpose.  Hendrick  v.  Whittcmore, 
105  Mass.  23. 

When  a  judgment  has  been  obtained  by  fraud,  the  court  may  in 
some  cases  set  such  judgment  aside  upon  petition  of  the  party  in- 
jured, although  no  remedy  pi-ovided  by  the  statutes  will  apply.     See 


WRITS    OF    ERROR. 

A  writ  of  error  will  not  lie  to  a  judge  of  probate,  as  to  any  decree 
or  judgment  rendered  by  him  in  the  exercise  of  his  ordinary  juris- 
diction, for  the  reason  that  proceedings  before  him  are  not  usually 
according  to  the  course  of  the  common  law.  But  where  the  proceed- 
ings before  a  judge  of  probate,  as  in  the  case  of  those  under  P.  S.  c. 
89,  s.  15,  (fee,  relating  to  the  commitment  of  boys  to  the  State  Re- 
form School,  are  strictly  according  to  the  course  of  the  common  law, 
a  writ  of  error  will  lie.  Fitzgerald  v.  Commonwealth,  5  Allen  509, 
511. 

A  writ  of  error  will  not  lie  for  error  in  fact  which  contradicts  the 
record.     Gray  v.  Cook,  135  Mass.  189. 

Nor  for  error  in  fact  which  might  have  been  put  in  issue  and  tried 
in  the  original  action.     Raymond  v.  Butterworth,  139  Mass.  471. 

Section  2.  "  For  the  same  county"  The  court  cannot  take  cogni- 
zance of  a  writ  of  error  brought  in  any  other  county,  Ide  v.  Cle- 
worth,  10  Cush.  415. 

A  party  may  in  some  instances  be  entitled  to  a  writ  of  error, 
although  he  has  a  right  of  appeal.  Peck  v.  Hapgood,  10  Met.  172, 
174.  —  Henderson  v.  Adams,  5  Cush.  611,  612. 

Sect.  3.  '■^  But  fiothing  herein  contained  shall -prevent  either  party 
from  assigning  an  error  affecting  the  jurisdiction  of  the  court."     Even 
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a  plaintiff,  who  has  brought  his  action  in  a  court  having  no  jurisdic- 
tion of  it,  may  by  writ  of  error  have  a  judgment  obtained  against 
him  in  such  action  set  aside.     Jordan  v.  Dennis,  7  Met.  590. 

Sect.  5.  This  section  adopts  the  practice  prior  to  statute.  See 
Bailey  v.  Baxter,  1  Mass.  156. 

Sect.  7.  Prior  to  statute,  costs  on  a  writ  of  error  were  not  given, 
where  judgment  was  recovered  for  error  in  law.  Brown  v.  Chase,  4 
Mass.  436.  —  Mountfort  v.  Hall,  1  Mass.  443,  458.  —  Durell  v.  Mer- 
rill, 1  Mass.  411.  —  Brown  ?>.  Austin,  1  Mass.  208,  219.  — Howe  v. 
Gregory,  1  Mass.  81,  85.  Otherwise,  however,  where  judgment  was 
recovered  for  error  in  fact.  Blanchard  v.  Wild,  1  Mass.  842,  Nor 
were  costs  given  when  judgment  was  affirmed.  Jarvis  v.  Blanchard, 
6  Mass.  4. 

Sect.  13.  This  provision  seems  to  have  been  enacted  by  reason  of 
tlie  decision  in  Shepherd  v.  Commonwealth,  2  Met,  419. 

Sect.  14.  A  defendant  who  obtains  by  writ  of  error  a  reversal  of 
a  judgment  against  him,  but  who  thereupon,  instead  of  being  dis- 
charged, is  sentenced  to  a  lesser  punishment  under  section  13,  is 
entitled  to  costs  under  this  section.  Haynes  v.  Commonwealth,  107 
Mass.  194, 198. 

A  plaintiff  in  error  will  be  entitled  under  this  section  to  costs  for 
travel,  even  though,  during  the  pendency  of  the  writ,  he  has  been 
imprisoned  under  the  sentence  against  him.  Britton  v.  Common- 
wealth, 1  Cush,  302,  306. 

Sect.  15.  Scire  facias  to  hear  errors  is  an  original  writ,  and 
comes  within  the  general  provisions  of  the  statutes  relative  to  the 
service  of  such  writs.     Christian  v.  Commonwealth,  5  Met.  834. 

The  strict  rule  of  the  common  law,  which  prevented  the  assigning 
of  an  error  of  law  and  of  an  error  of  fact,  or  of  several  errors  of  fact, 
in  a  writ  of  error,  does  not  hold  in  Massachusetts,  Eliot  v.  McCor- 
mick,  141  Mass.  194. 

For  a  general  rule  of  practice  relative  to  writs  of  error,  see  com- 
mon law  rules  of  supreme  court,  rule  xxxi. 

WRITS   OF   AND   PETITIONS    FOR   REVIEW. 

"  A  review,  under  our  statutes,  is  equivalent  to  a  new  trial  after 
judgment.  Everything  is  open  upon  the  review  which  might  have 
been  suggested  in  the  original  action.  The  original  judgment  is  not 
indeed  set  aside,  but  stands  until  the  judgment  in  the  review,  which 
may  affirm,  reverse,  or  modify  the  former  judgment,  in  whole  or  in 
part,  or  make  such  other  disposition  of  the  case  as  may  be  necessary 
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to  secure  the  just  and  legal  rights  of  all  parties."  Gray,  C.  J.,  in 
Safford  v.  Knight,  117  Mass.  281,  284. 

"  A  writ  of  review,  under  the  statutes  of  the  commonwealth,  may 
be  granted  of  a  final  judgment  in  any  civil  action  commenced  by 
writ."  "In  an  action  commenced  by  writ  it  is  no  objection  to  grant- 
ing a  review,  that  the  pleadings  are  not  in  the  same  form  as  in  ordi- 
nary actions  at  law,  or  that  no  trial  by  jury  is  had."  Gray,  C.  J.,  in 
Hubon  V.  Bousley,  123  Mass.  368. 

No  review  can  be  had  of  a  judgment  rendered  upon  an  award  of 
arbitrators  appointed  upon  a  submission  before  a  justice  of  the  peace 
(Dickenson  v.  Davis,  4  Mass.  520.  —  Stone  v.  Davis,  14  Mass.  360), 
nor  of  a  judgment  upon  a  petition  for  partition  (Borden  v.  Brown,  7 
Mass.  98),  nor  of  decrees  of  probate  (Pope  v.  Pope,  4  Pick.  129), 
nor  of  decrees  in  divorce  cases.     Lucas  v.  Lucas,  3  Gray  136, 138. 

But  a  review  may  be  had  of  a  judgment  on  scire  facias  against 
bail  (Thayer  v.  Goddard,  19  Pick.  60,  62),  or  of  a  decree  upon  a 
petition  to  establish  a  mechanic's  lien.  Hubon  v.  Bousley,  123 
Mass.  368. 

A  claimant  of  funds  in  the  hands  of  a  person  summoned  as  trus- 
tee has  been  allowed,  after  judgment  charging  the  trustee,  to  bring 
a  writ  of  review  in  the  name  of  the  trustee.  Fuller  v.  Storer,  111 
Mass.  281. 

Sect.  16.  "  Final  judgments  in  civil  actions."  As  to  what  is  a 
"  civil  action  "  within  the  meaning  of  this  section,  see  Nantasket 
Beach  R.  R.  v.  Ransom,  147  Mass.  240,  242.  —  Lucas  v.  Lucas,  3 
Gray  136, 138, 139. 

Sect.  17.  Prior  to  St.  1875,  c.  33  (re-enacted  in  this  section),  a 
final  judgment  entered,  without  any  error  or  mistake,  in  accordance 
with  the  order  of  the  court,  when  all  the  parties  were  before  it,  could 
not  be  vacated  on  motion  after  the  term  at  which  such  entry  was 
made.     Mason  v.  Pearson,  118  Mass.  61,  63. 

Sect.  19.  As  to  the  effect  of  an  amendment,  subsequently  made 
in  the  declaration  in  the  action  reviewed,  to  release  the  sureties  on  a 
bond  given  under  this  section,  see  Lanahan  v.  Porter,  148  Mass. 
596. 

Sect.  21.  See  Smith  v.  Paige,  4  Allen  94.  —  Bodurtha  v.  Good- 
rich, 3  Gray  508. 

"  The  right  to  have  review  by  writ  without  petition  was  intended 
to  be  based  upon  the  want  of  service  of  the  writ,  either  personal 
upon  the  defendant,  or  at  his  actual  place  of  residence."  Wells, 
J.,  in  James  v.  Townsend,  104  Mass.  367,  371. 

Sect.  22.     As  to  the   cases   in  which   writs  of  review  will   be 
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granted  under  this  section,  see  Hutchinson  v.  Gurley,  8  Allen  23.  — 
Anderson  v.  Brown,  10  Gray  92.  —  Bowditch  Mutual  Fire  Insurance 
Co.  V.  Winslow,  3  Gray  415,  420.  —  Weeks  v.  Adamson,  106  Mass. 
514.  —  Brewer  v.  Holmes,  1  Met.  288,  289.  —  Golden  v.  Blaskopf , 
126  Mass.  523.  —  Nantasket  Beach  R.  R.  v.  Ransom,  147  Mass.  240, 
242. 

As  to  the  cases  in  which  the  court  should  refuse  to  grant  writs  of 
review  under  this  section,  see  Converse  v.  Carter,  8  Allen  568. 

"A  petition  for  a  review,  like  a  motion  for  a  new  trial,  is  ad- 
dressed to  the  discretion  of  the  presiding  judge.  His  rulings 
upon  ipecific  points  of  law  raised  at  the  hearing  upon  the  petition, 
such  as  the  power  to  allow  an  amendment,  or  the  competency  of 
evidence,  may  be  revised  on  exceptions.  But  if,  upon  a  petition  in 
due  form,  and  competent  evidence,  the  judge  is  of  the  opinion  that 
the  petitioner  has  a  substantial  defence  to  the  action  upon  the  merits, 
which,  by  accident  and  mistake,  and  without  fault  on  his  part,  he 
has  had  no  opportunity  of  presenting  to  the  court  and  jury,  it  is 
within  the  discretion  of  the  judge  to  grant  a  review,  without  passing 
in  advance  upon  the  questions  of  law  or  fact  which  may  be  involved 
in  the  trial  of  the  case  ;  and  to  the  exercise  of  his  discretion  in  this 
respect  no  exception  lies."  Gray,  C.  J.,  in  Boston  v.  Robbins,  116 
Mass.  313,  314.  See,  to  the  same  effect,  Todd  v.  Barton,  117  Mass. 
291,  292.— Hayes  v.  Collins,  114  Mass.  54,  55. 

"  In  the  absence  of  the  petitioners^  "  When  the  presence  of  the 
defendant  is  not  secured,  either  in  fact  by  his  appearance,  or  con- 
structively by  the  service  upon  him  of  the  summons  to  appear,  a 
judgment  obtained  upon  his  involuntary  default  is,  in  legal  intend- 
ment, rendered  in  his  absence."  James  v.  Townsend,  104  Mass.  367, 
372.  "  But  if  a  defendant  has  notice  of  a  suit  by  due  service  of  pro- 
cess upon  him,  he  is  constructively  and  by  legal  intendment  present 
in  court,  and  a  judgment  rendered  upon  his  default  is  not  rendered 
in  his  absence  within  the  meaning  of  the  statute."  Matthewson  v. 
Moulton,  135  Mass.  122,  124.  —  Smith  v.  Brown,  136  Mass.  416,  418. 
See  also  Manning  v.  Nettleton,  140  Mass.  421.  —  Riley  v.  Hale,  146 
Mass.  465. 

Sect.  25.  Under  this  section  the  superior  court  may  grant  a 
review  of  a  judgment  rendered  in  a  district  court,  where  the  party 
against  whom  it  was  rendered  has,  without  default  on  his  part,  lost 
his  right  of  appeal.     Keene  v.  White,  136  Mass.  23. 

Sect,  31.  Under  earlier  statutes  no  amendments  in  the  pleadings 
could  be  allowed.  See  Bowditch  Mut.  Fire  Ins.  Co.  v.  Winslow,  3 
Gray  415,  421.  —  Dudley  v.  Sumner,  5  Mass.  438,  488. 
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"  No  defence  is  open  on  a  review  which  could  not  have  been  made 
to  the  original  action."  Gray,  C.  J.,  in  Todd  v.  Barton,  117  Mass. 
291,  293.  See  also  Hart  v.  Johnson,  7  Mass.  472,  473.  Con- 
sequently, it  has  been  held  that  a  party  could  not  on  review 
avail  himself  of  a  discharge  in  bankruptcy  obtained  by  him  under 
proceedings  commenced  after  the  rendition  of  the  judgment  in  the 
original  action.  Foster  v.  Plummer,  3  Cush.  381,  Otherwise,  how- 
ever, where  the  proceedings  in  bankruptcy  had  been  commenced 
during  the  pendency  of  the  original  action,  and  a  continuance  to 
await  the  discharge  had  there  been  asked  for.  Todd  v.  Barton,  117 
Mass.  291,  293. 

Sect.  32.  it  seems  that  the  former  judgment  cannot  be  used  at 
the  trial  on  the  review  as  prima  facie  evidence  of  any  facts  necessary 
to  be  established  at  such  trial.     Good  v.  Lehan,  8  Cush.  299. 

Sect.  33.     See  Whitton  v.  Bicknell,  3  Allen  472. 

Sect.  34.  "  The  prevailing  party.''''  Where  the  defendant  in  an 
action  of  replevin  had  obtained  a  judgment  for  a  return  and  for 
damages,  and  the  jDlaintiff  upon  a  review  obtained  a  reduction  of  the 
defendant's  damages,  it  was  held  that  the  defendant,  and  not  the 
plaintiff,  was  entitled,  as  the  prevailing  party,  to  the  costs.  Bruce 
V.  Learned,  4  Mass.  614,  619. 

"  Unless  the  court  in  granting  the  review  imposed  on  the  peti- 
tioner terms  respecting  costs.''^  The  power  of  the  court  to  impose 
terms  on  the  petitioner  can  only  be  exercised  at  the  time  when  his 
petition  for  a  review  is  granted.     Williams  v.  Hodge,  11  Met.  266. 

Sect.  35.     See  Brown  v.  Brigham,  5  Allen  582,  584. 

In  some  cases  the  original  judgment  may  be  reversed  and  annulled 
on  review.  See  Thayer  v.  Goddard,  19  Pick,  60,  62, —  Saftord  v. 
Knight,  117  Mass.  281,  282,  285. 

"  With  costs.""  The  original  defendant  will  be  entitled  to  his  costs, 
if  the  judgment  against  him  is  reduced,  even  though  it  was  reduced 
by  a  set-off.     Williams  v.  Williams,  133  Mass.  587,  588. 

Sect.  39.  "  Upon  the  petition  of  the  defendant."  The  word  "  de- 
fendant "  here  refers  to  the  person  against  whom  the  judgment 
sought  to  be  reviewed  had  been  rendered,  even  though  that  person 
was  in  fact  the  plaintiff  in  the  original  action.  Leavitt  v.  Lyons, 
118  Mass.  470,  472,  473. 

"  If  the  petitioner  gives  to  the  adverse  party  security ^^  ^c.  As  to 
the  proper  form  of  the  bond  to  be  given  under  this  section,  see 
Green  v.  French,  1  Allen  265.  —  Randall  v.  Bancroft,  10  Allen  346. 
—  Roberts  v.  Pepper,  108  Mass.  356.  —  Leavitt  v.  Lyons,  118  Mass. 
470,  47L 
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"  With  condition  that  he  unll  forthwith  prosecute  a  review  to  final 
judgment"  ^c.  Such  condition  will  be  broken,  if  the  petition  for 
review  is  dismissed.  Randall  v.  Bancroft,  10  Allen  346.  A  party 
will  be  deemed  to  have  satisfied  the  condition  to  prosecute  "  forth- 
with," if  he  does  so  within  such  time  as  the  court  having  jurisdiction 
of  the  petition  may  order.  Bamforth  v.  Raddin,  14  Allen  66,  67. 
But  see  Quinn  v.  Brennan,  148  Mass.  562,  564. 

For  a  case  in  which  two  defendants  gave  a  bond,  and  upon  the 
review  the  plaintiff  in  the  original  action  discontinued  against  one 
defendant  and  recovered  judgment  against  the  other,  see  Happenny 
V.  Trayner,  111  Mass.  279. 


CHAPTER  188. 

OP   EEFERENCE    TO    ARBITRATION. 


As  to  the  validity  of  agreements  to  submit  matters  to  arbitration, 
when  such  agreements  are  not  made  pursuant  to  this  chapter,  see 
Reed  v.  Washington  Insurance  Co.,  138  Mass.  572,  575.  —  Hood  v. 
Hartshorn,  100  Mass.  117,  120.  —  Pearl  v.  Harris,  121  Mass.  390, 
398.  — Noyes  v.  Marsh,  123  Mass.  286,  287.  — Yass  v.  Wales,  129 
Mass.  38,  39.— White  v.  Middlesex  Railroad,  135  Mass.  216.— 
Haley  v.  Bellamy,  137  Mass.  357.  —  Shurtleff  v.  Parker,  138  Mass. 
86.  Any  such  agreement  may  be  revoked  by  either  party  at  any 
time  before  it  has  been  executed  by  the  publication  of  the  award. 
Boston  &  Lowell  R.  R.  v.  Nashua  &  Lowell  R.  R.,  139  Mass.  463, 
469. 

An  arbitrator  appointed  under  this  chapter  is  exempt  from  liability 
to  actions  to  recover  damages  for  injuries  caused  by  the  negligent  or 
dishonest  manner  in  which  he  may  perform  the  duties  of  his  office. 
Hoosac  Tunnel  Dock  &  Elevator  Co.  v.  O'Brien,  137  Mass.  424,  426. 

Section  1.  "  All  controversies  which  might  be  the  subject  of  a  per- 
sonal action  at  law  or  of  a  suit  in  equity."  Arbitrators  appointed 
under  this  chapter  have  no  jurisdiction  of  questions  concerning  the 
title  to  real  estate.  Fowler  v.  Bigelow,  8  Mass.  1.  —  Curlcy  v.  Chad- 
burne,  119  Mass.  489. 

A  claim  for  which  the  only  remedy  is  a  peculiar  one  provided  by 
statute,  as  in  the  case  of  a  claim  for  damages  for  flowing  land  under 
P.  S.  c.  190,  cannot  be  submitted  to  arbitration  under  this  chapter. 
Henderson  v.  Adams,  5  Cush.  610,  612.  —  Carpenter  v.  Spencer,  2 
Gray  407.     The  same  rule  applies  to  a  claim  against  a  city  for  dam- 
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ages  occasioned  to  land  by  a  change  of  grade  in  a  street.     Osborn 
V.  Fall  River,  140  Mass.  508. 

The  question  how  much  a  lessor  shall  pay  a  lessee  for  the  sur- 
render of  his  lease  at  a  future  day,  cannot  be  referred  under  this 
chapter.     Hubbell  v.  Bissell,  13  Gray  298. 

A  town  may  be  a  party  to  a  submission  to  arbitration.  Campbell 
V.  Upton,  118  Mass.  67,  70. 

Sect.  2.  Form  of  agreement  to  submit .  A  submission,  to  which  a 
partnership  is  one  party,  must  show  who  are  the  members  of  the 
firm.     Wesson  v.  Newton,  10  Cush.  114. 

All  the  parties  to  the  submission  must  sign  and  acknowledge  it, 
and  one  member  of  a  partnership  cannot  sign  and  acknowledge  a 
submission  in  behalf  of  the  firm.  Abbott  v.  Dexter,  6  Cush.  108.  — 
Horton  v.  Wilde,  8  Gray  425. 

It  seems  that  a  submission  naming  two  parties,  and  providing  that 
they  shall  choose  a  third,  is  not  good  under  this  section.  Franklin 
Mining  Co.  v.  Pratt,  101  Mass.  359. 

The  omission  of  the  word  "  thereon  "  after  "  judgment "  in  the 
form  of  submission,  has  been  held  to  be  immaterial.  Campbell  v. 
Upton,  113  Mass.  67,  71. 

Prior  to  St.  1863,  c.  157,  it  was  held  that  a  submission  acknowl- 
edged before  an  arbitrator  was  void.  Heath  v.  Tenney,  3  Gray  380. 
—  Drew  V.  Canady,  1  Mass.  158.  —  Deerficld  v.  Arms,  20  Pick.  480, 
481. 

As  to  the  counts/  in  which  the  submission  should  provide  that  the 
award  shall  be  returned,  see  Sperry  v.  Ricker,  4  Allen  17,  19. 

It  is  not  necessary  that  it  should  appear  from  the  agreement  or 
certificate  that  the  agreement  was  signed  before  the  justice.  Camp- 
bell V.  Upton,  113  Mass.  67,  71.  —Wright  v.  Raddin,  100  Mass.  319. 

It  would  seem  to  be  well,  however,  to  insert  in  the  form  of  certifi- 
cate given  in  this  section  the  words  "  in  my  presence  "  after  the 
word  "  signed." 

Sect.  4.  "  Such  as  might  he  the  subject  of  a  personal  action,''^  ^e. 
See  notes  to  section  1. 

Sect.  5.  "  May  he  varied  according  to  the  agreement  of  the  j^artiesJ'^ 
Such  agreement,  if  merely  oral,  will  not  be  sufficient.  If  made  sub- 
sequently to  the  submission,  the  agreement  must  be  in  writing,  and 
signed  and  acknowledged  in  the  same  manner  as  the  submission. 
Burghardt  v.  Owen,  13  Gray  300,  302.  —  Franklin  Mining  Co.  v. 
Pratt,  101  Mass.  359.  —  Bent  v.  Erie  Telegraph  and  Telephone  Co., 
144  Mass.  165. 

"  Unless  made  upon  a  recommitment^     There  is  no  time  limited 
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for  tlie  return  of  an  award  wliich  has  been  recommitted.  Sperry  v. 
Ricker,  4  Allen  17, 18. 

Sect.  7.  After  arbitrators  have  met  and  made  their  final  decision, 
it  is  not  necessary  that  they  should  meet  again  for  the  mere  purpose 
of  signing  their  award.     Campbell  v.  Upton,  113  Mass.  67,  71. 

But  it  is  necessary  that  they  should  all  meet  for  consultation  upon 
their  decision.     Doherty  v.  Doherty,  148  Mass.  367,  368. 

"  It  is  not  necessary  that  it  should  appear,  on  the  face  of  the  award, 
that  the  parties  were  heard,  or  had  opportunity  to  be  heard,  by  the 
arbitrator."     Warner  v.  Collins,  135  Mass.  26,  27. 

Sect.  8.     See  Curley  v.  Chadburne,  119  Mass.  489. 

Sect.  9.  The  award  must,  within  the  time  limited  in  the  submis- 
sion, be  returned  to  the  court  at  some  term  or  session  thereof,  and 
not  merely  filed  in  the  office  of  the  clerk  of  the  court.  Burghardt  v. 
Owen,  13  Gray  300. 

The  award  may  be  returned  at  a  term  commenced  before  the  award 
was  made.     Skeels  v.  Chickering,  7  Met.  316,  318. 

It  seems  that  the  original  submission  should  be  returned  with  the 
award.     Eaton  v.  Hall,  5  Met.  287. 

Sect.  10.  As  to  the  extent  to  which  mistakes  of  law  or  of  fact 
afford  a  ground  for  setting  aside  an  award,  see  Fairchild  v.  Adams, 
11  Cush.  549.  —  Ellicott  v.  Coffin,  106  Mass.  365.  —  Carter  v.  Carter, 
109  Mass.  306,  309.  —  Spoor  v.  Tyzzer,  115  Mass.  40,  42.  —  Davis  v. 
Henry,  121  Mass.  150,  154.  —  Barrows  v.  Sweet,  143  Mass.  316. 

As  to  the  cases  in  which  an  award  may  be  set  aside  on  the  ground 
that  the  arbitrators  have  not  passed  upon  all  the  matters  submitted 
to  them,  see  Gaylord  v.  Norton,  130  Mass.  74. 

The  mere  fact  that  an  arbitrator  had  previously  been  counsel  in 
another  action  for  the  party  in  whose  favor  his  award  is  made,  is  not 
a  sufficient  ground  for  setting  such  award  aside.  Goodrich  v.  Hul- 
bert,  123  Mass.  190, 192. 

As  to  improper  conduct  in  the  arbitrators  in  prejudging  the  case, 
in  having  private  interviews  with  the  parties  with  reference  to  it,  or 
otherwise,  see  Conrad  v.  Massasoit  Insurance  Co.,  4  Allen  20. — 
Morville  v.  American  Tract  Society,  123  Mass.  129,  139.  —  Roberts 
V.  Old  Colony  R.  R.,  123  Mass.  552. 

"  Or  recommit  it  to  the  same  arbitrators  for  a  rehearing^  The 
power  of  recommitment  is  not  limited  to  the  purpose  of  a  rehearing. 
An  award  may  also  be  recommitted  for  amendment  in  matter  of 
form,  or  for  ahy  other  sufficient  cause.  Blood  v.  Robinson,  1  Cush. 
389. 

The  award  must  be  such  that  a  judgment,  which  can  be  enforced 
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by  tlie  superior  court,  can  be  rendered  upon  it.  It  will  be  invalid, 
for  instance,  if  it  requires  the  transfer  of  a  specific  article  of  personal 
property.     Brown  v.  Evans,  6  Allen  333. 

Sect.  11.  This  section,  so  far  as  it  relates  to  awards  respecting 
costs,  appears  to  have  adopted  the  law  as  laid  down  in  Nelson  v. 
Andrews,  2  Mass.  164. 

It  has  been  held  that  an  arbitrator  had  no  authority,  under  this 
section,  to  award  that  one  party  should  pay  the  "  lawyer's  expenses  " 
to  which  the  other  had  been  subjected.  Warner  v.  Collins,  135  Mass. 
26,  27. 

As  to  the  manner  of  enforcing  payment  of  the  fees  of  arbitrators, 
see  Russell  v.  Page,  147  Mass.  282,  284. 

Sect.  12.  "  Founded  on  matter  of  law  apparent  upon  the  record^ 
For  a  consideration  of  the  question  what  statement  or  suggestion  of 
a  matter  of  law  in  the  award  will  make  it  the  subject  of  an  appeal, 
see  Ellicott  v.  Coffin,  106  Mass.  365. 


CHAPTER    189. 

OF   IMPROVING   MEADOWS   AND   SWAMPS. 

Section  1.  This  statute  provision  "  contemplates  improvements 
which  can  be  completed  within  a  reasonable  time,  and  which  will  then 
need  no  further  attention  than  to  manage  the  structures  which  have 
been  provided."     Knowlton,  J.,  in  Smith  v.  Smith,  148  Mass.  1,  4. 

Sect.  2.  "  Either  in  value  or  in  areaT  These  words  were  in- 
serted by  St.  1876,  c.  228.  Prior  to  that  statute  the  "  interest " 
referred  to  in  this  section  was  construed  to  be  in  value  and  not  in 
area.     Henry  v.  Thomas,  119  Mass.  583. 

As  to  who  should  be  joined  as  "  proprietors  "  in  proceedings  under 
this  chapter,  see  Day  v.  Hulburt,  11  Met.  321,  326. 

Sect.  4.  The  commissioners  have  power  under  this  chapter  to 
alter  the  course  of  a  natural  stream.  Coomes  v.  Burt,  22  Pick.  422, 
425. 

Sect.  7.  "  Tlie  collector  shall  have  the  same  poiver  and  proceed  in 
like  manner,''  ^c.  See  Upton  v.  Holden,  5  Met.  360,  362.  — Wright 
V.  Leonard,  4  Gray  150. 

Sect.  10.  ".As  soon  as  may  he^'  S^c.  See  a  case  arising  prior  to 
any  statute  provision  similar  to  that  contained  in  this  section,  in 
which  the  commissioners  were  allowed  to  make  their  return  after 
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the  lapse  of  many  years.     Mills  on  Charles  River  v.  Mills  on  Mill 
Creek,  7  Pick.  207. 

Sect.  16.  As  to  the  parties  entitled  to  an  appeal  under  this  sec- 
tion, see  Day  v.  Hulburt,  11  Met.  321. 

CONSTRUCTIOX   OF    ROADS,    ETC.,    TO    SWAMPS,    ETC. 

Under  these  provisions  county  commissioners  have  no  power  to 
authorize  an  owner  of  marsliy  or  wet  land  to  dig  a  ditch  into  his 
neighbor's  land  and  discharge  the  water  upon  the  same  to  such 
neighbor's  injury,  but  only  to  authorize  him  to  dig  a  ditch  across  the 
same  to  some  outlet  where  the  water  may  be  discharged  without  in- 
jury.    Sherman  v.  Tobey,  3  Allen  7. 


CHAPTER   190. 

OP   MILLS,   DAMS,   AND  RESERVOIRS. 
ERECTION   AND   MAINTENANCE    OF   MILLS    AND   MILL    DAMS. 

For  a  consideration  of  the  general  purpose  of  these  provisions,  see 
Brigham  v.  Wheeler,  12  Allen  89. 

As  to  the  constitutionality  of  these  provisions,  see  Lowell  v.  Boston, 
111  Mass.  464. 

If  a  mill-owner  does  not  comply  with  the  provisions  of  this  chapter, 
he  will  be  liable  to  an  action  at  common  law  for  damages,  and  if  his 
dam  is  still  maintained,  the  landowner  will  be  entitled,  upon  a  second 
action,  to  a  warrant  for  its  removal.    Hill  v.  Sayles,  12  Met.  142,  149. 

"  No  person  can  avail  himself  of  the  privileges  conferred  by  "  this 
chapter,  nor  bring  himself  within  its  protection  merely  by  erecting  a 
dam  across  a  stream  running  through  his  land.  There  must  be 
coupled  with  such  erection  the  building  of  a  mill  for  use,  or  there 
must  exist  the  intent,  wliich  shall  be  capable  of  proof,  forthwith  to 
erect  one.  And  so,  in  like  manner,  if  a  mill  is  abandoned  by  its 
owner,  and  he  continues  to  maintain  the  dam,  or  does  not  remove  it, 
he  is  no  longer  a  mill-owner  within  the  purview  of  the  statutes,  but 
is  liable  to  an  action  at  common  law."  Fitch  v.  Stevens,  4  Met.  426 
428. 

As  to  the  nature  of  the  rights  acquired  by  a  mill-owner  in  the 
lands  flowed  by  his  dam,  see  Storm  v.  Manchaug  Co.,  13  Allen  10. 
The  landowner  may  if  he  chooses  to  do  so,  exclude  the  water  from 
his  land  by  a  dike.  Boston  Manuf.  Co.  v.  Burgin,  114  Mass.  340, 
342.  ~  Isele  v.  Arlington  Savings  Bank,  135  Mass.  142,  144. 
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The  provisions  of  this  chapter  authorize  the  raising  of  a  dam  to 
such  a  height  as  will  use  all  the  itnappropriated  water  power,  even 
to  the  extent  of  setting  back  the  water  into  the  raceway  of  a  mill 
above,  provided  the  wheel  of  such  mill  is  not  obstructed.  Dean  v. 
Colt,  99  Mass.  486,  487. 

The  efficient,  not  the  actual,  height  of  a  dam  determines  the  rights 
of  the  parties  under  this  chapter.  Ray  v.  Fletcher,  12  Cush.  200, 
208. — Daniels  v.  Citizens'  Savings  Inst.,  127  Mass.  634,  536. 

The  provisions  of  this  chapter  do  not  apply  to  tide-mills.  Mur- 
dock  IK  Stickney,  8  Cush.  113. 

They  do  apply  to  a  reservoir  dam  built  across  a  stream  for 
the  use  and  supply  of  mills  further  down  upon  the  same  stream. 
Shaw  V.  Wells,  5  Cush.  637.— Wolcott  Woollen  Manuf.  Co.  v. 
Upham,  5  Pick.  292. —Drake  v.  Hamilton  Woollen  Co.,  99  Mass. 
574,  580.  —  Norton  v.  Hodges,  100  Mass.  241,  243. 

But  they  do  not  (except  as  provided  in  sections  50  and  51)  apply 
to  a  reservoir  dam  built  upon  one  stream  for  the  purpose  of  supply- 
ing water  to  mills  on  another  stream,  Math  which  the  former  has  no 
natural  connection  except  below  such  mills.  Bates  v.  Weymouth 
Iron  Co.,  8  Cush.  548,  553. 

As  to  injury  caused  to  intervening  land  by  water  flowing  from  a 
reservoir  dam  to  the  mill  below,  see  Drake  v.  Hamilton  Woollen  Co., 
99  Mass.  574.  —  Wolcott  Woollen  Manuf.  Co.  v.  Upham,  5  Pick. 
292. 

When  a  mill-dam  flows  the  cellar  of  a  dwelling-house  and  renders 
it  unhealthy,  the  owner  of  such  house  has  no  remedy  except  accord- 
ing to  the  provisions  of  this  chapter.  McNally  v.  Smith,  12  Allen 
455.  But  where  land  adjoining  that  flowed  was  rendered  less  valua- 
ble for  building  purposes,  by  offensive  smells  proceeding  from  the 
land  flowed,  when  not  covered  by  water,  it  was  held  that  the  owner 
of  the  land  so  injured  had  no  remedy  under  this  chapter,  but  that  his 
only  remedy  was  by  action  at  common  law,  if  the  damage  amounted 
to  a  private  nuisance,  or  by  indictment,  if  a  public  nuisance  had  been 
created.     Eames  v.  New  England  Worsted  Co.,  11  Met.  570,  572. 

Section  1.  Across  any  stream  not  ^lavigahle.""  As  to  what  is  a 
navigable  stream  within  the  meaning  of  this  section,  see  Murdock  v. 
Stickney,  8  Cush.  113,  115. 

Sect.  2.  "  No  such  dam  shall  be  erected  to  the  injury  of  a  mill.'^ 
The  "  injury "  here  referred  to  does  not  include  such  as  may  be 
caused  by  unusual  freshets  and  other  extraordinary  causes.  Smith 
V.  Agawam  Canal  Co.,  2  Allen  355. 

Injury  to  a  canal  and  waste  weir  connected  with  a  mill  has  been 
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held  to  constitute  "  injury  of  a  mill  "  within  the  meaning  of  this 
section.     Dean  v.  Colt,  99  Mass.  480,  482. 

"  Wor  to  the  injury  of  any  inill-site  on  the  same  stream,  on  which  a 
mill  or  a  mill-dam  has  been  lawfully  erected  and  used."  For  a  case 
in  which  the  dam  injured  had  been  used  only  as  a  reservoir  dam,  see 
Bottomly  v.  Chism,  102  Mass.  463. 

"  Has  been  lost  or  defeated  by  abandoyiment^  See  French  v.  Brain- 
tree  Manuf.  Co.,  23  Pick.  216,  220.  — Hatch  v.  Dwight,  17  Mass. 
289,  297.  —  Fuller  v.  French,  10  Met.  359. 

"  Nor  shall  a  7nill-dam  be  hereafter  erected  or  raised  to  the  injury 
of  any  such  mill-site  which  has  been  occupied  as  such"  ^c.  As  to 
the  purpose  and  effect  of  this  provision,  see  iStorm  v.  Manchaug  Co., 
13  Allen  10,  15.  —  Baird  v.  Wells,  22  Pick.  312.  — Bigelow  v.  New- 
ell, 10  Pick.  348,  357. 

Sect.  3.  "  The  height  to  which  the  water  may  be  raised"  As  to 
the  form  of  verdict  on  this  point,  see  Wilmarth  v.  Knight,  7  Gray 
294.— Atkins  v.  Witherell,  142  Mass.  482,  483,  486. 

As  to  the  effect  of  the  verdict  of  a  jury  under  this  section,  see 
Hill  V.  Sayles,  4  Cush.  549,  552.  —Hill  v.  Sayles,  12  Met.  142. 

Sect.  4.  A  mortgagor  in  possession  may  maintain  a  complaint 
under  this  section  without  joining  the  mortgagee.  Paine  v.  "Woods, 
108  Mass.  160,  161.  He  may  even  maintain  it  against  the  mortga- 
gee himself,  and  he  may  recover  for  damages  suffered  while  he  was 
in  possession  of  the  land,  even  tliough  his  possession  has  been  ter- 
minated by  an  entry  to  foreclose,  made  before  his  complaint  was 
brought.     Vaugh  v.  Wetherell,  116  Mass.  138. 

A  complaint  may  be  maintained  under  this  section  for  damages 
caused  by  raising  a  dam  above  the  point  for  which  damages  had  pre- 
viously been  recovered.     Leorfard  v.  Schenck,  3  Met.  357,  359. 

A  town  cannot  maintain  an  action  under  this  section  for  damages 
caused  by  overflowing  a  road,  which  it  is  by  law  obliged  to  repair, 
but  is  left  to  an  action  at  common  law.  Andover  v.  Sutton,  12  Met. 
182,  188. 

A  landowner  may  maintain  an  action  under  this  section  after  he 
has  conveyed  away  the  land  injured,  and  in  such  action  may  recover 
all  the  damages,  both  past  and  future,  caused  by  the  dam.  Isele  v. 
Schwamb,  131  Mass.  337,  340.  —  Walker  v.  Oxford  Woollen  Manuf. 
Co.,  10  Met.  203. 

The  party  having  the  record  title  to  the  land  on  which  a  dam  is 
built,  will  be  liable  under  this  section,  although  he  may  have  con- 
veyed away  his  estate  by  a  deed  not  recorded,  and  of  which  the 
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And  the  owner  of  land  will  be  responsible  for  damages  caused  by 
a  dam  built  by  his  lessee  for  years.  Sampson  v.  Bradford,  6  Cush. 
803. 

"  A  person  whose  land  is  overflotved  or  otherwise  injured  by  such 
damr  This  clause  refers  solely  to  injuries  caused  by  the  overflow- 
ing of  lands  by  raising  a  head  of  water  by  the  building  of  a  dam, 
and  to  the  incidental  and  consequential  damages  which  necessarily 
and  naturally  arise  therefrom,  and  not  to  those  injuries  which  are 
not  the  usual,  ordinary,  or  necessary  result  of  the  building  of  the 
dam,  as,  for  instance,  those  caused  to  the  owner  of  land  below  the 
dam  by  preventing  the  water  from  flowing  in  its  usual  channel. 
Thompson  v.  Moore,  2  Allen  350. 

Under  this  section  damages  may  be  recovered  for  injuries  caused 
by  flowing  land  heloio  a  mill-dam  by  allowing  unusual  quantities  of 
water  to  flow  over  it  at  certain  times.  Gile  v.  Stevens,  13  Gray 
146,  149. 

But  if  such  flowing  is  done  wrongfully  and  in  abuse  of  the  rights 
of  the  owner  of  the  dam,  the  remedy  will  be  by  an  action  at  common 
law  and  not  under  this  statute.  Gile  v.  Stevens,  13  Gray  146,  149. 
—  Clapp  V.  Herrick,  129  Mass.  292,  295. 

Damages,  caused  by  flowing,  to  peat,  dry  or  in  process  of  curing, 
upon  a  meadow,  or  damages  so  caused  in  the  loss  of  manure  placed 
on  land  for  purposes  of  cultivation,  are  not  recoverable  in  a  com- 
plaint under  this  section.     Gile  v.  Stevens,  13  Gray  146,  149. 

Under  this  section  damages  may  be  recovered  for  rendering  a 
dwelling-house  unhealthy  by  flowing  its  cellar.  McXally  v.  Smith, 
12  Allen  455.  But  not  for  rendering  land,  which  is  not  itself 
flowed,  less  valuable  for  building  purposes  by  reason  of  offensive 
smells  arising  from  the  neighboring  flowed  land.  Eames  v.  New 
England  Worsted  Co.,  11  Met.  570. 

A  complaint  cannot  be  maintained  under  this  section  to  recover 
damages  occasioned  to  an  unimproved  or  unappropriated  mill-site. 
Fuller  V.  Chicopee  Manufacturing  Co.,  16  Gray  43. 

"  Upon  his  comjilaint  before  the  superior  court."  Such  complaint 
is  not  removable  to  the  supreme  court  upon  affidavit  according  to 
P.  S.  c.  150,  ss.  7,  8.  Humphrey  v.  Berkshire  Woollen  Co.,  10  Allen 
420. 

"  For  the  county  where  the  land  or  any  part  thereof  lies,"  Injury 
caused  by  one  dam  to  distinct  parcels  situated  in  different  counties 
may  be  the  subject  of  a  complaint  brought  in  either  county.  Bates 
V.  Ray,  102  Mass.  458,  461. 

Sect.  5.     A  complaint  under  this  section  must  state  that   the 
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water  is  raised  by  the  defendant's  dam  for  the  purpose  of  carrying  a 
mill.     Slack  v.  Lyon,  9  Pick.  62. 

Sect.  6.  A  complaint  against  mill-owners  individually  for  fiowage 
caused  by  a  reservoir  dam  alleged  to  have  been  built  and  maintained 
by  them  for  the  benefit  of  their  mills,  cannot  be  sustained  on  proof 
of  the  building  and  maintenance  of  the  dam  by  a  corporation,  the 
capital  stock  of  which  is  wholly  owned  by  them,  but  the  charter  of 
which  subjects  the  stockholders  to  no  personal  liability.  Norton  v. 
Hodges,  100  Mass.  241. 

Sect.  8.  Certain  matters  must  be  pleaded  by  the  defendant  in 
court,  and  determined  before  the  warrant  issues ;  for  instance,  a  re- 
lease of  damages  from  a  former  owner  for  raising  the  dam  to  a  less 
height,  or  a  misdescription  of  land  in  the  complaint.  Darling  v. 
Blackstone  Manuf.  Co.,  16  Gray  187,  189.  So  also  an  alleged  pre- 
scriptive right  to'  flow  the  land.  Wilmarth  v.  Knight,  7  Gray  294, 
296.  So  also  a  right  to  maintain  the  respondent's  dam  for  an  agreed 
price.  Howard  v.  Proprietors  of  Locks  and  Canals,  12  Cush. 
259. 

See  also  Hadley  v.  Citizens'  Savings  Inst,  123  Mass.  301,  303.  — 
Lowell  V.  Spring,  6  Mass.  398.  —  Yandusen  v.  Comstock,  3  Mass. 
184.— Tyler  v.  Mather,  9  Gray  177,  181. 

All  matters,  which  by  this  section  may  be  pleaded  in  bar,  will  be 
conclusively  settled  against  the  respondent  by  a  verdict,  found  in 
favoriof  the  complainant,  on  an  issue  tried  at  the  bar  of  the  court, 
and  the  respondent  cannot  give  any  of  those  matters  in  evidence  to 
the  sheriff's  jury  impanelled  to  assess  the  damages  sustained  by  the 
complainant.     Charles  v.  Porter,  10  Met.  37. 

The  question  whether  any  part  of  the  land  described  in  the  com- 
plaint was  injured  by  the  respondent's  dam  cannot  be  tried  at  the 
bar  of  the  court,  but  must  be  left  to  the  sheriff's  jury.  Nutting  v. 
Page,  4  Gray  581.  —  Charles  v.  Porter,  10  Met.  37. 

QuEere,  however,  as  to  effect,  on  the  above-cited  decisions,  of  St. 
1873,  c.  261  (re-enacted  in  P.  S.  c.  49,  s.  105),  which  authorizes 
trials  in  the  superior  court  instead  of  before  sheriff's  juries. 

Sect.  12.  As  to  the  proper  mode  of  proceeding,  when  several 
complaints  are  pending  at  the  same  time,  see  Richardson  v.  Curtis, 
2  Cush.  341. 

Sect.  14.  As  to  the  proper  mode  of  estimating  damages,  see 
Palmer  Co.  v.  Ferrill,  17  Pick.  58.  —  Bates  v.  Ray,  102  Mass.  458, 
461.  —  Fuller  v.  Chicopee  Manuf.  Co.,  16  Gray  46.  — Howe  v.  Ray, 
113  Mass.  88,  90. 

The  opportunity,  afforded  to  the  complainant,  of  cutting  ice  upon 
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his  flowed  land,  is  a  benefit  which  may  he  set  off  under  this  section. 
Paine  v.  Woods,  108  Mass.  160,  172. 

Sect.  15.  The  only  judg*mcnt  whicli  can  be  rendered  for  the  re- 
spondent, in  the  case  provided  for  in  this  section,  is  for  costs. 
Fisher  v.  Johnson,  2  Allen  436,  437. 

Sect.  17.  After  the  height  of  a  dam  is  fixed,  as  provided  in  this 
section,  if  the  water  is  raised  to  a  greater  height,  a  party  injured 
may  have  a  remedy  by  an  action  of  tort,  or,  at  least  after  his  right 
has  been  established  at  law,  by  a  bill  in  equity.  Hill  v.  Sayles,  12 
Cush.  454. 

Sect.  18.  Although  the  complainant  is  only  a  life  tenant,  he  is 
still  entitled  to  have  future  damages  assessed  under  this  section. 
Howe  V.  Ray,  110  Mass.  298,  301. 

It  seems  that  the  right  to  the  annual  damages  does  not  pass  to  a 
grantee  of  the  land,  unless  specially  assigned  to  him,  but  remains  in 
the  original  complainant.     Isele  v.  Schwamb,  131  Mass.  337. 

Sect.  19.  Notwithstanding  that  the  complainant  elects  under 
this  section  to  take  the  sum  awarded  in  gross,  the  owner  of  the 
dam  may  draw  down  the  water  raised  by  his  dam  and  surrender 
and  abandon  all  right  to  raise  it  again,  and  thereby  release  himself 
from  all  liability  to  pay  the  sum  awarded  against  him.  Hunt  v. 
Whitney,  4  Met.  603,  606.  —  Blackwell  v.  Phinney,  126  Mass.  458. 
461. 

"  At  any  time  within  three  months  after  the  verdict  is  allowed  and 
recorded.'^  When  exceptions  are  taken,  the  verdict  is  not  to  be 
considered  as  "  allowed  and  recorded  "  until  the  exceptions  have 
been  disposed  of.     Hamilton  v.  Farrar,  131  Mass.  572,  573. 

Sect.  23.  The  remedy  given  by  this  section  is  exclusive  of  the 
common  law  remedy,  and  no  action  can  be  brought  on  the  judgment, 
except  against  the  owner  or  occupant  of  the  mill.  Leland  v.  Wood- 
bury, 4  Cush.  245. 

An  action  cannot  be  brought  under  this  section  upon  a  judgment 
rendered  on  an  award  of  referees  under  a  submission  to  arbitration 
under  chapter  188.     Carpenter  v.  Spencer,  2  Gray  407. 

"  Against  the  person  who  oivns  or  occupies  the  mill.''  A  mortgagee 
in  possession  will  be  liable  to  an  action  as  the  owner  or  occupant, 
even  though  he  is  not  in  possession  for  the  purpose  of  foreclosure. 
Abbott  V.  Upham,  18  Met.  172.— Fuller  v.  French,  10  Met.  359. 

An  action  may  be  maintained  under  this  section,  although  the 
mill  and  dam  have  been  destroyed,  provided  the  mill  privilege  has 
not  been  abandoned.     Fuller  v.  French,  10  Met.  359. 

In  an  action  under  this  section  the  defendant  may  show  that  the 
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party,  against  whom  the  original  judgment  was  obtained,  was  not 
really  liable.     Fitch  v.  Stevens,  4  Met.  426,  429. 

Sect.  24.  As  to  the  proper  mode  of  proceeding  under  this  sec- 
tion, see  Wight  v.  Barnstable  Savings  Bank,  123  Mass.  183,  184. 

Sect.  27.  Tlie  respondent  will  be  entitled  to  costs  as  the  prevail- 
ing party,  when  the  verdict  is  that  the  complainant  is  entitled  to  no 
damages,  although  it  is  also  a  part  of  the  verdict  that  the  dam  shall 
be  left  open  during  a  part  of  the  year.  Fisher  v.  Johnson,  2  Allen 
436,  437. 

The  prevailing  party  will  be  entitled  to  the  costs  of  former  trials, 
in  which  verdicts  returned  for  him  were  set  aside  for  irregularity. 
Fitch  V.  Stevens,  2  Met.  506.  —  Richardson  v.  Curtis,  2  Gray  497, 
501. 

The  prevailing  party  will  be  entitled  to  full  costs  for  terms  during 
which  the  case  has  been  referred  to  surveyors  for  the  sole  purpose 
of  ascertaining  by  actual  experiment  the  effect  of  the  respondent's 
dam  in  raising  the  water  upon  the  complainant's  lands.  Richardson 
V.  Curtis,  2  Gray  497,  500. 

Where  separate  warrants  for  a  jury  are  issued  on  several  com- 
plaints, pending  at  the  same  time,  for  flowing  lands  by  the  same 
dam,  the  costs  of  the  warrant  in  each  case  are  to  be  taxed  to  the 
complainant,  if  he  prevails.     Richardson  v.  Curtis,  2  Gray  497,  500. 

Sect.  28.  This  section  "  is  to  be  interpreted,  in  reference  to  all 
the  provisions  of  the  chapter,  with  due  regard  to  its  whole  scope  and 
purpose,  and  there  can  be  no  doubt  that  the  dams  protected  by  it 
are  only  those  which  are  by  statute  authorized  to  be  erected  and 
maintained.     Brigham  v.  Wheeler,  12  Allen  89,  90. 

So  also  this  section  does  not  prevent  the  bringing  of  an  action  of 
tort  at  common  law  against  a  mill-owner  for  flowing  the  plaintiff's 
land  at  times  when  such  flowing  is  forbidden  by  the  verdict  of  the 
jury  under  section  17.     Hill  v.  Sayles,  12  Met.  142,  147. 

Nor  does  it  prevent  an  action  of  tort  from  being  brought  for  an 
mjury  caused  by  a  dam  and  mill  to  an  owner  of  land  below  the  dam. 
Thompson  v.  Moore,  2  Allen  350,  —  Brigham  v.  Wheeler,  12  Allen 
89,  91. 

Sect.  29.  "  But  when  the  oivner  .  .  .  makes  any  material  change" 
^c.  As  to  the  general  purpose  and  effect  of  this  provision,  see 
Leonard  v.  Wading  River  Reservoir  Co.,  113  Mass.  235.  —  Brady  v. 
Blackington,  113  Mass.  238,  241. 

"Or  the  manner  of  using  the  water.''  See  Stetson  v.  East  Carver 
Co.,  97  Mass.  402. 

Sect.  S,0.     As  to  the  proper  form  of  a  complaint  under  this  section, 
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see  Ray  v.  Fletcher,  12  Cush.  200.  —  Leonard  v.  Schenck,  3  Met.  357, 
860.  —  Vandusen  v.  Comstock,  9  Mass.  203. 

This  section  provides  only  for  the  reassessment  of  annual  dam- 
ages, and  there  is  no  provision  for  the  reassessment  of  gross  dam- 
ages, after  the  complainant  has  once  elected  to  take  them.  Stevens 
V.  Fitch,  2  Met.  507,  508. 

"  Established  by  a  jury.''''  Where  the  compensation  had  been  es- 
tablished, not  by  a  jury,  but  by  an  award  of  arbitrators,  it  was  held 
that  a  new  complaint  might  nevertheless  be  brought  under  this 
section.     Fitch  v.  Taft,  12(3  Mass.  503. 

Sect.  36.  This  section  is  based  on  the  decision  in  Staple  v.  Spring, 
10  Mass.  72. 

Sect.  37.  A  tender  under  this  section  is  a  technical  admission 
of  everything,  which  the  complainant  might  otherwise  have  been 
compelled  to  prove,  in  order  to  entitle  himself  to  a  warrant  for  a 
jury  to  assess  damages.  After  the  tender,  the  only  question  open 
is  as  to  the  amount  of  damages.  Hosmer  v.  Warner,  7  Gray 
186. 

Sect.  41.  See  Tyler  v.  Mather,  9  Gray  177,  181.  — Darling  v. 
Blackstone  Manuf.  Co.,  16  Gray  187. 

Sect.  42.  As  to  the  purpose  and  effect  of  this  and  the  five  fol- 
lowing sections,  see  Cheshire  v.  Adams  and  Cheshire  Reservoir  Co., 
119  Mass.  356. 

Sect.  45.  "  Town  or  city  J''  See  Cheshire  v.  Adams  and  Cheshire 
Reservoir  Co.,  119  Mass.  356. 

DAMS   AND   DITCHES   FOR   FLOWING   OR   DRAINING    CRANBERRY   LANDS. 

Sect.  48.  As  to  the  right  of  one  who  erects  a  dam  under  this 
section  to  stop  or  interrupt  the  flow  of  water  for  the  purpose  of 
filling  such  dam,  see  Hinckley  v.  Nickerson,  117  Mass.  213. 

A  dam  may  be  maintained  under  this  section  although  it  wholly 
destroys  a  public  fishery.     Howes  v.  Grush,  131  Mass.  208. 

"  Ujpon  the  terms  ayid  conditions  and  subject  to  the  regulations  con- 
tained in  this  chapter,  so  far  as  the  same  are  properly  applicable  in 
such  casesP     See  Blackwell  v.  Phinney,  126  Mass.  458. 

REPAIRING   AND   REBUILDING   MILLS   AND   MILL-DAMS. 

Sect.  70.  It  seems  that,  when  there  is  a  contract  between  all  the 
proprietors  of  a  mill,  relative  to  repairing  or  rebuilding,  the  remedy 
must  be  on  the  contract  and  not  under  the  statute.  See  Carver  v. 
Miller,  4  Mass.  559,  562. 
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CHAPTER  191. 

OF  LIENS   ON   BUILDINGS   AND   LAND. 

As  to  the  question  whether  a  party  having  a  lien  under  this  chap- 
ter will  waive  it  by  taking  a  note  for  the  amount  due,  see  Green  v. 
Fox,  7  Allen  85. 

Partners  and  joint  creditors  must,  under  this  chapter,  give  joint 
notices,  bring  joint  petitions,  and  in  all  their  proceedings  act  jointly. 
Rockwood  V.  Wolcott,  3  Allen  458. 

As  to  the  effect  of  the  bankruptcy  of  the  owner  of  the  building, 
upon  the  proceedings  for  the  enforcement  of  the  lien,  see  Clifton  v. 
Foster,  103  Mass.  .233.  —  Glendon  Company  v.  Townsend,  120  Mass. 
346,  348. 

Section  1.  "  For  labor  performedr  It  is  not  necessary  that  the 
labor  should  be  performed  on  the  premises  on  which  the  lien  is 
claimed,  if  it  is  performed  in  preparing  material  intended  for  use, 
and  actually  used,  in  the  construction  or  repair  of  a  building  on  such 
premises.     Wilson  v.  Sleeper,  131  Mass.  177,  179. 

But  labor  performed  in  hauling  material  to  premises  on  which  a 
house  is  to  be  built  will  not  give  the  party  who  hauled  it  a  lien  on 
the  premises.     Webster  v.  Real  Estate  Imp.  Co.,  140  Mass.  526. 

"  Materials  furnished.^'  In  order  that  a  party  may  have  a  lien  for 
materials,  it  is  necessary  that  the  materials  should  have  been  fur- 
nished  for  the  erection,  ^c,  of  the  building  in  which  they  have 
actually  been  used.     Turner  v.  Wentworth,  119  Mass.  459,  465. 

A  party  who,  without  any  knowledge  of  the  use  to  be  made  of  it, 
saws  lumber  at  his  mill  for  one  who  is  erecting  a  building  on  the 
land  of  another,  is  not  entitled  to  any  lien  on  such  building.  Ben- 
nett V.  Shackford,  11  Allen  444. 

'•  1)1  the  erection,  alteration,  or  repair"  There  is  no  lien  for  labor 
performed  in  the  removal  of  a  building.  Trask  v.  Searle,  121  Mass. 
229. 

It  seems  that  there  is  no  lien  for  work  done  in  making  slight 
changes  in  a  building,  if  such  work  is  merely  incidental  to  other  work 
on  an  article  of  personal  property.  Curnew  v.  Lee,  143  Mass.  105, 
108. 

'■'■  Of  a  building  or  structure.'"  As  to  the  meaning  of  these  words, 
see  Truesdale  v.  Gay,  13  Gray  311,  312. 

A  drain  extending  from  a  building  to  a  sewer  in  the  highway  ma}- 
be  considered  a  part  of  the  building  within  the  meaning  of  this 
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section,  even  though  the  fee  of  the  highway  is  not  in  the  owner  of 
the  building.     Beatty  v.  Parker,  141  Mass.  523,  526. 

"  Bi/  virtue  of  an  agreement  tvith.'^  As  to  what  is  a  sufficient 
agreement,  see  Wilson  v.  Sleeper,  131  Mass.  177,  178.  —  Ellenwood 
V.  Burgess,  144  Mass.  534,  539. 

"  Or  hy  consent  of.'"  As  to  what  constitutes  sufficient  evidence  of 
such  consent,  see  Hilton  v.  Merrill,  106  Mass.  528.  —  Smith  v.  Norris, 
120  Mass.  58,  62.  — Worthen  v.  Cleaveland,  129  Mass.  570,  573,576. 
—  Parker  w.  Bell,  7  Gray  429,  431.  — Dewing  v.  Cong.  Society,  13 
Gray  414.  —  Peabody  v.  Eastern  Methodist  Soc.  of  Lynn,  5  Allen 
540,  542.  —  Beatty  v.  Parker,  141  Mass.  523,  526.  —  Hayes  v.  Fes- 
senden,  106  Mass.  228.  In  this  latter  case  it  was  held  that  the 
erection  of  a  building  by  A.  on  land  of  B.,  which  A.  had  agreed  to 
purchase,  though  done  with  the  knowledge  of  B.  and  after  notice  to 
him  of  A.'s  intention,  was  not  done  "  by  consent  of  "  B.  within  the 
meaning  of  this  section.  But  in  a  similar  case  where,  however,  it 
appeared  that  it  was  the  intent  of  all  parties,  when  the  bond  was 
given,  that  a  house  should  be  built  upon  the  land  by  the  obligee,  it 
was  held  that  the  jury  would  be  justified  in  finding  that  the  work  on 
such  house  had  been  performed  with  the  consent  of  the  obligor. 
Davis  V.  Humphrey,  112  Mass.  309,  313. 

Where  B.  occupied  premises  of  A.  under  a  lease  from  the  latter, 
in  which  it  was  provided  that  the  lessee  should  make  all  necessary 
repairs  at  his  own  expense,  it  was  held  that  a  mechanic,  who,  under 
an  agreement  with  the  lessee  and  with  the  actual  knowledge  and 
consent  of  the  lessor,  had  made  repairs  on  the  leased  premises,  was 
not  entitled  to  a  lien  on  the  interest  of  the  lessor  therein.  Conant  v. 
Brackett,  112  Mass.  18. 

"  The  otvner  of  such  huilding.^^  One  who  has  only  a  bond  for  a 
deed  of  the  land  on  which  the  building  is  situated  is  not  to  be 
deemed  the  owner.  Hayes  v.  Fessenden,  106  Mass.  228.  —  Metcalf 
V.  Hunnewell,  1  Gray  297,  298.  See  also  Howard  v,  Yeazie,  3  Gray 
233.  —  Ettridge  v.  Bassett,  136  Mass.  314,  317. 

"  Any  person  having  authority  from  .  .  .  such  owner  y  See  Morse 
V.  School  District  in  Newbury,  3  Allen  307,  308.  — Wheaton  v.  Tem- 
ple, 145  Mass.  345. 

"  Shall  have  a  lien  upon  such  hiiilding  or  structure  and  upon  the 
interest  of  the  oioner  thereof  in  the  lot  of  land  upon  tvhich  the  same 
is  situated."  Where  the  owner  of  the  fee  has  given  a  lease  for  years 
to  one  who,  with  his  knowledge,  but  not  in  pursuance  of  any  express 
agreement  to  that  effect,  erects  or  repairs  a  building  on  the  leased 
premises,  the  lessee  is  to  be  deemed,  within  the  meaning  of  this  sec- 
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tion,  the  "  owner  "  of  the  building,  and  his  interest  only,  and  not 
that  of  the  lessor,  in  the  land  and  building  will  be  subject  to  the 
lien.     Francis  v.  Sayles,  101  Mass.  435. 

And  a  similar  decision  was  made  where  the  lease  provided  that 
the  lessee  should  make  "  necessary  repairs,"  and  the  work  for  which 
the  lien  was  claimed  was  apparently  performed  in  making  such 
repairs.     See  Conant  v.  Brackett,  112  Mass.  18, 

One  to  whom  the  owner  of  land  has  agreed  to  convey  it,  and  who, 
before  taking  his  deed,  has  caused  a  building  to  be  erected  thereon, 
has  no  interest  in  such  land  sufficient  to  be  the  subject  of  a  me- 
chanic's lien  for  labor  performed  in  the  erection  of  such  building, 
even  though,  after  the  building  has  been  erected,  he  takes  a  deed  of 
the  land  pursuant  to  the  agreement.  Hayes  v.  Fessenden,  106  Mass. 
228. 

A  valid  lien  will  however  be  created  if  the  purchaser  of  land  erects 
his  building  after  he  has  taken  his  deed,  although  the  contract  for 
such  erection  was  made  before  the  deed  was  delivered.  Corbett  v. 
Greenlaw,  117  Mass.  167,  175. 

Labor  performed  on. several  houses  in  a  block  under  separate 
agreements  will  not  give  a  lien  on  the  whole  block  as  one  estate. 
Landers  v.  Dexter,  106  Mass.  531. 

But  such  a  lien  will  be  created,  when  labor  is  performed  or  fur- 
nished for  several  houses  in  a  block  under  an  entire  contract,  al- 
though the  pay  for  such  labor  is  fixed  by  the  contract  at  a  certain 
sum  "  for  each  house."  Wall  v.  Robinson,  115  Mass.  429.  See  also 
Worthley  v.  Emerson,  116  Mass.  374.  —  Batchelder  v.  Rand,  117 
Mass.  176,  178.  (In  this  case  a  lien  was  held  to  cover  two  separate 
houses  situated  on  the  same  parcel  of  land,  the  labor  having  been 
performed  upon  both  houses  under  an  entire  contract.)  —  Turner  v. 
Wentworth,  119  Mass.  459,  464. 

Labor  performed  on  different  portions  of  a  "  double  house  "  has 
been  held  to  give  a  lien  on  the  whole  of  such  building.  Getchell  v. 
Moran,  124  Mass.  404,  408. 

Labor  on  boilers  in  a  "  boiler-house  "  connected  with  a  mill  has 
been  held  to  give  a  lien  on  the  whole  lot  on  which  the  mill  and 
boiler-house  stood.  Kelley  v.  Borden  City  Mills,  126  Mass.  148, 
151. 

And  where  buildings  upon  which  labor  had  been  performed  cov- 
ered only  a  small  portion  of  a  large  lot  of  land,  it  was  held  that  the 
lien  covered  the  whole  lot,  including  the  buildings  on  the  other  por- 
tion of  it.     Quimby  v.  Durgin,  148  Mass.  104,  107. 

Where  mechanics  erect  a  building  for  a  person  partly  on  his  land 
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and  partly  on  land  to  which  he  has  no  title,  tliey  can  have  a  lien  only 
for  such  portion  of  their  labor  as  was  performed  on  the  portion  of 
the  building-  which  stands  on  the  land  of  the  person  for  whom  the 
building  was  erected.  Stevens  v.  Lincoln,  114  Mass.  476,  479.  And 
it  seems  that  in  sucli  case  the  lien  may  be  lost  altogether.  McGuin- 
ness  V.  Boyle,  123  Mass.  570. 

Nor  can  a  lien  be  enforced  upon  a  portion  of  a  parcel  of  land  for 
labor  performed  under  an  entire  contract  upon  the  whole  of  such 
parcel.  Foster  v.  Cox,  123  Mass.  45.  See  also  Rice  v.  Nantasket 
Co.,  140  Mass.  256. 

For  a  case  where  labor  and  materials  were  furnished  under  an 
entire  contract  for  the  erection  of  a  fence  upon  the  land  of  several 
different  owners,  see  Rathbun  v.  Hayford,  5  Allen  406. 

It  seems  that  there  can  be  no  lien  under  this  chapter  upon  a  build- 
ing alone,  considered  as  personal  property.  See  Belding  v.  Gushing, 
1  Gray  576,  579.  —  Stevens  v.  Lincoln,  114  Mass.  476,  478. 

Sect.  2.  Prior  to  St.  1872,  c.  318,  s.  1,  re-enacted  in  this  section, 
if  labor  and  materials  were  furnished  under  an  entire  contract,  there 
could  be  no  lien  for  the  one  without  the  other,  if  the  contract  fixed  a 
price  without  apportioning  it ;  otherwise,  if  the  price  was  apportioned, 
or  if  none  was  fixed.  Clark  v.  Kingsley,  8  Allen  543.  —  Graves  v. 
Bemis,  8  Allen  573. — Felton  v.  Minot,  7  Allen  412.  —  Mulrey  v. 
Barrow,  11  Allen  152.  —  Morrison  v.  Minot,  5  Allen  403.  —  Gogin 
V.  Walsh,  124  Mass.  516,  517. 

This  section  was  not  intended  to  apply  to  cases  in  which  finished 
articles,  as  pieces  of  hammered  stone,  have  been  sold  at  a  fixed  price. 
Donaher  v.  Boston,  126  Mass.  309.  As  to  the  purpose  of  this  sec- 
tion, see  also  Childs  v.  Anderson,  128  Mass.  108,  109. 

This  section  does  not  apply  if  the  "  entire  contract,"  under  which 
the  work  was  done,  was  not  limited  in  its  application  to  the  estate  on 
which  the  lien  is  claimed.     Cahill  v.  Capen,  147  Mass.  493,  494. 

"  If  it  can  he  distinetly  sliotvn  what  such  labor  ivas  toortliP  See 
Smith  V.  Emerson,  126  Mass.  169,  175.  — Ellenwood  v.  Burgess,  144 
Mass.  534,  541. 

"  But  in  no  case  shall  such  lien  he  enforced  for  a  sum  greater  than 
the  price  agreed  upon  for  the  entire  contract.''''  When  a  partial  pay- 
ment of  the  contract  price  has  been  made,  what  remains  unpaid  of 
that  price  is,  by  this  clause,  the  limit  to  which  the  lien  for  labor  may 
be  enforced.     Casey  v.  Weaver,  141  Mass.  280,  281. 

Sect.  3.  "  If  such  owner  is  not  the  purchaser ^  As  to  the  mean- 
ing of  the  word  "  purchaser,"  see  Whitford  v.  Newell,  2  Allen  424, 
426. 
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This  section  does  not  require  notice  to  be  given  to  a  party  to  whom 
the  property  has  been  conveyed,  while  a  contract  for  materials,  made 
with  the  prior  owner  of  the  land,  is  being  performed.  Gale  v.  Blaikie, 
126  Mass.  274. 

Sect.  4.  "  B^/  giving  7iotice  in  writing.''^  An  oral  notice  is  not 
sufficient.     Shaw  v.  Tompson,  105  Mass.  345,  350. 

Sect.  5.  A  mechanic's  lien  will  have  priority  over  a  mortgage 
executed  subsequently  to  the  contract  under  which  the  lien  is  claimed. 
Dunklcc'  V.  Crane,  103  Mass.  470.  —  Batchelder  v.  Rand,  117  Mass. 
176,  179.  And  the  lien  has  been  held  to  have  such  priority,  even 
though  the  contract  was  made  by  the  mortgagor  prior  to  the  time 
when  he  acquired  title  to  the  land.  Corbett  v.  Greenlaw,  117  Mass. 
167,  175.  But  where  the  mortgagor  acquired  his  title  and  gave  the 
mortgage  back  to  his  grantor  by  simultaneous  conveyances,  the  lien 
was  held  not  to  have  priority  over  the  mortgage,  although  that  was 
subsequent  to  the  contract.     Perkins  v.  Davis,  120  Mass.  408. 

The  contract  must  be  precise,  certain,  and  definite,  but  it  seems 
that  it  need  not  be  in  writing.  Manchester  v.  Searle,  121  Mass.  418, 
420. 

For  a  case  in  which  a  mechanic,  the  signing  of  whose  contract 
was  fraudulently  delayed  until  a  mortgage  had  been  executed  and 
recorded,  was  held  to  be  entitled  to  an  injunction  to  restrain  the 
assignment  of  such  mortgage  and  to  compel  its  cancellation,  see 
Hulsman  v.  Whitman,  109  Mass.  411. 

Where  one  took  a  mortgage  of  vacant  land,  and  at  the  same  time 
entered  into  an  agreement  with  the  mortgagor,  whereby  the  latter 
should  cause  a  building  to  be  erected  on  the  land,  and  the  mortgagee 
should  from  time  to  time  advance  money  on  the  mortgage  to  pay  for 
the  building,  it  was  held  that  a  person  employed  on  the  building  by 
the  mortgagor  could  not  enforce  any  lien  against  the  mortgagee's 
interest.     Ettridge  v.  Bassett,  136  Mass.  314,  316. 

As  to  the  rights  of  a  mortgagee,  who  takes  a  title  subject  to  a  prior 
mechanic's  lien,  see  Howard  v.  Robinson,  5  Gush.  119,  124. 

Sect.  6.  "  WitJiin  thirty  days  after  he  ceases  to  lahorT  If,  after 
a  contract  for  building  a  house  has  been  substantially  performed, 
and  a  bill  rendered  for  work  done  under  the  same,  further  work  is 
done,  which  the  proper  performance  of  the  contract  calls  for,  and 
which  is  not  done  for  the  purpose  of  fixing  a  later  date  from  which 
to  compute  the  thirty  days  mentioned  in  this  section,  the  time  of 
ceasing  such  further  labor  may  be  taken  as  such  date.  Hubbard  v. 
Brown,  8  Allen  590,  594. 

Wherp  a  party  labored  continuously  on  a  building  under  three 
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separate  contracts,  it  was  held  that  a  statement,  filed  by  him  within 
thirty  days  after  he  finally  ceased  to  labor  under  the  last  contract, 
was  filed  in  season  to  preserve  his  lien  under  all  three  contracts. 
Miller  v.  Batchelder,  117  Mass.  179,  181. 

The  question  whether  work  done  within  the  sixty  days  was  done 
in  good  faith,  or  merely  colorably  in  order  to  revive  a  lien,  is  a  ques- 
tion of  fact  for  the  jury.     Turner  v.  Wentworth,  119  Mass.  459,  464. 

It  seems  that,  when  labor  is  both  performed  and  furnished  under 
one  contract,  it  will  be  sufficient  to  preserve  the  lien  for  both,  if 
labor  was  either  performed  or  furnished  within  thirty  days  before 
the  filing  of  the  statement.     Getchell  v.  Moran,  124  Mass.  404,  408. 

"  Or  to  furnish  labor  or  materials  for  the  building.'^  It  is  not  suf- 
ficient that  the  statement  should  be  filed  within  thirty  days  after  the 
last  materials  were  furnished  for  the  building,  if  none  of  the  mate- 
rials furnished  within  the  thirty  days  were  actually  used  upon  the 
building.  Gale  v.  Blaikie,  129  Mass.  206.  —  Kennebec  Framing  Co. 
V.  Pickering,  142  Mass.  80,  82. 

"  Files  in  the  registry  of  deedsT  Under  a  previous  law  requiring 
the  statement  to  be  filed  "  in  the  office  of  the  clerk  of  the  city  or 
town  where,"  &c.,  it  was  held  that  if  the  statement  was  given,  within 
the  thirty  days,  to  the  clerk  at  his  house,  and  he  then  noted  upon  it 
the  time  when  he  received  it,  it  was  duly  filed,  although  the  clerk 
did  not  take  it  to  his  office,  or  record  it,  until  after  the  expiration  of 
the  thirty  days.     Wood  v.  Simons,  110  Mass.  116. 

"  A  statement  of  a  just  and  true  account^  It  is  not  necessary  that 
the  statement  should  contain  an  averment  that  it  is  "  a  just  and  true 
account."     Gilbert  v.  Fowler,  116  Mass.  375,  377. 

"  A  description  of  the  property/  intended  to  be  covered  hy  the  lien." 
As  to  what  will  be  a  sufficient  description,  see  Parker  v.  Bell,  7  Gray 
429,  433.  — Patrick  v.  Smith,  120  Mass.  510,  513.  — Bristow  v. 
Evans,  124  Mass.  549.  —  Cleverly  v.  Moseley,  148  Mass.  280,  283. 

"  And  the  name  of  the  owner  or  owners  of  such  property,  if  hnownP 
If  the  name  is  known  to  the  party  filing  the  statement,  a  mistake  in 
the  name  will  be  fatal  to  the  validity  of  the  lien.  Kelly  v.  Laws, 
109  Mass.  395.  But  if  the  party  filing  the  statement  is  ignorant  of 
the  name  of  the  owner,  the  validity  of  the  lien  will  not  be  affected 
by  the  fact  that  he  innocently  asserts  in  the  statement  that  "  to  the 
best  of  his  knowledge  and  belief  "  the  land  is  owned  by  a  person, 
who  is  not  in  fact  the  real  owner.  McPhee  v.  Litchfield,  145  Mass. 
565,  566.  —  Cleverly  v.  Moseley,  148  Mass.  280,  283. 

Where  the  owner  had,  by  a  deed  which  was  fraudulent  and  void 
as  against  his  creditors,  conveyed  the  land  to  a  third  person,  and 
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such  conveyance  was  known  to  the  party  filing  the  certificate,  who 
was  one  of  such  creditors,  it  was  held  that  the  certificate  was  not 
rendered  invalid  by  the  fact  that  the  name  given  in  it  was  that  of 
the  original  owner  and  not  that  of  his  fraudulent  grantee.  Amidon 
V.  Benjamin,  126  Mass.  276.  See  also  same  case,  128  Mass.  534, 
536. 

Certificates  which  did  not  give  the  Christian  name  of  the  owner, 
but  only  the  initial  thereof,  have  been  held  to  be  good.  Getchell  v. 
Moran,  124  Mass.  404,  407.  —Patrick  v.  Smith,  120  Mass.  510,  513. 

An  averment  that  the  petitioners  performed  labor  is  sufficient, 
without  adding  that  they  performed  it  as  partners.  Patrick  v.  Smith, 
120  Mass.  510,  513. 

It  is  not  necessary  that  the  labor  should  be  expressly  alleged  to 
have  been  performed  in  the  "  construction,"  "  alteration,"  or  "  repair  " 
of  the  building.     Patrick  v.  Smith,  120  Mass.  510,  513. 

^^  If  a  lien  is  claimed  only  for  labor  performed  or  furnished  under 
an  entire  contract^''  S^c.  If  the  provisions  contained  in  this  clause 
are  not  complied  with,  the  lien  will  be  lost.  Gogin  v.  Walsh,  124 
Mass.  516,  517.  But  an  inaccuracy  in  stating  the  items  called  for 
will  not  invalidate  the  proceedings,  unless  the  petitioner  knowingly 
and  wilfully  claims  more  than  is  due.  Smith  v.  Norris,  120  Mass. 
58,  63. 

"  The  statement  shall  he  subscribed  and  sworn  to^  Where  the 
magistrate,  who  administered  the  oath,  omitted  in  his  certificate  to 
add  the  title  of  his  office  after  his  signature,  it  was  held  that  this  did 
not  render  the  statement  invalid.  Jackman  v.  Gloucester,  143  Mass. 
380,  381. 

Sect.  8.  For  cases  in  which  it  has  been  held  that  errors  and  in- 
accuracies in  the  statement  of  the  account  did  not  invalidate  the 
proceedings,  see  Hubbard  v.  Brown,  8  Allen  590,  593.  —  Whitney 
V.  Joslin,  108  Mass.  103,  105.  —Underwood  v.  Walcott,  3  Allen  464. 
—  Whitford  V.  Newell,  2  Allen  424,  427.  — Parker  v.  Bell,  7  Gray 
429,  433.  —  Sexton  v.  Weaver,  141  Mass.  273,  274.  For  a  case  in 
which  the  statement  was  held  to  be  wholly  insufficient,  see  Lewin  v. 
AVhittenton  Mills,  13  Gray  100,  102. 

This  section  was  probably  enacted  by  reason  of  the  decision  in 
Lynch  v.  Cronan,  6  Gray  531. 

"  Has  wilfully  and  knowingly  claimed^^  ^c.  See  Sexton  v. 
Weaver,  141  Mass.  273,  275. 

Sect.  9.  It  seems  that  the  time  limited  in  this  section  cannot  be 
extended  by  any  considerations  of  equity  or  by  any  agreements  be- 
tween the  parties.     See  Hilliard  v.  Allen,  4  Cush.  532,  536. 
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Sect.  12.  When  the  petition  is  inserted  in  a  writ,  pursuant  to 
tliis  section,  the  making  of  the  writ  is  to  be  deemed  the  commence- 
ment of  the  suit.     Spofford  v.  Huse,  9  Allen  575. 

Sect.  13.  As  to  the  proper  form  of  the  petition,  see  Simpson  v. 
Dalrymple,  11  Cush.  308.  —  Parker  v.  Bell,  7  Gray  429,  433.— 
Getchell  v.  Moran,  124  Mass.  404,  408. 

"  With  a  description  of  the  premises^''  ^c.  A  description  will  be 
sufficient,  if  it  points  out  and  indicates  the  premises  so  that,  by  ap- 
plying the  description  to  the  land,  it  can  be  found  and  identified. 
Parker  v.  Bell,  7  Gray  429,  434.  See  also  Bristow  v.  Evans,  124 
Mass.  549. 

Sect.  16.  "  The  court  .  .  .  shall  order  notice^^  ^c.  It  is  not 
necessary  that  the  notice  should  be  issued  at  the  same  term  at  which 
the  petition  was  entered,  nor  that  it  should  be  returnable  at  that 
term,  or  at  the  term  next  succeeding  that  term.  Worthen  v.  Cleave- 
land,  129  Mass.  570,  572.  —  Rockwood  v.  Wolcott,  3  Allen  458, 
461. 

"  To  the  owner  of  the  building  or  structured  As  to  who  is  en- 
titled to  notice  as  such  "  owner,"  see  Howard  v.  Robinson,  5  Cush. 
119,  122,  123. 

This  section  does  not  require  notice  to  be  given  to  parties  who  ac- 
quire an  interest  in  the  premises  after  proceedings  for  the  enforce- 
ment of  the  lien  have  been  commenced.  Hinchley  v.  Greany,  118 
Mass.  595,  598. 

"  And  to  all  other  creditors  who  have  a  lien^''  ^c.  Notwithstanding 
this  provision,  a  creditor,  who  does  not  appear  pursuant  to  the  notice, 
may  bring  a  subsequent  petition  to  enforce  his  lien,  and  if  the  first 
petition  terminates  in  a  judgment  for  the  respondent,  such  judgment 
will  be  no  bar  to  the  prosecution  of  the  other  petition.  Sexton  v. 
Weaver,  141  Mass.  273,  276. 

Sect.  17.  The  sufficiency  of  a  notice  ordered  by  the  court  under 
this  section  is  within  its  discretion,  and  not  subject  to  exception. 
Donnell  v.  The  Starlight,  103  Mass.  227,  231. 

Sect.  18.  As  to  the  meaning  of  this  section,  see  Howard  v.  Rob- 
inson, 5  Cush.  119,  124. 

Sect.  28.  "  To  the  amount  of  their  respective  dehts.''^  Interest  is 
to  be  added,  even  though  not  claimed  in  the  statement  or  in  the 
petition.  Johnson  v.  Boudry,  116  Mass.  196.  —  Casey  v.  Weaver, 
141  Mass.  280. 

Sect.  36.  "  If  the  person  for  whom,  tf  (?.,  has  an  estate  for  life" 
^c.  Where  work  was  done  on  an  estate  of  a  married  woman,  not 
her  separate  property,  under  a  contract  with  the  husband,  made 
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before  issue  born,  it  was  held  that,  issue  being  afterwards  born 
alive,  the  lien  attached  to  the  husband's  tenancy  by  the  curtesy. 
Kirby  v.  Tead,  13  Met.  149, 155. 

"  Or  if  the  fro-perty  is  subject  to  a  mortgaged  The  words  "  at  the 
time  of  recording  the  statement,"  which  were  in  G.  S.  c.  150,  s.  33, 
were  omitted  by  the  Commissioners  on  the  Revision  of  1881  for  the 
reason  that  it  had  been  held  that  this  provision  was  intended  to  ap- 
ply only  to  the  mortgages  named  in  section  5,  that  is,  those  recorded 
prior  to  the  date  of  the  contract  under  which  the  lien  is  claimed. 
See  Dunklee  v.  Crane,  108  Mass.  470,  472. 

Sect.  37.  "  Or  against  the  person  holding  the  estate  or  interest 
which  he  had  in  the  premises.'^  See  Howard  v.  Robinson,  5  Cush. 
119, 123. 

Sect.  42.  "  Ang  j^ersow  having  an  interest  in  property  upon 
which,'^  ^c.  As  to  what  interest  is  sufficient,  see  Glendon  Co.  v. 
Townsend,  120  Mass.  346,  348. 


CHAPTER  192. 


OP   MORTGAGES,    CONDITIONAL    SALES,   PLEDGES,    AND   LIENS    UPON    PER- 
SONAL  PROPERTY. 

MORTGAGES    OF    PEKSONAL   PROPERTY. 

As  to  the  distinction  between  mortgages  and  pledges  of  personal 
property,  see  Crocker's  Notes  on  Common  Forms,  3d  ed,,  p.  328. 

Section  1.  This  section  has  been  held  not  to  apply  to  a  mortgage 
made  out  of  the  state,  though  made  by  a  citizen  of  this  state,  when 
temporarily  in  another  state  with  the  property  mortgaged,  and  who, 
after  executing  the  mortgage,  immediately  returned  with  the  proi> 
erty  to  this  state,  and  the  same  remained  here  in  his  possession. 
Langworthy  v.  Little,  12  Cush.  109. 

This  section  applies  to  mortgages  made  by  the  execution  of  an  ab- 
solute bill  of  sale  and  a  separate  instrument  of  defeasance.  Potter 
V.  Boston  Locomotive  Works,  12  Gray  154,  158. 

But  where  an  absolute  bill  of  sale  was  given  with  an  oral  agree- 
ment that  it  was  to  be  held  as  security  for  the  payment  of  a  debt,  it 
was  held  that  the  recording  of  such  bill  of  sale  was  not  the  recording 
of  a  mortgage  within  the  meaning  of  this  section.  Williams  v. 
Nichols,  121  Mass.  435. 

Where  a  debtor  gave  to  certain  creditors  a  written  agreement  to  hold 
certain  personal  property  in  trust  to  secure  payment  of  their  claims, 
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which  agreement  was  not  recorded,  it  was  held  that,  notwithstanding 
the  agreement,  the  property  might  be  attached  as  that  of  the  debtor, 
because,  if  such  a  trust  could  be  set  up,  it  would  afford  a  means  for 
the  complete  evasion  of  the  law  requiring  mortgages  of  personal 
property  to  be  recorded.     Huntington  v.  Clemence,  103  Mass.  482. 

By  "  personal  property  "  in  this  section  is  meant  only  goods  and 
chattels  capable  of  delivery,  and  it  is  not  necessary  that  a  mortgage 
of  a  chose  in  action  should  be  recorded.  Marsh  v.  Woodbury,  1  Met. 
436. 

A  building  erected  by  one  upon  land  which  he  does  not  own,  but 
for  which  he  has  a  bond  for  a  deed,  is  not  the  personal  property 
of  the  builder  within  the  meaning  of  this  section.  Eastman  v.  Fos- 
ter, 8  Met.  19,  26.  See  also  King  v.  Johnson,  7  Gray  239,  241.  — 
McLaughlin  v.  Nash,  14  Allen  186.  But  it  seems  that  the  rule 
might  be  different  in  the  case  of  a  movable  building  erected  by  one 
upon  the  land  of  another,  with  tlie  consent  of  the  latter,  but  without 
any  agreement  for  the  purchase  of  the  land.  Hinckley  v.  Baxter, 
13  Allen  139. 

It  seems  that  the  recording  of  a  mortgage  of  personal  property, 
which  the  mortgagor  does  not  own  at  the  time  when  the  mortgage  is 
made,  but  subsequently  acquires,  is  of  no  effect.  Jones  v.  Richard- 
son, 10  Met.  481,  493.  But  see  cases  cited  in  Crocker's  Notes  on 
Common  Forms,  3d  ed.  p.  330. 

"  ffis  mortgage  .  .  .  shall  be  recorded^^  ^c.  An  assignment  or 
release  of  a  mortgage  of  personal  property  is  not  required  to  be  re- 
corded.    Bigelow  V.  Smith,  2  Allen  264,  265. 

"  Unless  a  mortgage  is  recorded  as  aforesaid  within  fifteen  dags 
after  the  date  thereof.''''  Prior  to  St.  1874,  c.  Ill,  from  which  this 
clause  is  taken,  it  was  said  that  "  the  time,  when  the  record  must 
be  made,  is  not  specially  prescribed,  though  it  must  undoubtedly 
precede  the  possession  by  others  subsequently  acquiring  an  interest 
in  the  mortgaged  property.  To  prevent  it  from  passing  to  them, 
it  will  be  sufficient  that  the  record  is  made  at  any  time  before  such 
possession  is  taken,  though  it  be  long  after  the  execution  of  the 
mortgage."     Merrick,  J.,  in  Mitchell  v.  Black,  6  Gray  100,  106. 

When  this  section  was  in  force  (it  has  been  superseded  by  St. 
1883,  c.  73),  the  registration  of  a  mortgage  within  the  fifteen  days 
did  not  relate  back  to  the  date  of  the  mortgage,  so  as  to  give  tlie 
mortgage  priority  over  intervening  titles  or  liens.  Drew  v.  Streeter, 
137  Mass.  460,  461. 

The  date  from  which  the  fifteen  days  are  to  be  reckoned,  is  not 
necessarily  that  stated  in  the  in  testimonium  clause  of  the  mortgage, 
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but  is  the  time  when  the  instrument  first  took  effect  by  delivery. 
Shaughnessey  v.  Lewis,  130  Mass.  355.  —  Orcutt  v.  Moore,  134  Mass. 
48,  52. 

"  Or  unless  the  property  mortgaged  is  delivered  to  and  retained  hy 
the  mortgagee^  As  to  what  will  constitute  a  sufficient  delivery  to 
and  retention  by  the  mortgagee,  see  Wright  v.  Tetlow,  99  Mass.  397, 
400,  —  Carpenter  v.  Snelling,  97  Mass.  452,456.  —  Citizens'  National 
Bank  V.  Oldham,  142  Mass.  379,  382. 

Delivery  to  and  retention  by  an  agent  of  the  mortgagee  will  be 
equally  as  effectual  as  delivery  to  and  retention  by  the  mortgagee 
himself.     McPartland  v.  Read,  11  Allen  231. 

It  will  be  sufficient  for  the  holder  of  an  unrecorded  mortgage,  if 
the  mortgaged  property  is  delivered  to  him  before,  and  retained  by 
him  until,  the  time  of  the  accruing  of  an  adverse  title.  Wright  v. 
Tetlow,  99  Mass.  397,  400. 

"  We  think  that  the  limitation  of  time  within  which  a  mortgage 
must  be  recorded  to  make  the  record  effectual  does  not  apply  to  the 
time  within  which  mortgaged  property,  if  the  mortgage  is  unrecorded, 
must  be  delivered  to  and  retained  by  the  mortgagee,  and  that  it  is 
sufficient  if  the  property  is  delivered  to  the  mortgagee  before,  and  is 
retained  by  him  until,  the  rights  of  third  persons  have  attached." 
Field,  J.,  in  Blanchard  v.  Cooke,  144  Mass.  207,  227. 

Prior  to  statute  provision  on  the  subject,  the  possession  of  the 
mortgaged  property  by  the  mortgagor  after  the  execution  of  the 
mortgage  was  only  prima  facie  evidence  of  fraud,  which  might  be 
rebutted  by  evidence  showing  the  transaction  to  have  been  bona  fide. 
Homes  v.  Crane,  2  Pick.  607,  610. 

"  Shall  not  he  valid  against  any  person  other  than  the  parties 
thereto.''''  The  assignee  in  insolvency  of  the  mortgagor  is  not  to  be 
regarded  as  one  of  such  parties.  Bingham  v.  Jordan,  1  Allen  373. 
But  in  a  case  decided  in  the  United  States  District  Court  for  the 
Massaclnisetts  district,  it  was  held  by  Judge  Lowell  that  an  assignee 
in  bankruptcy,  in  the  absence  of  fraud  in  fact,  represents  the  bank- 
rupt and  takes  only  what  he  had,  subject  to  all  incumbrances  and 
liens  which  are  valid  against  him,  and  that  he  is  therefore  fairly  one 
of  the  parties  within  the  statute.  In  re  Griffiths,  3  Bank.  Reg.  179, 
180.  This  case  was  decided  upon  the  authority  of  the  decision  of 
Judge  Story  in  Winsor  v.  McClellan,  2  Story  493,  498.  See,  to  the 
same  effect.  Porter  v.  Coggshall,  4  Bank.  Reg.  19  (U.  S.  Dist.  Ct., 
R.  L  Dist.).  —In  re  Dow,  6  Nat.  Bank.  Reg.  lb  (U.  S.  Ct.  Ct.,  R.  I. 
Dist.).  Contra,  see  Kane  v.  Rice  (U.  S.  Dist.  Ct.  E.  Mich.  Dist.), 
10  Nat.  Bank.  Reg.  469. 
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The  fact  that  a  subsequent  purchaser  or  attaching  creditor  has 
notice  of  the  existence  of  an  unrecorded  mortgage  will  not  make  the 
mortgage  good  as  against  him.  Travis  v.  Bishop,  13  Met.  304.  But 
quaere  as  to  the  case  of  an  attaching  creditor,  though  there  seems 
to  be  no  good  ground  for  any  distinction  between  him  and  a  pur- 
chaser. See  Shaplcigh  v.  Wentworth,  13  Met.  358,  362.  —  Denny  v. 
Lincoln,  13  Met.  200,  202. 

A  subsequent  mortgagee,  however,  in  whose  mortgage  the  property 
is  conveyed  "  subject  to  "  a  prior  mortgage,  has  been  held  to  take  a 
title  subject  to  such  prior  mortgage,  although  that  mortgage  has  not 
been  recorded.     Howard  v.  Chase,  104  Mass.  249,  251. 

The  title  of  a  mortgagee,  whose  mortgage  is  not  recorded,  will  be 
valid  as  against  mere  strangers  and  wrong-doers.  Pratt  v.  Harlow, 
16  Gray  379. 

Sect.  3.  Even  if  the  statutes  of  this  state  had  required  the  record- 
ing of  mortgages  of  ships  and  vessels,  which  the  laws  of  the  United 
States  require  to  be  recorded,  it  would  not  be  necessary  to  comply 
with  the  state  law.  The  Brig  Martha  Washington  (U.  S.  Circuit 
Court,  Maine  Dist.),  25  Law  Reporter  22,  See,  to  the  same  effect, 
Wood  V.  Stockwell,  55  Me.  76. 

A  yacht  of  sixteen  tons  burden,  kept  for  the  use  of  visitors  at  a 
hotel,  and  not  registered,  enrolled,  or  licensed  under  the  laws  of  the 
United  States,  is  not  to  be  considered  a  "  ship  or  vessel "  within  the 
meaning  of  this  section.     Veazie  v.  Somerby,  5  Allen  280,  286. 

Sect.  4.  "  Ayid  every  such  mortgage  shall  he  considered  as  recorded 
at  the  time  when  it  is  left  for  the  purpose  in  the  clerk's  office."  See 
Fuller  V.  Cunningham,  105  Mass.  442. 

Sect.  5.  As  to  a  release  by  a  mortgagor  of  his  right  to  redeem, 
see  Stone  v.  Jenks,  142  Mass.  519,  521. 

Sect.  7.  When  a  mortgage  is  given  to  secure  a  note  payable  on 
demand,  such  note  being  payable  immediately,  no  demand  will  be 
necessary  to  constitute  a  breach  of  condition,  and  the  mortgagee 
may,  immediately  after  the  mortgage  is  given  and  without  making 
any  demand  whatever,  give  notice  of  his  intention  to  foreclose. 
Southwick  V.  Hapgood,  10  Cush.  119,  121.  —  Goodrich  v.  Willard,  2 
Gray  203,  204. 

Sect.  8.  This  section  does  not  require  the  recording  of  a  notice 
of  intention  to  foreclose  a  mortgage,  which  is  itself  valid  without 
being  recorded.  Such  notice  must,  however,  be  given  according  to 
the  provisions  of  the  preceding  section.  Taber  v.  Hamlin,  97  Mass. 
489,  492. 
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As  to  the  indexing  of  records  of  notices  of  foreclosure,  see  Burtis 
V.  Bradford,  122  Mass.  129,  132. 

Sect.  9.  "  Within  sixty  days.^^  A  mortgage,  given  by  a  party 
who  afterwards  becomes  insolvent,  may,  in  certain  cases,  be  re- 
deemed by  the  assignee  in  insolvency  after  the  sixty  days.  See 
P.  S.  c.  157,  s.  46. 

Except  in  the  cases  just  referred  to,  no  bill  to  redeem  can  be 
brought  after  the  sixty  days,  if  the  mortgagee  has  acted  in  good  faith. 
Burtis  V.  Bradford,  122  Mass.  129,  131. 


As  to  the  rights  of  a  holder  of  collateral  security,  see  Fletcher  v. 
Dickinson,  7  Allen  23.  —  Union  Cattle  Co.  v.  International  Trust 
Co.,  149  Mass.  492,  501. 

As  to  the  right  of  banks  to  sell  their  own  stock,  on  which  they 
have  a  lien,  see  P.  S.  c.  118,  ss.  95-98. 

LIENS   ON   VESSELS. 

As  to  the  authority  of  the  state  courts  to  enforce  liens  on  vessels 
by  proceedings  in  rem,  see  4  Am.  Law  Rev.  664. —  2  Am.  Law  Rev. 
181,  288.  —  5  Am.  Law  Rev.  581.  —  3  Am.  Law  Rev.  597,  603,  606. 
—  The  Moses  Taylor,  4  Wallace  411.  — The  Hine  v.  Trevor,  4  Wal- 
lace 555.  — The  Belfast,  7  Wallace  624.  — Foster  v.  The  Richard 
Busteed,  100  Mass.  409,  410.  — Donnell  v.  The  Starlight,  103  Mass. 
227,  230.  —  McDonald  v.  The  Nimbus,  137  Mass.  360,  363. 

As  to  the  jurisdiction  of  the  courts  of  the  United  States  to  enforce 
liens  under  these  provisions,  see  Hawes  v.  Mitchell,  15  Gray  234, 
235.  —  The  Orpheus,  3  Ware  143.  —  s.  c.  2  Clifford  29.  —  The  Ship 
Adele,  1  Benedict's  Rep.  309.  —  McDonald  v.  The  Nimbus,  137  Mass. 
360,  363. 

As  to  how  far  the  giving  of  credit  will  affect  a  claim  for  a  lien,  see 
Young  V.  The  Orpheus,  119  Mass.  179, 184. 

If  a  vessel,  after  labor  has  been  performed  upon  her,  is  injured 
and  sunk,  and  rendered  of  no  value  as  a  vessel,  the  lien  for  such 
labor  will  not  thereby  be  destroyed  as  against  one  who  purchases  the 
hull  and  repairs  it.     McMonagle  v.  Nolan,  98  Mass.  320. 

A  lien  upon  a  vessel  under  this  chapter  may  exist,  but  it  cannot 
be  enforced,  after  such  vessel  has  become  the  property  of  the  United 
States.  Briggs  v.  A  Light  Boat,  7  Allen  287.  —  s.  c.  11  Allen 
157. 

Sect.  14.     There  will  be  no  lien  upon  a  vessel,  under  this  section, 
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for  timber  sold  and  delivered  to  its  owner  in  another  state.  Tyler 
V.  Currier,  13  Gray  134. 

Nor  will  a  vessel  be  subject  to  any  lien  for  materials  used  in  its 
construction,  unless  such  materials  were  specifically  furnished  to  be 
used  upon  that  particular  vessel.  Rogers  v.  Currier,  13  Gray  129.  — 
Barstow  v.  Robinson,  2  Allen  605,  606. 

Nor  for  materials  furnished  for  its  construction,  but  not  actually 
used,  or  fitted  and  prepared  for  use.  Young  v.  The  Orpheus,  119 
Mass.  179,  184.  But  it  will  be  sufficient  to  create  the  lien,  if  the 
articles,  though  never  actually  used,  were  specially  fitted  for  the 
vessel,  and  accepted  by  the  owners.  Barstow  v.  Robinson,  2  Allen 
605. 

As  to  enforcing  a  lien  on  a  vessel,  when  labor  or  materials  have 
been  furnished  for  it  under  a  general  contract  relating  to  that  vessel 
and  others,  see  Jones  v.  Keen,  115  Mass.  170,  183. 

"  WheM  hy  virtue  of  a  contract^  express  or  implied^  with  the  owners 
of  a  vessel,  or  with  the  agents,  contractors,  or  subcontractors  of  such 
owners.^^     See  Bates  v.  Emery,  134  Mass.  186,  188. 

"  Vessel.^^  This  includes  a  boat  built  and  adapted  to  be  used  as  a 
floating  light.     Briggs  v.  A  Light  Boat,  7  Allen  287,  298. 

"  Labor  .  .  .  furnished y  See  Jones  v.  Keen,  115  Mass.  170, 
184. 

"  In  the  construction,  launching,  or  repairs^"*  These  words  cover 
the  alteration  of  a  vessel  to  fit  her  for  new  uses.  Donnell  v.  The 
Starlight,  103  Mass.  227,  232. 

As  to  what  is  to  be  included  in  the  "  construction  "  of  a  vessel,  see 
McDonald  v.  The  Nimbus,  137  Mass.  360,  363. 

'"''  Furnished  for  or  on  account  of  such  vessel  in  this  commonioealtliP 
It  is  necessary  that  the  vessel  should  be  in  the  commonwealth  when 
the  articles  are  furnished.  McDonald  v.  The  Nimbus,  137  Mass. 
360,  364. 

"  To  secure  the  payment  of  such  debtP  As  to  how  far  the  lien 
covers  a  claim  for  interest  on  the  debt,  see  Young  v.  The  Orpheus, 
119  Mass.  179, 186. 

"  And  such  lien  shall  be  preferred  to  all  others  on  such  vessel  except 
that  for  mariners''  wages.  Such  lien  has  preference  over  a  prior 
mortgage.  Donnell  v.  The  Starliglit,  103  Mass.  227,  232.— Jones 
V.  Keen,  115  Mass.  170, 181. 

"  And  shall  continue  until  the  debt  is  satisfied."  See  Foster  v. 
The  Richard  Busteed,  100  Mass.  409,  412.  — Young  v.  The  Orpheus, 
119  Mass.  179,  186.  —  McDonald  v.  The  Nimbus,  137  Mass.  360, 
365. 
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Sect.  15.  The  lien  will  be  dissolved,  if  a  statement  is  not  filed 
pursuant  to  this  section,  although  an  attachment  of  the  vessel  upon 
a  petition  to  enforce  the  lien  has  been  made  before  her  departure 
from  the  port.     Hawes  v,  Mitchell,  15  Gray  234,  235. 

The  statement  need  not  show  the  kind  of  work  done  nor  its  purpose. 
McMonagle  v.  Nolan,  98  Mass.  320. 

"  Within  four  days  from  the  time^^  ^e.  The  statement  may  be 
filed  before  the  beginning  of  the  four  days.  Young  v.  The  Orpheus, 
119  Mass.  179,  185. 

"  Departs  from  the  port.''''  A  vessel  leaving  Chelsea  and  going  to 
Boston  was  held  not  to  have  departed  from  one  port  and  gone  to 
another.     Young  v.  The  Orplieus,  119  Mass.  179,  185. 

"  The  name  of  the  owner  of  the  vessel,  if  known.""  The  knowl- 
edge here  referred  to  is  not  absolute  knowledge,  but  such  as 
arises  from  information  and  belief.  Story  v.  Buffum,  8  Allen  35, 
37. 

Sect.  16.  "  Nor  hy  any  inaccuracy  in  stating  the  amount  due^^  ^c. 
See  Jones  v.  Keen,  115  Mass.  170,  182,  185.  —  Story  v.  Buffum,  8 
Allen  35,  37.  — Young  v.  The  Orpheus,  119  Mass.  179,  185.— 
McDonald  v.  The  Nimbus,  137  Mass.  360,  365. 

Sect.  17.  With  regard  to  the  proper  form  of  proceedings  under 
this  section,  see  Donnell  v.  The  Starlight,  103  Mass.  227,  230. 

"  A  process  of  attachment.^'  Such  attachment  does  not  resemble 
ordinary  attachments  on  mesne  process,  and  the  provisions  of  P.  S. 
c.  161,  s.  90,  relative  to  the  sale  of  property  attached,  do  not  apply 
to  it.     Coburn  v.  Clark,  3  Allen  207,  208. 

"  May  be  dissolved  like  attachments  in  civil  cases.'^  See  Donnell 
V.  Manson,  109  Mass.  576. 

Sect.  18.  As  to  the  proper  mode  of  taking  objections  to  the 
sufficiency  of  the  petition,  see  McMonagle  v.  Nolan,  98  Mass.  320, 
321. 

OTHER   LIENS. 

Sect.  24.  "  Whoever  has  a  lien  .  .  .  may  apply  hy  petition^'  ^c. 
Such  petition  and  the  other  proceedings  for  the  enforcement  of  a 
lien  must  be  brought  in  the  name  of  the  original  party,  although  his 
claim  may  have  been  subsequently  assigned.  Busfield  v.  Wheeler, 
14  Allen  139. 

"  Money  expended^  This  includes  money  expended  for  materials 
as  well  as  for  labor.     Busfield  v.  Wheeler,  14  Allen  139. 

"  By  reason  of  any  contract,  express  or  implied."  It  is  not  neces- 
sary that  the  contract  under  which  the  work,  <fec.,  is  performed,  &c., 
should  be  in  writing,  nor  that  any  previous  notice  should  be  given 
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to  the  owner  of  the  property,  or  recorded  hi  the  town  clerk's  office. 
Busfield  V.  Wheeler,  14  Allen  139. 

"  Demand  in  ivriting .'"  As  to  the  proper  form  of  such  demand, 
see  Busfield  v.  Wheeler,  14  Allen  139. 

"  To  a  police,  district.,  or  municipal  court,  or  to  a  trial  justice.''^ 
The  jurisdiction  of  such  court  or  justice  is  not  limited  by  the  amount 
of  the  claim  or  by  the  value  of  the  property.  Busfield  v.  Wheeler, 
14  Allen  139. 

Sect.  31.  A  boarding-house  keeper  will  be  entitled  to  his  lien 
upon  the  baggage  and  effects  of  his  boarder,  for  fare  and  board  fur- 
nished after  such  baggage  and  effects  have  been  sold,  provided  he 
has  no  notice  of  the  sale.     Bayley  v.  Merrill,  10  Allen  360. 

A  boarding-house  keeper,  who  has  furnished  board  and  lodging  to 
the  wife  and  child  of  a  man  who  has  driven  them  from  home  by  his 
cruelty  and  neglect,  has  no  lien  under  this  section  on  property  of  the 
husband,  which  they  have  brought  with  them  to  the  boarding-house. 
Mills  V.  Shirley,  110  Mass.  158, 159. 

The  lien  given  by  this  section  attaches  as  and  when  the  fare  and 
board  are  furnished,  and  is  not  postponed  until  the  time  when  the 
board  becomes  payable  according  to  the  contract  between  the  parties. 
Smith  V.  Colcord,  115  Mass.  70. 

Sect.  32.  A  party  who  has  a  lien  under  this  section  is  subject 
to  the  same  necessity  of  retaining  possession  of  the  animal  that  he 
would  be  under  if  he  had  a  lien  upon  it  at  common  law.  Vinal  v. 
Spofford,  139  Mass.  126,  130.  See  also  Papineau  v.  Wentworth,  136 
Mass.  543,  546. 

"  By  or  with  the  consent  of  the  oivners  thereof  T  When  the  horses, 
&c.  are  mortgaged,  the  mortgagee,  not  the  mortgagor,  is  the  owner 
within  the  meaning  of  this  statute.  Howes  v.  Newcomb,  146  Mass. 
76,  78. 

As  to  what  is  sufficient  to  show  an  implied  consent  on  the  part  of 
the  owner,  see  Howes  v.  Newcomb,  146  Mass.  76,  78. 


CHAPTER  193. 

OF  EECOGNIZANCES   FOR   DEBTS. 


Section  2.  "  Or  hefore  the  clerh  of  said  court  in  vacation"  Vaca- 
tion is  the  time  between  the  end  of  one  term  and  the  beginning  of 
another.     Bravman  v.  Whitcomb,  134  Mass.  525,  526. 
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Sect.  7.  "  Which  shall  recite  the  recognizance.^'  As  to  the  effect 
of  a  mistake  in  reciting  the  recognizance,  see  Albee  v.  Ward,  8 
Mass.  79. 


CHAPTER  194. 

OP  SEIZING   AND   LIBELLING    FORFEITED   GOODS. 

As  to  the  purpose  of  this  chapter,  see  Attorney  General  v.  Justices 
of  Municipal  Court  of  Boston,  103  Mass.  456,  467. 

Section  2.  If  the  libel  is  not  filed  within  the  fourteen  days  pur- 
suant to  this  section,  the  party  seizing  will  be  liable  as  a  trespasser 
ab  initio.     Russell  v.  Hanscomb,  15  Gray  166. 


CHAPTER  195. 

OF  THE  COLLECTION   OF   CLAIMS   AGAINST  THE   COMMONWEALTH. 

"The  commonwealth  cannot  be  impleaded  in  its  own  courts, 
except  by  its  own  consent  clearly  manifested  by  act  of  the  legisla- 
ture." Gray,  C.  J.,  in  Troy  &  Greenfield  R.  R.  v.  Commonwealth, 
127  Mass.  43,  46.     See  also  Dewey  v.  Garvey,  130  Mass.  86. 

Section  1.  "  Claims  against  the  commonwealth  which  are  founded 
on  contract  for  the  payment  of  moneyT  This  means  claims  which 
are  founded  on  contracts  with  the  commonwealth  for  the  payment 
of  money  hy  the  commonwealth^  and  does  not  extend  to  all  claims  for 
damages  for  breach  of  contract.  Wesson  v.  Commonwealth,  144 
Mass.  60,  62. 

Nor  does  it  extend  to  claims  arising  out  of  an  obligation  imposed 
on  the  commonwealth  hy  statute.  Milford  v.  Commonwealth,  144 
Mass.  64. 


TITLE   V. 

OF   THE   LIMITATION    OF    ACTIONS. 


Statutes  of  limitation  of  other  states  are  of  no  effect  in  Massachu- 
setts. Putnam  v.  Dike,  18  Gray  535. — Bulger  v.  Roche,  11  Pick. 
36,  38.  —  Pearsall  v.  Dwight,  2  Mass.  84. 

It  seems  that  a  statute  reviving  a  right  of  action,  after  it  has  been 
barred  under  a  general  statute  of  limitation,  is  unconstitutional. 
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See  Ball  v.  Wyeth,  99  Mass.  338,  339.  —  Prentice  v.  Dehon,  10  Allen 
353,  355. 

When  statutes  of  limitation  are  set  up  in  defence,  the  burden  of 
proof  is  on  the  plaintiff  to  prove  the  case  not  to  be  within  their  pro- 
visions. Pond  V.  Gibson,  5  Allen  19.  But  see  Thomas  v.  Waterman, 
cited  in  note  to  chapter  197,  s.  1. 

Statutes  of  limitation  have  full  force  and  effect  in  equity  as  well 
as  at  law.  They  operate  on  equitable  proceedings  suo  vigore,  and 
not  as  a  rule  of  comity,  or  as  a  measure  of  judicial  discretion.  Dodge 
V.  Essex  Insurance  Co.,  12  Gray  65,  71.  —  Upham  v.  Wyman,  7  Allen 
499,  502.  —  Commonwealth  v.  Cochituate  Bank,  3  Allen  42,  47.  — 
Attorney  General  v.  Federal  Street  Meeting-House,  3  Gray  1,  62.  — 
Merriam  v.  Hassam,  14  Allen  516,  522.  —  Baker  v.  Atlas  Bank,  9 
Met.  182,  195.  But  see  Ayres  v.  Waite,  10  Cush.  72,  75.  —  Stevens 
V,  Dedham  Inst,  for  Savings,  129  Mass.  547,  550.  —  Blake  v.  Traders' 
National  Bank,  145  Mass.  13,  16. — Attorney  General  v.  Old  South 
Society,  13  Allen  474,  496.  (In  this  latter  case,  it  was  held  that  the 
statute  afforded  no  bar  in  a  case  of  misapplication  of  income  by 
trustees  of  a  public  charity.)  As  to  the  application  of  statutes  of 
limitation  to  suits  for  the  enforcement  of  trusts^  see  also  Harlow  v. 
Dehon,  111  Mass.  195,  198,  199.  —  Boxford  Religious  Society  v. 
Harriman,  125  Mass.  322,  329. 

"The  statute  of  limitations  does  not  begin  to  run  in  favor  of  a 
trustee  against  his  cestui  que  trust,  till  the  trustee  has  repudiated 
the  trust  and  knowledge  of  the  repudiation  has  come  home  to  the 
cestui  que  trust."  Soule,  J.,  in  Davis  v.  Coburn,  128  Mass.  377, 
380.     See  also  Warner  v.  Morse,  149  Mass.  400,  404. 

Statutes  of  limitation  will  not  begin  to  run  in  favor  of  a  trustee 
against  his  cestui  que  trust,  until  the  former  does  some  act  repudiat- 
ing the  trust  and  showing  an  intention  to  hold  the  property  adversely 
to  the  latter.     Jones  v.  McDermott,  114  Mass.  400,  403. 

There  is  no  statute  fixing  the  time  within  which  a  bill  to  annul  a 
decree  in  equity  obtained  by  fraud  must  be  brought,  but  ordinarily 
such  bill  must  be  brought  within  one  year  after  the  discovery  of  the 
fraud.     Evans  v.  Bacon,  99  Mass.  213,  215. 

As  to  the  application  of  statutes  of  limitation  to  demands  in  set- 
off, see  P.  S.  c.  130,  s.  18. 

Statutes  of  limitation  do  not  run  against  the  claims  of  creditors 
upon  the  estate  of  an  insolvent  while  it  is  in  the  hands  of  his  as- 
signee.    Parker  v.  Sanborn,  7  Gray  191,  194. 

But  they  do  continue  to  run,  after  proceedings  in  insolvency,  against 
claims  against  the  insolvent  personally.     CoUester  v.  Haley,  6  Gray 
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519.  — Parker  v.  Sanborn,  7  Gray  191,194.  —  Stoddard  r.  Doane, 
7  Gray  387.  —  Richardson  v.  Thomas,  13  Gray  381.  And  the  same 
was  true  relative  to  proceedings  under  the  United  States  bank- 
ruptcy laws.     Doe  v.  Erwin,  134  Mass.  90. 

And  the  running  of  the  two  years'  limitation  created  by  P.  S.  c. 
136,  s.  9,  is  not  suspended  by  the  representation  of  the  estate  of  the 
deceased  as  insolvent.  Tarbell  v.  Parker,  106  Mass.  347,  349. — 
Blanchard  v.  Allen,  116  Mass.  447,  449.  But  see  Ostrom  v.  Curtis, 
1  Gush.  461. 

An  action  will  not  be  barred  by  a  statute  of  limitation  if  the  writ 
was  made  before  the  time  limited  by  the  statute  had  expired,  although 
such  writ  was  not  served  until  after  the  expiration  of  that  time,  and 
the  date  of  the  writ  is  primji  facie  evidence  of  the  time  when  it  was 
made.     Gardner  v.  Webber,  17  Pick.  407,  412. 

It  seems  that  rights  cannot  be  acquired  by  prescription  by  virtue 
of  acts  done  in  violation  of  the  absolute  prohibition  of  a  public  stat- 
ute.    See  Brookline  v.  Mackintosh,  133  Mass.  215,  225. 

As  to  the  efTect  of  an  agreement  by  a  debtor  that  he  will  not  take 
advantage  of  the  statute  of  limitations,  see  Kellogg  v.  Dickinson,  147 
Mass.  482,  435. 

CHAPTER  196. 

OF   THE    LIMITATION    OF    REAL    ACTIONS    AND    RIGHTS    OP    ENTRY. 

For  a  sketch  of  the  history  of  the  different  statutes  of  limitation 
of  real  actions  in  Massachusetts,  see  decision  of  Judge  Gray  in 
Edson  V.  Munsell,  10  Allen  557. 

The  maintenance  of  a  public  nuisance,  as  by  an  incroachment  on 
a  highway,  for  twenty  years,  does  not  give  a  prescriptive  right  to 
continue  to  maintain  the  thing  which  constitutes  the  nuisance.  New 
Salem  v.  Eagle  Mill  Co.,  138  Mass.  8.  —  Morton  v.  Moore,  15  Gray 
573,  576.  —  Commonwealth  v.  Upton,  6  Gray  473,  476. 

Section  1.  "  No  person  shall  commence  an  action  for  the  recovery 
of  lands,  nor  make  an  entry  thereon,  unless  within  twenty  years''  ^c. 
It  seems  that  the  effect  of  this  statute  is  to  extinguish  the  right  or 
title  to  the  land  after  the  twenty  years,  as  well  as  to  bar  the  remedy. 
See  Chapin  v.  Freeland,  142  Mass.  383,  390. 

This  section  does  not  apply  to  a  writ  of  dower.  Parker  v.  Obear, 
7  Met.  24.  The  time  within  which  such  writs  may  be  brought  is 
now  limited  by  P.  S.  c.  124,  s.  14. 

This  pr.ovision  is  no  bar  to  an  action  for  the  recovery  of  real  es- 
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tate,  unless  the  tenant  holds  by  a  title  or  possession  adverse  to  that 
of  the  demandant.  It,  therefore,  can  never  bar  an  action  for  the 
foreclosure  of  a  mortgage,  unless  the  mortgagee  had  been  disseized 
by  the  mortgagor  or  by  some  person  claiming  under  him.  Bacon  v. 
Mclntire,  8  Met.  87,  90. 

"  Within  twenty  years  after  he,  or  those  from,  hy,  or  under  whom 
he  claims,  have  been  seized  or  possessed  of  the  premises.'^  See  cases 
cited  in  notes  to  section  3,  clause  1. 

Sect.  3.  First  clause.  "  Wlien  a  person  is  disseized.'^  As  to  what 
constitutes  a  disseizin  within  the  meaning  of  this  section,  see  Motte 
V.  Alger,  15  Gray  322,  324. 

As  to  the  possibility  of  a  disseizin  of  a  trustee  by  the  cestui  que 
trust  for  whose  benefit  the  trustee  holds  the  legal  title,  see  Ripley  v. 
Bates,  110  Mass.  161,  162. 

Where  a  trustee  sells  the  trust  estate  to  a  purchaser  for  value, 
with  warranty  and  without  giving  in  the  deed  of  conveyance  any  in- 
timation of  a  subsisting  trust,  and  the  vendee  enters  and  occupies 
the  estate,  doing  no  act  which  recognizes  in  any  manner  the  exist- 
ence of  the  trust ;  and  there  is  no  fraud  or  concealment,  and  the 
cestui  que  trust  is  under  no  disability,  he  will  be  deemed  to  have 
been  disseized,  and  the  statute  will  run  against  him  even  in  equity, 
and  although  he  has  no  knowledge  of  the  trust  until  shortly  before 
he  brings  his  suit.     Merriam  v.  Hassam,  14  Allen  516,  522. 

Where  there  have  been  successive  disseizins  by  different  persons, 
unless  there  has  been  privity  of  estate  between  such  persons, 
the  seizin  of  the  true  owner  will  revive  upon  the  determination  of 
the  possession  of  each  disseizor,  and  the  time  limited  by  the  statute 
will  begin  to  run  only  from  the  last  disseizin.  Thus,  where  a  dis- 
seizin by  a  husband  was  followed,  upon  his  decease,  by  one  by  his 
wife,  it  was  held  that  there  was  no  privity  of  estate  between  them, 
and  that,  the  possession  of  neither  alone  having  lasted  for  twenty 
years,  though  that  of  both  united  far  exceeded  that  term,  the  action 
of  the  original  owner  was  not  barred  by  the  statute.  Sawyer  v. 
Kendall,  10  Gush.  241,  244. 

But  where  there  is  a  continuous  adverse  possession  by  a  disseizor 
and  by  parties  to  whom  he  has  devised  a  life  estate  and  a  remainder 
in  fee,  the  statute  will  continue  to  run  from  the  time  of  the  original 
disseizin.     Haynes  v.  Boardman,  119  Mass.  414. 

The  mere  payment  of  rent  or  admission  of  title  by  a  tenant,  with- 
out the  knowledge  of  his  landlord,  will  not  operate  to  interrupt  an 
otherwise  continuous  adverse  possession  by  the  landlord.  Haynes  v. 
Boardman,  119  Mass.  414,  416. 
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Second  clause.  The  right  of  the  widow  of  the  one  who  died  seized, 
to  have  dower  assigned  to  her,  it  not  having  been  in  fact  assigned, 
does  not  constitute  an  intermediate  estate  within  the  meaning  of  this 
clause.     Smith  v.  Shaw,  150  Mass.  297. 

As  to  what  entry  by  a  disseizee  will  operate  to  interrupt  the  ad- 
verse possession  of  the  disseizor,  see  Bowen  v.  Guild,  130  Mass.  121. 

Third  clause.  This  clause  seems  to  be  in  adoption  of  the  deci- 
sions in  Wells  v.  Prince,  9  Mass.  508,  and  Wallingford  v.  Hearl,  15 
Mass.  471.  In  this  latter  case  it  was  held  that,  where  a  tenant  for 
life  had  been  disseized,  and  such  disseizin  had  continued  for  forty 
years  and  until  his  death,  the  statute  did  not  begin  to  run  against 
the  reversioner  until  the  death  of  the  tenant  for  life. 

Fifth  clause.  This  clause  does  not  cover  the  case  of  a  mortgagee 
bringing  his  action  to  foreclose.     Bacon  v.  Mclntire,  8  Met.  87,  90. 

Sect.  5.  For  a  sketch  of  the  earlier  statutes  upon  the  subject  of 
this  section,  see  Edson  v.  Munsell,  10  Allen  557,  565. 

"  If  at  the  time  tvhen,"^  ^c.  A  disability  commencing  subsequently 
to  such  time  will  have  no  effect.  Allis  v.  Moore,  2  Allen  306.  It 
seems,  however,  that  where  the  disability  commences  so  soon  after 
the  accruing  of  the  right  of  action  as  to  afford  to  the  party  no  rea- 
sonable opportunity  to  adopt  the  necessary  measures  for  the  protec- 
tion of  his  rights,  it  will  be  deemed  to  have  existed,  in  the  sense  of 
the  statute,  "  at  the  time  when,"  &c.  Currier  v.  Gale,  3  Allen  328, 
330.     See  also  P.  S.  c.  197,  s.  9,  and  cases  there  cited. 

"  Or  absent  from  the  United  States.^*  Foreigners,  who  have  never 
been  within  the  United  States,  are  within  this  exception.  Von 
Hemert  v.  Porter,  11  Met.  210,  215.  —  Goetz  v.  Voelinger,  99  Mass. 
504.  —  Hall  V.  Little,  14  Mass.  203.  —  Bulger  v.  Roche,  11  Pick.  36. 
The  fact  that  the  foreigner  has  had  an  agent  in  this  state  will  not 
exclude  him  from  the  benefit  of  this  exception.  Wilson  v.  Appleton, 
17  Mass.  179. 

"  Within  ten  years  after  such  disability  is  re^noved.''^  Under  St. 
1786,  c.  13,  s.  4,  which  was  in  force  until  the  Revised  Statutes  of 
1836,  the  entry  might  be  made  "  within  ten  years  after  the  expira- 
tion of"  the  general  limitation  of  twenty  years.  Melvin  v.  Proprie- 
tors of  Locks  and  Canals,  16  Pick.  161,  168. 

If,  before  one  cause  of  disability  ceases,  another  arises  affecting 
the  same  person,  such  second  disability  does  not  have  any  effect  in 
extending  the  time  of  limitation.  Eager  v.  Commonwealth,  4  Mass. 
182, 188.     Compare  Borrows  v.  Ellison,  L.  R.  6  Ex.  128. 

Sect.  7.  This  section  was  enacted  in  adoption  of  the  rule  pre- 
viously laid  down  in  Dow  v.  Warren,  6  Mass.  328. 
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Sect.  8.  It  seems  to  be  doubtful  wliether  this  section  was  intended 
to  apply  to  actions  of  tort  in  the  nature  of  trespass  quare  clausura. 
See  Putney  V.  Dresser,  2  Met.  583,  587.  — Tyler  v.  Smith,  8  Met. 
599,  604. 

It  seems  that  the  entry  and  possession  referred  to  in  this  section 
are  a  mere  formal  entry  and  momentary  possession,  and  that  tlie 
section  is  not  applicable  to  a  case  where  one  takes  actual,  peaceable 
possession  of  premises,  no  one  being  in  possession  at  the  time. 
Tyler  v.  Smith,  8  Met.  599,  604. 

Sect.  11.  This  provision,  which  was  first  inserted  in  the  Revised 
Sta^tutes  of  1836,  altered  tlie  law  previously  existing  in  this  state. 
See  Stoughton  v.  Baker,  4  Mass.  522,  528. 

Under  this  section  the  right  of  the  commonwealth  to  seize  a  par- 
cel of  land,  as  having  escheated  by  reason  of  the  alienage  of  its 
owner,  will  be  barred  by  the  lapse  of  twenty  years.  Piper  v.  Rich- 
ardson, 9  Met.  155,  157. 

"  JSfor  to  any  property  .  .  .  heJoiv  high  water  markT  See  Nichols 
V.  Boston,  98  Mass.  39,  for  the  law  on  this  subject  prior  to  St.  1867, 
c.  275. 


CHAPTER  197. 

OP  THE   LIMITATION    OF   PERSONAL   ACTIONS. 

Section  1.  "  The  following  actions  shall  he  commenced  within  six 
years  next  after  the  cause  of  action  accrues,  and  not  afterwards^  Al- 
though this  statute  in  terms  purports  only  to  bar  a  remedy  and  not 
to  extinguish  a  right,  yet  it  has  been  held  (Field,  J.,  dissenting) 
that,  w^here  the  owner  of  personal  chattels  is  barred  by  lapse  of  time 
from  his  action  to  recover  them,  he  is  equally  barred  from  defending  his 
title  to  them  when  he  has  peaceably  recovered  the  possession  of  them 
from  the  party  against  whom  his  own  right  of  action,  if  he  had  sought 
a  remedy  by  action,  would  have  been  barred  by  the  provisions  of  this 
chapter.     Chapin  v.  Freeland,  142  Mass.  383,  386,  390. 

"  After  the  cause  of  action  accrues.''^  There  is  no  presumption  of 
law,  from  the  mere  fact  that  more  than  six  years  have  elapsed  since 
the  date  of  a  promissory  note,  that  the  right  of  action  thereon  is 
barred  by  the  statute  of  limitations.  Thomas  v.  Waterman,  7  Met. 
227   229. 

On  a  promissory  note  payable  on  demand,  the  cause  of  action  is 
deemed  to  accrue  as  soon  as  the  note  is  given,  even  though  by  the 
terms  of  such  note  it  is  not  to  bear  interest  until  after  a  given  date. 

49 
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Nefl-man  v.  Kettelle,  13  Pick.  418.  The  same  rule  applies  to  a  note  ex- 
pressed to  be  payable  "  on  demand  after  date."  Fenno  v.  Gay,  1-46 
Mass.  118.  But  the  day  on  which  a  note  payable  in  demand  is 
given  is  to  be  excluded  in  computing  the  six  years.  Seward  v. 
Hayden,  150  Mass.  158.  On  a  deposit  note  given  by  a  member  of 
a  mutual  insurance  company,  whereby  such  member  agrees  to  pay 
"  when  required,"  the  cause  of  action  is  not  deemed  to  accrue  until 
an  assessment  has  been  laid  on  the  note.  Bigelow  v.  Libby,  117 
Mass.  359,  360. 

As  to  the  time  within  which  an  action  must  be  brought,  when  a 
demand  is  a  necessary  preliminary  to  the  bringing  of  it,  see  Shaw  v. 
Silloway,  145  Mass.  503,  507. 

Where  a  note  was  given  with  interest  payable  annually,  it  was  held 
that  the  statute  did  not  begin  to  run  against  the  instalments  of  in- 
terest as  soon  as  they  became  payable,  but  upon  the  whole  debt,  in- 
cluding both  principal  and  interest,  when  the  principal  became  due. 
Ferry  w.  Ferry,  2  Gush.  92,  99. 

The  statute  does  not  bar  an  action  for  damages  caused  within  six 
years  by  a  continuing  nuisance,  although  the  nuisance  has  been  ex- 
isting more  than  six  years.     Prentiss  v.  Wood,  132  Mass.  487,  489. 

As  to  the  time  at  which  the  statute  bars  an  action  upon  a  bond 
conditioned  for  the  performance  of  successive  acts,  see  Austin  v. 
Moore,  7  Met.  116,  122.  —Wood  v.  Willis,  110  Mass.  454,  458. 

The  cause  of  action  of  a  surety  against  his  principal  does  not  accrue 
until  the  time  when  the  surety  actually  makes  the  payment  for  his 
principal.     Thayer  v.  Daniels,  110  Mass.  345,  346. 

First  clause.  This  clause  applies  to  debts  created  by  statute  pro- 
vision, as,  for  instance,  to  the  personal  liability  of  stockholders  in 
corporations.  Baker  v.  Atlas  Bank,  9  Met.  182,  195.  —  Gommon- 
wealth  V.  Gochituate  Bank,  3  Allen  42,  46.  "  So  also  to  an  action 
against  a  town  for  a  bounty  granted  by  St.  1863,  c.  38.  Sturtevant 
V.  Pembroke,  130  Mass.  373. 

Where  the  maker  and  the  holder  of  a  note  entered  into  an  inden- 
ture by  which  they  agreed  that  payment  of  the  note  should  be  post- 
poned for  a  certain  time,  and  that  it  should  afterwards  be  paid  upon 
certain  conditions,  it  was  held  that  a  suit  might  be  maintained 
against  the  maker  of  the  note  upon  his  covenants  in  such  indenture, 
although  more  than  six  years  had  expired  since  the  note  became  due 
according  to  its  terms.     American  Bank  v.  Baker,  4  Met.  164. 

"  Upon  judgments  or  decrees^  See  Brown  v.  Bridge,  106  Mass. 
563,  565. 

"  Of  courts  of  record.'''     A  judgment  of  a  justice  of  the  peace  is  not 
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a  judgment  of  a  court  of  record,  within  the  meaning  of  this  section. 
Smith  V.  Morrison,  22  Pick.  430.  —  Mowry  v.  Chcesman,  6  Gray 
515,  516.  The  police  court  of  Lowell  has  been  held  to  be  a  court  of 
record  within  the  meaning  of  this  section.  Bannegan  v.  Murphy,  13 
Met.  251.  So  also  a  district  court  of  the  United  States  sitting  as  a 
court  of  admiralty.     Brown  v.  Bridge,  106  Mass.  563,  565. 

/Second  clause.  "  Except  uj)on  leases  under  seal.''^  These  words 
were  inserted  in  adoption  of  the  decision  in  Buffum  v.  Deane,4  Gray 
385,  393. 

Fourth  clause.  "  All  actions  of  tortP  Whether  these  include 
actions  of  waste,  quaere.  See  Padelford  v.  Padelford,  7  Pick.  152. 
—  P.  S.  c.  167,  s.  1.  —  P.  S.  c.  179,  s.  3.  —  P.  S.  c.  124,  s.  16. 

Sect.  2.  The  "  actions  against  sheriffs,"  affected  by  this  section, 
do  not  include  those  which  come  within  the  terms  of  the  next  sec- 
tion.    Sibley  v.  Estabrook,  4  Gray  295,  296. 

The  cause  of  action  against  a  sheriff,  for  money  officially  received 
by  his  deputy,  does  not  accrue  until  demand  for  such  money  is 
made  by  the  person  entitled  thereto.  Weston  v.  Ames,  10  Met.  244, 
248.  —king  V.  Rice,  12  Gush.  161,  163. 

Sect.  4.  This  section  has  been  held  not  to  cover  an  indictment 
against  a  railroad  corporation  under  St.  1840,  c.  80,  for  negligently 
causing  the  death  of  a  passenger.  Commonwealth  v.  Boston  &  Wor- 
cester R.  R.,  11  Gush.  512.  Nor  an  action  under  P.  S.  c.  179, 
s.  6,  by  one  tenant  in  common  against  another,  to  recover  treble 
damages  for  waste.  Adams  v.  Palmer,  6  Gray  338.  But  it  does 
apply  to  an  action  brought  under  P.  S.  c.  99,  s.  1,  to  recover 
treble  the  value  of  property  lost  at  gaming.  Cole  v.  Groves,  134 
Mass.  471.  So  also  to  an  action  under  P.  S,  c.  100,  s.  24,  to  re- 
cover a  forfeiture  by  reason  of  a  sale  of  liquor  to  a  minor.  O'Con- 
nell  V.  O'Leary,  145  Mass.  311. 

Sect.  6.  '■'■Promissory  note.''^  These  words  are  not  to  be  limited 
to  negotiable  notes,  but  were  intended  to  apply  to  any  note  in  writing 
by  which  one  promises  to  pay  money  to  another.  Sibley  v.  Phelps, 
6  Gush.  172.  —  Commonwealth  Insurance  Co.  v.  Whitney,  1  Met. 
21,  22.  Thus  a  memorandum  written  on  a  note  by  the  maker  in 
these  words :  "  For  value  received  I  hereby  acknowledge  this  note 
to  be  due,  and  promise  to  pay  the  same  on  demand,"  has  been  held 
to  be  a  promissory  note  within  the  meaning  of  this  section,  and,  if 
signed  in  the  presence  of  an  attesting  witness,  to  be  subject  to  its 
provisions.  Commonwealth  Insurance  Co.  v.  Whitney,  1  Met.  21, 22. 
See  also  a  similar  decision  in  Grinnell  v.  Baxter,  17  Pick.  386.  A 
similar  decision  was  made  where  the  words  written  on  the  back  of 
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the  note  were,  "  I  hereby  renew  the  within  note."  Daggett  v.  Dag- 
gett, 124  Mass.  149.  So  also  when  the  note  was  in  this  form,  "  On 
demand  Avith  interest  for  vahie  received  please  pay  C.  D.  or  order 
ten  dollars."     Almy  v.  Winslow,  126  Mass.  342. 

But  where  the  words  written  on  a  note  were  :  "  I  acknowledge  the 
within  note  to  be  just  and  due,"  it  was  held  that  such  writing,  signed 
in  the  presence  of  an  attesting  witness,  did  not  constitute  an  attested 
promissory  note  within  this  section.     Gray  v.  Bowden,  23  Pick.  282, 

And  an  instrument  has  been  held  not  to  be  a  promissory  note 
within  the  meaning  of  this  section,  where  it  included  something 
more  tlian  a  promise  to  pay  money,  and  such  promise  was  not  a 
promise  to  pay  at  all  events,  but  only  conditionally.  Sloan  v.  Mc- 
Carty,  134  Mass.  245,  246. 

"  Signed  in  the  presence  of  an  attesting  ivitness.^^  It  is  not  neces- 
sary that  there  should  be  any  words  of  attestation  over  the  signature 
of  the  witness.     Faulkner  v.  Jones,  16  Mass.  290. 

"  In  order  to  constitute  an  attestation  of  a  note  within  the  statute, 
the  witness  must  put  his  name  to  it  openly,  and  under  circumstances 
which  reasonably  indicate  that  his  signature  is  with  the  knowledge 
of  the  promisor,  and  is  a  part  of  the  same  transaction  with  the  mak- 
ing of  the  note,"  and  the  burden  of  proof  is  on  the  holder  of  the 
note  to  show  that  it  was  properly  attested.  Drury  v.  Yannevar,  1 
Cush.  276,  277.  —  Smith  v.  Dunham,  8  Pick.  246.  As  to  what  is  com- 
petent evidence  of  these  facts,  see  Tompson  v.  Fisher,  123  Mass.  559. 

But  an  attestation  may  be  good  under  this  section,  though  made 
after  the  time  when  the  note  was  given,  and  by  a  person  to  whom  the 
maker  acknowledges  his  signature,  but  who  did  not  see  the  signature 
written,  if  such  attestation  is  made  pursuant  to  a  promise  given  by 
the  maker  at  the  date  of  the  note,  that  he  would  subsequently  pro- 
cure an  attestation.     Swazey  v.  Allen,  115  Mass.  594. 

Where  the  signature  of  the  attesting  witness  was  placed  below 
the  body  of  the  note,  but  above  the  date  thereof,  it  was  held  that  it 
would  apply  to  the  whole  note,  if  proved  to  have  been  made  for  the 
purpose  of  attestation  after  the  note  had  been  completed.  Warren  v. 
Chapman,  115  Mass.  584,  586. 

The  attesting  witness  must  be,  at  the  time  of  attestation,  competent 
to  testify  to  the  matter  attested.  Jenkins  v.  Dawes,  115  Mass.  599, 
601. 

It  has  been  held  that  if  the  attesting  witness  became  himself  the 
owner  of  the  note,  his  attestation  could  not  be  proved,  and  the  pro- 
visions of  the  section  would  therefore  be  of  no  etTect  in  such  case. 
Jourdain  v.  Sherman,  6  Cush.  139.     But  the  statute  providing  that 
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interest  shall  not  disqualify  a  witness  (P.  S.  c.  169,  s.  18)  seems  to 
render  this  decision  inapplicable  at  the  present  time. 

'■'•  If  the  action  is  brought  by  the  original  payee  or  by  his  executor  or 
administrator."  The  fact  that  a  note  has  been  sold,  and  that  the 
action  is  brought  by  the  purchaser  in  the  name  of  the  original  payee 
or  of  liis  executor  or  administrator,  will  not  take  the  case  out  of  the 
operation  of  this  section.  Rockwood  v.  Brown,  1  Gray  261.  — 
Sigourney  v.  Severy,  4  Gush.  176.  —  Hodges  v.  Holland,  19  Pick. 
43.  —  Drury  v.  Vannevar,  5  Gush.  442.  But  where  the  party  named 
as  payee  in  the  note  had  not  accepted  or  assented  to  it  until  after 
the  death  of  the  maker,  it  was  held  that  the  holder  of  the  note  could 
not  maintain  an  action  upon  it,  after  the  six  years,  in  the  name  of 
such  payee.     Village  Bank  v.  Arnold,  4  Met.  587. 

This  section  has  been  held  to  apply  to  an  action  brought  by  the 
original  payee  of  a  note  in  the  name  of  his  assignee  in  insolvency,  to 
whom  the  note  had  passed  by  an  assignment  in  insolvency,  and  by 
whom  it  had  been  reassigned  to  the  original  payee.  Pitts  v.  Holmes, 
10  Gush.  92.  In  the  above  case  the  action  might  also  have  been 
brought  in  the  name  of  the  original  payee.  Drury  v.  Vannevar,  5 
Gush.  442. 

As  to  the  application  of  this  section  to  an  action  brought  by  the 
holder  of  a  note  made  payable  to  the  maker's  own  order  and  indorsed 
by  him,  see  Houghton  v.  Mann,  13  Met.  128.  —  Kinsman  v.  Wright, 
4*'Met.  219. 

As  to  the  proper  mode  of  proof  of  the  attestation  of  an  attested 
note,  see  Holden  v.  Jenkins,  125  Mass.  446,  448. 

Sect.  7.  Where  the  creditor  of  a  deceased  insolvent  has  proved 
his  claim  against  the  estate  of  the  deceased  under  P.  S.  c.  137,  his 
claim  against  such  estate  for  a  dividend  will  not  be  barred,  under 
this  section,  by  the  lapse  of  twenty  years.  Bancroft  v.  Andrews,  6 
Gush.  493,  495. 

An  action  on  a  probate  bond  may  be  brought  at  any  time  within 
twenty  years  after  the  breach  of  condition  relied  on  as  the  ground  of 
action.     Prescott  v.  Read,  9  Gush.  365. 

"  After  the  cause  of  action  accrues.''^  If  there  is  any  incumbrance 
on  land  at  the  time  when  it  is  conveyed  with  a  covenant  against  in- 
cumbrances, the  covenant  is  broken  as  soon  as  it  is  made,  and  the 
cause  of  action  immediately  accrues.     Glark  v.  Swift,  3  Met.  390. 

Sect.  8.  This  section  was  originally  founded  on  the  decision  in 
Gogswell  V.  Dolliver,  2  Mass.  217.  See  Report  of  Gommissioners  on 
Revision  of  1836,  note  to  c.  120,  s.  5. 

"  To  recover  the  balance  due  upon  a  mutual  and  open  account  cur- 
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rent.''''  This  applies,  not  only  to  actions  which  are  in  form  brought 
for  the  balance  of  an  account,  that  is,  where  both  debits  and  credits 
are  stated  and  a  balance  struck,  but  also  to  actions  where  the  pur- 
pose of  the  plaintiff,  although  he  declares  only  on  the  debit  side  of 
his  own  account,  is  to  obtain  a  balance  only,  leaving  it  to  the  other 
party  to  file  an  account  in  offset  or  to  prove  the  items  of  his  side  of 
the  account  in  payment,  if  he  can  do  so.  Penniman  v.  Rotch,  3  Met. 
216,  219.  —  Dickinson  v.  Williams,  11  Cush.  258,  261. 

"  In  order  to  bring  a  case  within  this  section,  it  is  sufficient  to 
prove  mutual  dealings  between  the  parties,  consisting  of  sales  made, 
or  services  performed,  by  each  party  to  or  for  the  other,  creating 
mutual  debts,  and  which  by  mutual  agreement  are  to  be  set  off 
against  one  another."  Safford  v.  Barney,  121  Mass.  300,  301.  (In 
this  case  one  item  of  credit  arising  in  1873  was  held  to  be  sufficient 
to  bring  the  case  within  this  section,  and  to  prevent  the  statute  of 
limitations  from  applying  to  any  portion  of  a  series  of  items  of  debit 
running  back  to  the  year  1848.) 

Where  the  items  on  one  side  of  an  account  are  merely  items  of 
payments  made  on  account  of  the  items  on  the  other  side,  the  ac- 
count is  not  a  mutual  and  open  one  within  the  meaning  of  this  sec- 
tion.    Parker  v.  Schwartz,  136  Mass.  30. 

It  is  not  sufficient  to  make  items  constitute  a  "  mutual  and  open 
account  current,"  that  under  our  statutes  such  items  may  be  set-off 
against  each  other.  There  must  be  one  account  to  which  the  items 
on  either  side  belong.     Eldridge  v.  Smith,  144  Mass.  35,  36. 

It  seems  that  where  an  account  is  balanced,  it  will  thereupon  cease 
to  be  an  open  account  current,  even  though  the  balance  is  not  paid 
in  cash,  but  is  carried  forward  to  a  new  account.  Thus,  where  the 
bank  book  of  a  depositor  in  a  bank  was  balanced  every  month,  and 
the  balance  made  the  first  item  in  a  new  account,  the  checks  drawn 
by  the  depositor  during  the  month  being  restored  to  him,  it  was  held 
that,  as  to  any  such  balance,  the  statute  of  limitations  began  to  run 
from  the  time  when  such  balance  was  struck.  Union  Bank  v. 
Knapp,  3  Pick.  96,  110.  See  also  where  a  town  treasurer  accounted 
with  his  town  by  annual  settlements,  upon  each  of  which  a  balance 
was  carried  forward  to  the  next  year's  account.  Belchertown  v. 
Bridgman,  118  Mass.  486. 

All  items  entered  in  a  general  account  in  the  books  of  the  parties 
are  not  necessarily  items  in  a  mutual  and  open  account  between 
them.     Stickney  v.  Eaton,  4  Allen  108. 

"  At  the  time  of  the  last  item.''''     Such  item  may  be  on  either  side 
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of  the  account.  Penniman  v.  Rotch,  3  Met.  216,  220.  —  Safford  v. 
Barney,  121  Mass.  300. 

Where  there  has  been  an  open  account,  and  the  debtor  gives  his 
creditor  collateral  security  for  payment  of  the  balance  due  him,  col- 
lections made  upon  such  collateral  will  be  regarded  as  payments  by 
the  debtor  and  items  in  the  account.  Whipple  v.  Blackington,  97 
Mass.  476,  478. 

Sect.  9.  This  section  does  not  apply  to  an  action  brought  under 
P.  S.  c.  99,  s.  1,  to  recover  back  money  lost  in  gaming.  French 
V.  Marshall,  136  Mass.  564,  565. 

"  Disabled  by  marriage^  Quaere,  whether  the  disability  of  mar- 
riage has  not  been  removed  by  recent  statutes.  See  P.  S.  c.  147, 
s.  7.  —  Weldon  v.  Neale,  32  W.  R.  828.  —s.  c.  51  L.  T.  289.  — Ash- 
ley V.  Rockwell,  2  N.  East.  R.  437. 

Sect.  11.  The  second  clause  of  this  section  applies  only  to  the 
actions  mentioned  in  this  chapter,  and  consequently  does  not  apply 
to  a  writ  of  scire  facias  against  bail.  Gass  v.  Bean,  5  Gray  397, 
398. 

The  second  clause  applies  to  cases  coming  within  the  first  clause 
as  well  as  to  other  cases.     Milton  v.  Babson,  6  Allen  322. 

"  He  is  out  of  the  commonwealth.^^  See  Whitton  v.  Wass,  109 
Mass.  40,  43. 

"  After  he  comes  into  the  commonwealth'^  If  the  defendant's  dom- 
icil  is  and  has  been  in  the  state,  the  statute  will  be  held  to  run  from 
the  time  of  his  return,  although  it  does  not  appear  that  the  plaintiff 
knew  or  might  with  reasonable  diligence  have  known  of  such  return. 
Whitton  V.  Wass,  109  Mass.  40,  43.  The  rule  was  somewhat  differ- 
ent under  the  provisions  of  earlier  statutes.  Sec  Little  v.  Blunt,  16 
Pick.  359,  363,  369.  —  White  v.  Bailey,  3  Mass.  271.  —  Byrne  v, 
Crowninshield,  1  Pick.  263,  266. 

"  Is  absent  from  and  resides  out  of  the  commonwealth.^^  Occasional 
and  temporary  absences  from  the  state,  which  do  not  amount  to  a 
change  of  domicil,  are  not  within  the  meaning  of  this  section. 
Whitton  V.  Wass,  109  Mass.  40,  43.  —  Hallet  v.  Bassett,  100  Mass. 
167,  170.  —  Langdon  v.  Doud,  6  Allen  423.  —s.  c.  10  Allen  433.  — 
Collester  v.  Hailey,  6  Gray  517.  —  Slocum  v.  Riley,  145  Mass.  370, 
871.  See  also  Mooar  v.  Harvey,  128  Mass.  219. — White  v.  Bailey, 
5  Mass.  271.  —  Byrne  v.  Crowninshield,  1  Pick.  263.  But  if  a 
debtor  is  absent  from  and  resides  out  of  the  state,  retaining  no 
dwelling-house  or  boarding-place  here,  though  intending  to  return 
at  some  future  indefinite  time,  he  has  no  domicil  here,  and  the  time 
of  his  absence  is  to  be  deducted.     Sleeper  v.  Paige,  15  Gray  349.  — 
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Mooar  v.  Harvey,  128  Mass.  219.  — Ware  v.  Gowen,  111  Mass.  526, 
628.     See  however  Perkins  v.  Davis,  109  Mass.  239,  240. 

A  person  who  has  a  domicil  and  actual  residence  in  another  state, 
is  to  be  deemed  to  be  "  absent  from  "  this  state,  though  he  may  come 
into  the  state  occasionally  or  even  for  a  few  hours  daily.  Rockwood 
V.  Whiting,  118  Mass.  337,  340.  —  Converse  v.  Johnson,  146  Mass. 
20,  22. 

"  The  time  of  his  absence  shall  not  be  taken,''^  ^c.  It  seems  that  if 
the  debtor  dies  after  he  removes  from  the  state,  the  time  during 
which  the  statute  will  not  run  will  not  include  any  time  after  his 
death,  Corliss  Steam  Engine  Co.  v.  Schumacher,  109  Mass.  416, 
418. 

The  fact  that  a  debtor  has  been  brought  into  the  state  under  a 
warrant  for  crime,  and  imprisoned  here  therefor,  will  not  make  his 
residence  here  any  less  effectual,  under  the  statutes  of  limitation, 
than  if  he  had  come  into  the  state  of  his  own  free  will.  Turner  v. 
Shearer,  6  Gray  427. 

"  Provided  that  no  action  shall  be  brought  by  any  person  whose" 
^c.  Except  as  here  provided,  the  statute  of  limitations  of  another 
state  is  not  a  bar  to  an  action  brought  here  upon  a  contract  made 
in  that  state,  although  all  the  parties  resided  in  and  were  citizens  of 
that  state  at  the  time  the  contract  was  made,  —  the  principle  being, 
that  the  laws  of  the  country  where  the  remedy  is  sought  are  to  gov- 
ern in  regard  to  it.     Byrne  v.  Crowninshield,  17  Mass.  55. 

Sect.  12.  If  a  person  entitled  to  bring  an  action  dies  within  the 
time  of  limitation,  and  the  party  liable  to  such  action  has  also  de- 
ceased, and  his  executor  or  administrator  has  given  bond  as  provided 
in  P.  S.  c.  129,  B.  5,  the  executor  or  administrator  of  the  creditor 
will  not,  by  reason  of  this  section,  be  entitled  to  bring  an  action 
against  the  executor  or  administrator  of  the  debtor  after  the  expira- 
tion of  the  time  limited  by  P.  S.  c.  136,  s.  9.  Hill  v.  Mixter,  5  Allen 
27. 

But  there  is  nothing  in  this  section  to  prevent  the  executor  or  ad- 
ministrator of  a  creditor  from  bringing  an  action  more  than  two 
vears  after  the  granting  of  his  own  letters.  Converse  v.  Johnson, 
146  Mass.  20,  23. 

As  to  the  effect  of  this  part  of  the  section,  see  also  McCann  v. 
Randall,  147  Mass.  81,  83. 

The  fact  that  the  executor  or  administrator  of  a  deceased  debtor 
has  failed  to  give  notice  of  his  appointment  will  not  have  the  effect 
of  extending  the  time  for  bringing  an  action  against  him  beyond  the 
two  years  from  the  grant  of  letters  testamentary  or  of  administra- 
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tion,  if  the  action  has  been  otherwise  barred  by  the  general  provi- 
sions of  this  chapter.  Corliss  Steam  Engine  Co.  v.  Schumacher,  109 
Mass.  416,  418. 

"•  The  executor  or  administrator  of  such  deceased  person.^^  Ah 
action  brought  by  one  who  was  appointed,  in  this  state,  adrainistra- 
trator  of  the  estate  of  an  inhabitant  of  another  state,  was  held  to  be 
within  the  provisions  of  this  section.  Gallup  v.  Gallup,  11  Met. 
445. 

"  At  any  time  ivithin  two  years  after  the  grant  of  letters  testament- 
ary or  of  administration?'  Where  an  administrator  was  appointed 
and  resigned,  and  an  administrator  de  bonis  non  was  appointed  in 
liis  place,  it  was  held  that  an  action  might,  under  this  section,  be 
maintained  against  the  latter  at  any  time  within  two  years  after  the 
grant  of  letters  of  administration  to  him.  Eddy  v.  Adams,  145  Mass. 
489. 

Sect.  13.  "  Duly  cojnmenced.'''  An  action  commenced  by  writ 
returnable  according  to  law,  and  containing  a  declaration  adapted  to 
the  cause  of  action,  is  duly  commenced  within  the  meaning  of  this 
section,  although  such  action  may  have  been  abated  by  reason  of 
having  been  brought  in  the  wrong  county.  Woods  v.  Houghton,  1 
Gray  580. 

"  By  an  unavoidable  accident.''^  A.  sued  out  a  writ  against  B.,  and 
described  him  as  living  in  a  certain  town,  in  which  B.  had  formerly 
lived,  but  from  which  he  had,  without  A.'s  knowledge,  removed  to 
another  town  in  another  county  about  two  years  before.  The  writ 
was  delivered  to  an  officer  a  short  time  before  the  expiration  of  the 
time  allowed  by  the  statute,  and  he  made  return  that  he  could  not 
find  B.  in  his  precinct.  Subsequently,  and  after  tlie  time  had  run 
out,  A.  sued  out  another  writ  against  B,,  and  it  was  held  that  the 
first  action  was  duly  commenced,  tliat  it  failed  of  a  sufficient  service 
by  an  unavoidable  accident,  and  that  the  second  action  might  be 
maintained.     Bullock  v.  Dean,  12  Met.  15. 

"  For  any  matter  of  form.''''  An  abatement  or  dismissal,  for  want 
of  jurisdiction,  of  a  trustee  process  brought  in  a  county  in  which  nei- 
ther of  the  trustees  resided,  was  held  to  be  an  abatement  or  dismissal 
for  matter  of  form.     Woods  v.  Houghton,  1  Gray  580. 

The  dismissal  of  an  action  because  of  an  accidental  omission  of  the 
clerk  to  enter  it  seasonably  on  the  docket,  was  also  held  to  be  a  dis- 
missal for  matter  of  form,     Allen  v.  Sawtelle,  7  Gray  165. 

But  where  a  plaintiff  failed  to  file,  in  accordance  with  an  order 
of  court,  a  sufficient  statement  of  his  reasons  for  avoiding  a  discharge 
in  insolvency,  on  which  the  defendant  relied  in  defence,  and  went 
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to  trial  on  his  insufficient  statement,  and,  not  being  allowed  to  prove 
any  facts  except  those  which  he  had  specially  alleged,  became  non- 
suit by  leave  of  court,  it  was  held  that  his  action  had  not  been  de- 
feated by  any  "  matter  of  form."     Swan  v.  Littlefield,  6  Cush.  417, 

So  also  where  an  action  had  been  entered  "  neither  party  "  upon 
the  failure  of  the  plaintiff  to  appear  and  prosecute  it.  Gumming  v. 
Jacobs,  130  Mass.  419. 

Sect,  14.  For  the  law  prior  to  the  passage  of  this  provision,  see 
Welles  V.  Fisli,  3  Pick.  74.  —  Homer  v.  Fish,  1  Pick.  435.  —  First 
Massachusetts  Turnpike  v.  Field,  3  Mass.  201.  The  principle  of 
this  section  has  been  held  to  be  applicable  to  suits  in  equity.  Far- 
nam  v.  Brooks,  9  Pick.  212,  244. 

"  Fraudulently  conceals.''''  .  It  is  necessary  to  prove  a  concealment, 
and  a  discovery  of  the  fraud  within  six  years.  It  seems  that  the 
fraud  must  be  actual,  and  not  merely  constructive,  and  that  no  con- 
cealment is  proved,  if  the  plaintiff  possessed  full  means  of  acquiring 
knowledge  of  the  facts,  even  though  he  may  have  been  misled  by 
the  fraudulent  misrepresentations  of  the  defendant.  Nudd  v.  Hamb- 
lin,  8  Allen  130.  —  Walker  v.  Soule,  138  Mass.  570. 

As  to  what  is  a  fraudulent  concealment  within  the  meaning  of 
this  section,  see  also  Atlantic  National  Bank  v.  Harris,  118  Mass. 
147,  153,  —  Manufacturers'  National  Bank  v.  Perry,  144  Mass.  313. 
—  Abbott  V.  North  Andover,  145  Mass.  484,  486. 

If  there  has  been  no  fraudulent  concealment,  the  mere  fact  that 
the  cause  of  action  has  remained  unknown  to  the  plaintiff  will  not 
prevent  his  action  from  being  barred,  ^turgis  v.  Preston,  134  Mass. 
372. 

"  The  cause  of  such  actionP  Where  an  insolvent  debtor  concealed 
property  from  his  assignee,  and  concealed  from  a  creditor  fraudulent 
acts,  which,  if  known,  would  have  enabled  such  creditor  to  avoid  the 
debtor's  discharge,  it  was  held  that  such  concealment  did  not  bring 
within  the  operation  of  this  section  an  action  brought  by  the  cred- 
itor to  recover  an  amount  due  him,  inasmucli  as  there  was  no  fraud- 
ulent concealment  of  the  cause  of  such  action.  Rice  v.  Burt,  4  Cush. 
208. 

Sect.  15.  It  is  not  necessary,  in  order  to  revive  a  debt  barred  by 
the  statute,  that  any  specific  sum  should  be  acknowledged  to  be  due, 
provided  the  acknowledgment  is  broad  enough  in  terms  to  include 
the  debt,  and  sufficiently  particular  to  show  that  it  was  the  subject 
matter  of  the  acknowledgment.  The  amount  actually  due  may  be 
proved  by  extrinsic  evidence.  Barnard  v.  Bartholomew,  22  Pick. 
291,  293'. 
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In  order  to  bring  a  case  within  the  provisions  of  this  section, 
"there  must  be  either  an  express  promise  to  pay,  or  an  unquahfied 
acknowledgment  of  present  indebtedness,  and  this  unaccompanied  by 
any  evidence  showing  a  determination  not  to  pay."  Dewey,  J.,  in 
Barnard  v.  Bartholomew,  22  Pick.  291.  A  conditional  promise  to 
pay  is  not  sufficient,  if  the  condition  has  not  been  performed.  Wes- 
ton V.  Hodgkius,  136  Mass.  326,  327. 

"  It  is  not  the  acknowledgment  which  renews  or  revives  the  debt ; 
the  question  is  whether  there  has  been  a  new  promise  within  six 
years,  of  which  the  acknowledgment  is  evidence  more  or  less  con- 
trolling." Morton,  C.  J.,  in  Krebs  v.  Olmstead,  137  Mass.  504.  (In 
this  case  a  statement  in  a  letter  that  the  writer  hoped  "  in  the  course 
of  a  few  years  to  be  in  receipt  of  enough  income  to  attend  to  your 
bill,  together  with  others,"  was  held  not  to  be  sufficient.) 

Where  the  maker  of  a  note  wrote  a  letter  to  the  payee,  offering  to 
give  a  new  note  payable  on  time,  and  saying,  "  You  shall  have  your 
pay,  if  I  live,  and  the  whaling  business  does  not  fail.  Now  if  you 
will  agree  to  this,  I  will  renew,  or  else  you  must  do  the  next  best," 
—  it  was  held  that  the  letter  did  not  take  the  note  out  of  the  opera- 
tion of  the  statute.  Mumford  v.  Freeman,  8  Met.  432.  So  also  where 
the  maker  of  a  note  verbally  agreed  with  the  holder  to  pay  him  a 
certain  portion  of  the  amount  due,  in  full  discharge  of  the  note,  and 
afterwards  made  a  note  for  the  amount  so  promised,  and  offered  it 
in  payment  of  the  first  note,  and  the  holder  refused  to  receive  it,  it 
was  held  that  there  was  not  any  such  promise  or  acknowledgment 
in  writing  as  would  bring  the  case  within  the  provisions  of  this  sec- 
tion. Smith  V.  Eastman,  3  Cush.  355".  The  same  was  also  held  in 
the  case  of  a  mortgage  deed  which  had  been  duly  executed,  acknowl- 
edged, and  recorded,  but  had  not  been  delivered,  being  found  among 
the  papers  of  the  mortgagor  after  his  death.  Merriam  v.  Leonard, 
6  Cush.  151.  So  also  in  the  case  of  a  promissory  note  made  and 
delivered  as  a  settlement  of  a  demand  barred  by  the  statute,  but 
afterwards  given  up  by  the  payee  to  the  maker  for  the  purpose  of  re- 
storing all  matters  between  the  parties  to  the  condition  in  which 
they  were  before  the  note  was  given.  Sumner  v.  Sumner,  1  Met. 
394. 

The  insertion  of  a  debt  in  the  schedule  of  creditors,  filed  by  a 
debtor  under  proceedings  in  insolvency,  is  not  such  an  acknowledg- 
ment as  will  prevent  the  debt  from  being  barred  by  the  statute. 
Roscoe  V.  Hale,  7  Gray  274.  —  Stoddard  v.  Doane,  7  Gray  387. 

Under  this  section  an  account  stated,  which  is  not  supported  by 
evidence  of  some  writing  signed  by  the  party  to  be  charged,  will  not 
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prevent  the  running'  of  the  statute  against  the  previous  existing  lia- 
bilities included  therein.     Chace  v.  Trafford,  116  Mass.  529,  533. 

"  Siyned  by  the  party  chargeable  thereby."  A  spendthrift  under 
guardianship  is  not  a  party  who  can  make  such  a  promise  as  to  take 
a  case  out  of  the  statute,  but  it  seems  that  his  guardian  may  make 
such  promise  in  his  behalf.     Manson  v.  Felton,  13  Pick.  206,  211. 

Sect.  16.  When  a  debtor,  who  owes  several  distinct  debts  to  the 
same  creditor,  makes  such  creditor  a  payment  without  any  special 
application  thereof  to  any  particular  debt,  the  creditor  cannot  apply 
the  payment  to  a  debt  already  barred  by  the  statute,  so  as  to  take 
such  debt  out  of  its  operation,  —  he  may,  however,  apply  it  to  a  debt 
not  then  barred,  with  the  same  effect  as  if  the  payment  had  been  ex- 
pressly made  by  the  debtor  on  account  of  that  debt.  Ramsay  v. 
Warner,  97  Mass.  8,  13.  And  where  the  debtor  was  liable  on  three 
promissory  notes  given  at  different  times,  it  was  held  that  the  credi- 
tor might  apply  to  all  three  of  the  notes  a  payment  made  to  him  by 
the  debtor  without  any  special  application.  Taylor  v.  Foster,  132 
Mass.  30. 

The  giving  of  his  negotiable  note  for  a  part  of  a  debt  by  the  debtor 
to  his  creditor,  constitutes  such  a  payment  as  will  prevent  the  action 
for  the  debt  from  being  barred.  Ilsley  v.  Jewett,  2  Met.  168.  — 
Sigourney  v.  Wetherell,  6  Met.  553.  But  the  payment  of  a  dividend 
by  an  assignee  in  insolvency  will  not  take  the  debt  out  of  the  statute 
as  against  the  debtor.  Roscoe  v.  Hale,  7  Gray  274.  —  Stoddard  v. 
Doane,  7  Gray  387.  Nor,  it  seems,  will  a  debt  be  taken  out  of  the 
statute  by  the  fact  that,  under  a  power  of  sale  contained  in  a  mort- 
gage given  to  secure  the  debt,  a  sale  has  been  made  and  an  amount 
obtained  which  has  been  applied  in  part  payment  of  the  debt.  Camp- 
bell V.  Baldwin,  130  Mass.  199. 

An  oral  admission  by  a  defendant  that  he  has  made  a  payment  on 
the  demand  in  suit  is  competent  evidence  to  prove  such  payment. 
Williams  v.  Gridley,  9  Met.  482. 

When  a  case  is  taken  out  of  the  statute  by  part  payment,  an  ac- 
tion may  be  brought  within  the  same  number  of  years  from  the  time 
of  such  part  payment,  that  was  allowed  by  the  statute  for  the  bring- 
ing of  an  action  on  the  obligation  or  debt  after  the  cause  of  action 
thereon  first  accrued.     Gilbert  v.  Collins,  124  Mass.  174. 

"  Nothing  contained  in  the  preceding  section  shall  alter^^  ^c.  This 
clause  is  altered  from  the  form  in  the  General  Statutes  of  1860  by 
reason  of  the  decision  in  Faulkner  v.  Bailey,  123  Mass.  588,  589. 

"  But  no  indorsemeyit  .  .  .  shall  be  deemed  sufficient  proofs  Such 
indorsement  will  not  even  furnish  any  competent  evidence  of  pay- 
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mcnt,  except  so  far  as  it  may  be  proved  to  have  been  made  with  the 
knowledge  and  assent  of  the  maker  of  the  note.  Davidson  v.  Delano, 
11  Allen  523.  —  Waterman  v.  Burbank,  8  Met.  352,  354.  — Sibley  v. 
Phelps,  6  Cush.  172. 

An  actual  payment  in  money  or  its  equivalent  is  what  is  needed  to 
take  a  debt  out  of  the  statute,  and  an  indorsement  of  part  payment, 
although  written  on  a  note  by  the  maker,  is  only  prima  facie  evi- 
dence that  such  payment  has  been  actually  made.  Blanchard  v. 
Blanchard,  122  Mass.  558. 

A  verbal  agreement,  made  after  a  debt  has  been  barred  by  the 
statute,  that  the  amount  due  on  another  debt,  subsequently  incurred 
by  the  creditor  to  the  debtor,  shall  be  applied  to  the  payment  of  the 
debt  so  barr.ed,  is  not  an  actual  payment  of  the  earlier  debt  sufficient 
to  take  it  out  of  the  statute.     Winchester  v.  Sibley,  132  Mass.  273, 

Sect.  17.  Prior  to  statute  provision  an  acknowledgment  or  prom- 
ise or  part  payment,  by  one  of  two  joint  debtors,  took  the  debt  out  of 
the  statute  of  limitations.  Faulkner  v.  Bailey,  123  Mass.  588.  — 
Frye  v.  Barker,  4  Pick.  382.  —  Sigourney  v.  Drury,  14  Pick.  387. 

Under  this  section,  payment  of  interest  on  a  note  by  the  principal 
does  not  take  the  debt  out  of  the  statute  as  against  a  surety.  Faulk- 
ner V.  Bailey,  123  Mass.  588. 

This  section  is  not  applicable  to  the  case  of  partners,  even  after  a 
dissolution  of  the  partnership,  provided  the  act  is  done  prior  to 
notice  of  such  dissolution.  Sage  v.  Ensign,  2  Allen  245.  —  Buxton 
V.  Edwards,  134  Mass.  567,  577. 

Sect.  20.  As  to  the  rights  of  the  defendant,  if  the  plaintiff  dis- 
continues his  action,  see  Hunt  v.  Spaulding,  18  Pick.  521. 

Sect.  22.  As  to  the  cases  referred  to  by  this  section,  see  French 
V.  Marshall,  136  Mass.  564,  566. 

Sect.  23.  "  Shall  be  presumed  to  be  paid."  Such  presumption  is 
not  absolute,  but  may  be  rebutted  by  evidence  showing  that  the 
judgment  has  not  in  fact  been  satisfied.  Denny  v.  Eddy,  22  Pick. 
533.  —  Knapp  v.  Knapp,  134  Mass.  353,  356.  And  any  legal  evidence 
having  a  tendency  to  show  that  the  judgment  has  not  been  paid  or 
satisfied  is  competent.     Walker  v.  Robinson,  136  Mass.  280,  282. 
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TITLE    VI. 

OF   COSTS,   AND   OF   THE   FEES   OF   CERTAIN   OFFICERS.     * 

CHAPTER  198. 

OF   COSTS   IN    CIVIL   ACTIONS. 

Costs  are  regulated  by  the  statutes  in  force  at  the  time  when  judg- 
ment is  rendered.  Brigham  v.  Dole,  2  Allen  49,  61.  — Fessenden  v. 
Nickerson,  125  Mass.  316. 

In  an  action  against  the  maker  and  indorser  of  a  note,  the  defend- 
ants, if  they  prevail,  are  entitled  to  separate  bills  of  costs.  Taylor 
V.  Jaques,  109  Mass.  270. 

Joint  defendants,  who  do  not  sever  in  their  defence,  are  entitled 
to  but  one  bill  of  costs.     Mathers  v.  Cobb,  3  Allen  467. 

"  Two  persons  who  are  sued  together  in  tort,  but  who  sever  in 
their  answers,  although  they  appear  by  the  same  attorney,  are  to 
be  treated  as  separate  parties,  and  each  of  them,  if  he  prevails,  is  en- 
titled to  separate  costs,  except  for  money  paid  out  for  expenses  by 
the  two  jointly."     O'Connell  v.  Bryant,  126  Mass.  232. 

If  an  infant  brings  an  action  by  his  next  friend,  the  latter  will  not 
thereby  be  rendered  liable  for  costs.     Crandall  v.  Slaid,  11  Met.  288. 

Section  1.  "  /w  all  civil  actions.''''  These  do  not  include  a  sub- 
mission to  arbitration  under  P.  S.  c.  188.  Bond  v.  Fay,  1  Allen 
212.  —  Loud  V.  Hobart,  2  Cush.  325,  326.  Nor  an  application  for  a 
jury  to  assess  damages  for  the  taking  of  land  for  a  railroad  or 
highway.  New  Haven  and  Northampton  Co.  v.  Northampton,  102 
Mass.  117.  —  Williams  v.  Taunton,  126  Mass.  287.  — Gifford  v. 
Dartmouth,  129  Mass.  135,  136.  — Dickinson  v.  Amherst  Water  Co., 
139  Mass.  212.  —  Hamlin  v.  New  Bedford,  143  Mass.  192, 194.  Nor 
an  application  for  a  jury  to  revise  an  assessment  for  betterments. 
Breed  v.  Lynn,  126  Mass.  290. 

"  The  prevailing  party P  When  a  case  is  dismissed  for  want  of 
jurisdiction,  the  defendant,  as  the  prevailing  party,  will  be  entitled 
to  costs.  Elder  v.  Dwight  Manufacturing  Co.,  4  Gray  201.  —  Jor- 
dan V.  Dennis,  7  Met.  590.  —  Gray  v.  Dean,  136  Mass.  128,  129. 

"  If  a  writ,  duly  served,  is  not  entered,  the  defendant,  upon  ap- 
pearing pursuant  tQ  the  summons  served  upon  him,  and  filing  a 
complaint  at  the  first  term,  is  entitled  to  a  judgment  for  his  costs. 
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And  a  person  summoned  as  trustee  of  the  principal  defendant  lias 
the  like  right."     Gray,  C.  J.,  in  Duffee  v.  Call,  123  Mass.  318. 

"  Shall  recover  his  costsT  This  will  not  prevent  the  court  from 
carrying  into  effect,  in  certain  cases,  an  agreement  of  a  party  to  an 
action  that  he  will  not  claim  costs,  or  a  particular  item  of  costs,  or 
costs  of  certain  terms  of  court.  Coburn  v.  Whitely,  8  Met.  272,  274, 
277.  —  Moore  v.  Cutter,  3  xVllen  468,  470. 

Sect.  2.  Under  this  section  the  court  is  bound  either  to  allow 
the  plaintiff  to  discontinue  solely  on  the  ground  of  the  discharge  in 
bankruptcy  or  insolvency,  or  to  require  the  defendant,  if  he  insists 
upon  going  to  trial,  to  waive  his  discharge  and  proceed  on  his  other 
grounds  of  defence.     Goward  v.  Dunbar,  4  Cush.  500. 

Sect.  5.  "i)i  persoiial  actions.^'  These  include  actions  of  tort 
in  the  nature  of  trespass  quare  clausum.  Heims  v.  Ring,  11  Allen 
352. 

But  they  do  not  include  complaints,  under  P.  S.  c.  84,  s.  7,  to 
compel  the  kindred  of  a  poor  person  to  contribute  towards  his  support. 
South  Reading  v.  Hutchinson,  10  Allen  68. 

"  Fmally  recovers  a  sum  not  exceeding  twenty  dollars  for  debt  or 
damages^  The  words  "  finally  recovers "  refer  to  the  ultimate 
judgment  of  the  court,  and  hence  in  an  action  on  a  bond  in  the  penal 
sum  of  more  than  twenty  dollars,  in  which  action  the  plaintiff  re- 
covered judgment  under  Gen.  St.  c.  133,  s.  9,  for  the  amount  of  the 
penalty,  it  was  held  that  he  was  entitled  to  his  full  costs,  although 
the  award  of  execution  under  Gen.  St.  c.  133,  s.  10,  was  for  less 
than  twenty  dollars.     Fisk  v.  Gray,  100  Mass.  191, 

A  plaintiff  will  be  entitled  to  full  costs,  if  he  recovers  a  sum  ex- 
ceeding twenty  dollars  in  the  aggregate  on  different  counts  in  his 
declaration,  although  he  recovers  no  more  than  twenty  dollars  on 
any  one  county     Hillman  v.  Whitney,  2  Allen  268. 

Unless  the  amount  of  the  verdict,  without  adding  interest  to  the 
time  of  judgment,  amounts  to  twenty  dollars,  the  plaintiff  will  not 
be  entitled  to  his  costs.  "  Joannes "  v.  Pangborn,  6  Allen  243. 
But  the  fact  that  the  amount  of  the  verdict  is  brought  above  twenty 
dollars  by  the  addition  of  interest  to  the  time  when  the  verdict  is 
rendered  will  not  deprive  the  plaintiff  of  his  costs.  Douglass  v. 
Nichols,  133  Mass.  470. 

In  an  action  in  which,  a  tender  of  thirty  dollars  having  been  made, 
the  judge  instructed  the  jury  that  they  were  not  to  include  in  a  ver- 
dict for  the  plaintiff  the  amount  tendered,  and  they  accordingly 
returned  a  general  verdict  for  the  plaintifT  for  fifteen  dollars,  on 
which  judgment  was  rendered,  it  was  held  that  the  plaintiff  finally 
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recovered  more  than  twenty  dollars,  and  was  entitled  to  full  costs. 
Holmes  V.  Leland,  1  Gray  625. 

Sect.  6.  As  to  the  general  purpose  and  effect  of  this  section,  see 
Helms  V.  Ring,  11  Allen  352,  353. 

In  an  action  of  tort  for  trespass  upon  real  estate,  it  was  held, 
under  a  statute  similar  to  this,  that  the  fact  that  a  tender  was  made, 
and  the  cause  of  action  admitted,  did  not  change  the  express  provision 
of  the  statute  in  regard  to  the  costs.     Reed  v.  Wilson,  11  Gray  486. 

"  Wlien  the  right  to  an  easement  or  the  title  to  real  estate  is  in  fact 
concerned.''^  See  Willard  v.  Baker,  2  Gray  336. —  Butterfield  v. 
Caverly,  6  Gush.  275.  —  Murray  v.  Watson,  12  Gush.  457.  —  Blanch- 
ard  V.  Fitchburg  R.  R.,  8  Gush.  280,  282.  — Sawyer  v.  Ryan,  13 
Met.  144. 

"  Ordinarily  the  certificate  of  the  presiding  justice,  that  the  right 
to  an  easement  or  the  title  to  real  estate  is,  or  is  not,  in  fact  con- 
cerned in  the  action,  will  be  conclusive.  But  when  the  presiding 
justice  bases  his  finding  of  the  fact  upon  a  ruling  upon  a  question 
of  law,  to  which  exception  is  taken,  this  ruling  may  be  revised " 
by  the  supreme  court.  Morton,  G.  J.,  in  Rathke  v.  Gardner,  134 
Mass.  14. 

Sect.  7.  In  the  corresponding  section  of  the  General  Statutes  of 
1860  (Gen.  St.  156,  s.  6),  the  words  "or  over  balanced"  were  in- 
serted after  "  reduced  to  that  amount  or  less,"  but  these  words  were 
omitted  by  the  Commissioners  on  the  Revision  of  1881  by  reason  of 
the  decision  in  Wolcott  v.  Dooley,  4  Allen  400. 

As  to  costs  in  an  action  where  a  declaration  in  set-off  is  filed,  see 
P.  S.  c.  168,  ss.  19,  20. 

Sect.  11.  "  Or  in  different  courts. ^^  These  words  seem  to  have 
been  inserted  by  reason  of  the  decision  in  Butler  v.  Shapleigh,  10 
Gush.  303. 

Sect.  12.  "  On  several  and  distinct  causes  of  action^  If  all  the 
evidence,  which  could  be  legally  offered  in  support  of  two  or  more 
counts,  would  have  been  properly  admissible  under  one  of  them,  such 
counts  are  not  for  several  and  distinct  causes  of  action  within  the 
meaning  of  this  section.  Sayles  v.  Briggs,  1  Met.  291.  —  Elder 
V.  Bemis,  2  Met.  599,  607.  See  also  Totman  v.  Garpenter,  4  Gush. 
148. 

"  And  for  the  defendant  on  any  other  or  others.^*  When  a  jury 
disagree  as  to  one  count  in  a  declaration,  and  find  for  the  plaintiff 
on  another  count,  and  the  plaintiff  thereupon  strikes  out  the  count 
on  which  they  disagree,  the  defendant  is  not  entitled  to  the  costs  of 
trial  oh  that  count.     Soule  v.  Russell,  13  Met.  436. 


PUBLIC   STATUTES,  c.  198,  s.  5-25.  785 

*'  On  the  trial  of  the  counts  upon  which  the  verdict  is  in  his  favor, ^^ 
^e.  As  to  the  mode  of  taxing  costs  when  part  of  the  evidence  in 
support  of  the  counts  on  which  the  plaintiff  prevails,  covers  the 
same  ground  with  a  portion  of  the  evidence  in  support  of  the 
counts  on  which  the  defendant  prevails,  see  Tatem  v.  Adams,  2 
Cush.  180. 

Sect.  13.  For  a  case  in  which  the  rule  laid  down  in  this  section 
was  applied  in  a  petition  to  enforce  a  mechanic's  lien,  see  Foster  v. 
The  Richard  Busteed,  100  Mass.  409,  413. 

Sect.  16.     See  Wright  v.  Dame,  1  Met.  237,  241. 

Sect.  17.  "  And  other  civil  suits  and  proceedings"  A  submis- 
sion to  arbitration  is  such  a  proceeding.  Bond  v.  Fay,  1  Allen  212. 
See  also  note  to  section  1. 

"  In  the  discretion  of  the  court.''"'  To  the  exercise  of  such  discre- 
tion no  exception  will  lie.     Bond  v.  Fay,  1  Allen  212. 

Sect.  18.  Scire  facias  on  a  recognizance  for  the  appearance  of 
the  defendant  in  a  criminal  case  is  a  civil  proceeding  within  the 
meaning  of  this  section.     Commonwealth  v.  Stebbins,  4  Gray  25. 

Sect.  22.  As  to  the  extent  of  the  power  of  arbitrators  regarding 
costs,  see  Jones  v.  Carter,  8  Allen  431.  —  Warren  v.  Waldron,  108 
Mass.  232. 

If  the  award  of  referees,  appointed  under  a  rule  of  court,  is  silent 
on  the  subject  of  costs,  the  prevailing  party  will  be  entitled  to  re- 
cover them.  Woolson  v.  Boston  &  Worcester  R.  R.,  103  Mass. 
580. 

Sect.  23.  In  taxing  costs,  the  witnesses'  certificates  of  their 
travel  and  attendance  are  not  conclusive,  and  costs  for  witnesses 
should  not  be  allowed,  unless  upon  all  the  evidence  introduced  before 
the  clerk,  or  before  the  court  on  appeal  from  the  clerk's  taxation, 
it  appears  that  such  witnesses  were  paid,  or  actually  attended  so 
as  to  be  entitled  to,  their  fees  in  the  case  in  question ;  and  that 
their  attendance  was  procured  reasonably  and  in  good  faith  by  the 
party  in  whose  favor  the  costs  are  taxed.  Miller  v.  Lyon,  6  Allen 
514. 

As  to  taxing  costs  when  there  are  several  defendants,  see  Fales  v. 
Stone,  9  Met.  316. 

Sect.  24.  If  there  is  no  appeal  from  the  decision  of  the  clerk,  his 
taxation  is  final,  and  cannot  be  changed  even  by  a  writ  of  error. 
Barnes  v.  Smith,  104  Mass.  363,  364.  —  Jacobs  v.  Potter,  8  Cush. 
236.  —  Day  v.  Berkshire  Woollen  Co.,  1  Gray  420,  424. 

Sect.  25.  "  The  judgment  shall  he  considered  as  rendered  on  the 
day  when  the  costs  are  finally  taxed  and  alloived.^'     An  appeal  from 
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a  taxation  bv  a  clerk  does  not  of  itself  vacate  the  judgment,  and  if  the 
appeal  is  waived  before  the  hearing  by  the  court,  the  original  judg- 
ment remains  in  force.  Melvin  v.  Bird,  131  Mass.  561,  565.  Sec 
also  Davis  v.  Ferguson,  148  Mass.  603,  604. 

Sect.  27.  "  As  justice  may  required  See  a  case  in  which  it  was 
held  that  the  party  who  prevailed  as  to  the  principal  matter  in 
dispute  upon  the  appeal,  though  not  as  to  all  the  matters  in  dis- 
pute, was  entitled  to  costs.  New  Haven  and  Northampton  Co.  v. 
Northampton,  102  Mass.  116,  126.  See  also  Childs  v.  New  Haven  & 
Northampton  Co.,  135  Mass.  570,  573. 

Sect.  28.  The  term  fees  and  travel  are  to  be  taxed  for  each  term 
while  the  case  is  before  an  auditor  or  held  under  advisement  by  the 
court.     Bliss  v.  Tripp,  16  Gray  287. 

In  addition  to  the  regular  fee  bill,  the  courts  have  power  to  allow 
as  costs  in  proper  cases  the  reasonable  expenses  of  surveys  and  views. 
Stockbridge  Iron  Co.  v.  Cone  Iron  Works,  102  Mass.  80,  89. 

"  Tlie  plaintiff  shall  he  allowed  only  one  term  fee  if  the  defendant  is 
defaulted  tvithout  having  appeared.''^  This  does  not  apply  when  the 
defendant,  although  defaulted  on  the  main  issue,  has  availed  himself 
of  the  right  of  being  heard  upon  the  assessment  of  damages,  and  of 
moving  that  such  assessment  be  made  by  a  jury.  Galligan  v.  Clark, 
119  Mass.  83. 

"  For  travel.'*  When  a  party  to  a  suit  resides  out  of  the  state,  his 
travel  within  the  state  can  be  taxed.     White  v.  Judd,  1  Met.  293. 


CHAPTER  199. 

OF  THE   FEES   OP   CERTAIN   OFFICERS. 
SHERIFFS,    DEPUTY   SHERIFFS,   AND   COXSTABLES. 

Section  6.  As  to  charges  for  custody  of  personal  property,  see 
Cutter  V.  Howe,  122  Mass.  541,  543. 

^'■But  such  percentage  shall  he  allowed  only  upon  the  amount  actu- 
ally collected^'  As  to  the  earlier  law  on  this  subject,  see  Boswell  v. 
Dingley,  4  Mass.  411. 

Sect.  8.  Except  as  provided  in  this  section  no  charge  can  be 
made  for  a  horse  and  carriage.  Weston  v.  Weston,  102  Mass.  514, 
519. 

JURORS,   WITNESSES,   COMMISSIONERS,    ETC. 

Sect.  14.  As  to  the  fees  to  be  allowed  to  witnesses  who  attend  in 
several  cases  at  the  same  time,  see  Barber  v.  Parsons,  145  Mass.  203, 
204. 
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"  And  each  witness  shall  certify  in  writing  the  amount  of  his  travel 
and  attendance.'^  As  to  the  cases  in  which  such  a  certificate  can 
be  shown  to  be  false,  see  Cook  v.  Holmes,  1  Mass.  295. 

SPECIAL   PROVISIONS. 

Sect.  23.  "  All  public  officers."  A  commissioner,  appointed  by 
the  governor  of  another  state  to  take  depositions  in  this  state,  is  not 
one  of  the  officers  here  referred  to.  Lyman  v.  Hayden,  118  Mass. 
422,  423. 

As  to  the  effect  of  this  section,  see  also  Howard  v.  Proctor,  7  Gray 
128,  132.  —  Converse  v.  Jennings,  13  Gray  77,  78. 

Sect.  28.     See  Briggs  v.  Taunton,  110  Mass.  423,  426. 


PAET    IV. 

OF   CRIMES,    PUNISHMENTS,    PROCEEDINGS   IN    CRIMINAL 
CASES,   AND  PRISONS. 


TITLE     I. 

OP  CRIMES  AND  PUNISHMENTS. 


CHAPTER  200. 

OF  THE  RIGHTS   OF  PERSONS  ACCUSED. 

Section  6.  A  former  conviction  for  assault  and  battery,  obtained  by 
collusion  of  the  defendant  before  a  justice  of  the  peace,  is  no  bar  to 
an  indictment  for  the  same  offence.  Commonwealth  v.  Dascom,  111 
Mass.  404,  406. 

Sect.  7.  As  to  the  constitutionality  of  this  provision,  and  gener- 
ally as  to  the  cases  in  which  a  party  may  be  tried  a  second  time,  see 
Commonwealth  v.  Roby,  12  Pick.  496,  502.  —  Commonwealth  v. 
Sholes,  13  Allen  554,  556.  —  Commonwealth  v  Farrell,  105  Mass. 
189. 


CHAPTER  201. 

OP  OFFENCES  AGAINST  THE   SOVEREIGNTY  OF  THE   COMMONWEALTH. 


CHAPTER  202. 

OF  OFFENCES  AGAINST  THE  PERSON. 

As  to  how  far  suicide  is  to  be  considered  a  crime  in  Massachusetts, 
see  Commonwealth  v.  Mink,  123  Mass.  422,  425. 

Section  1.     "  Or  in  the  commission  of,  or  attempt  to  commit,  a 
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crime  punishable  with  death  or  imprisonment  for  Ufe.''^  See  Com- 
monwealth V.  Pemberton,  118  Mass.  36,  42. 

"  Or  committed  with  extreme  atrocity  or  cruelty.''^  No  premedita- 
tion of  such  atrocity  or  cruelty  need  be  alleged  or  proved.  Com- 
monwealth V.  Desmarteau,  16  Gray  1,  9. 

As  to  what  amounts  to  such  atrocity  and  cruelty,  see  Common- 
wealth V.  Devlin,  126  Mass.  253. 

Sect.  3.  Notwithstanding  this  provision,  the  supreme  court 
may,  without  the  intervention  of  a  jury,  award  sentence  of  death 
against  a  prisoner,  who,  to  an  indictment  for  murder  in  the  usual 
form,  has  pleaded  guilty  of  murder  in  the  first  degree.  Opinion 
of  Justices,  9  Allen  585.  —  Green  v.  Commonwealth,  12  Allen  155. 
166. 

Sect.  6.  This  provision  is  not  inconsistent  with  the  twelfth  article 
of  the  Declaration  of  Rights,  Green  v.  Commonwealth,  12  Allen 
155,  170.  —  Commonwealth  v.  Gardner,  11  Gray  438. —  Common- 
wealth V.  Desmarteau,  16  Gray  1. 

Sect.  15.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Welsh,  7  Gray  324. 

Sect.  16.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Mitchell,  7  Gray  324. 

Sect.  17.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Barrett,  108  Mass.  302. 

Sect.  18.  As  to  what  danger  of  bodily  harm  will  justify  the  kill- 
ing of  another  in  self-defence,  see  Commonwealth  v.  O'Malley,  131 
Mass.  423.  —  Commonwealth  v.  Woodward,  102  Mass.  155,  161. 

For  a  case  of  a  quack  doctor  who  was  convicted  of  having  com- 
mitted manslaughter  by  saturating  the  clothes  of  his  patient  with 
kerosene  and  thereby  causing  her  death,  see  Commonwealth  v. 
Pierce,  138  Mass.  165. 

Sect.  19.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Blaney,  133  Mass.  571. 

Sect.  22.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Mowry,  11  Allen  20. 

"  With  intent^  if  resisted^  to  kill  or  maimJ^  See  Commonwealth  v. 
Martin,  17  Mass.  359. 

"  Wounds."  Evidence  that  the  defendant  made  a  slight  scratch 
on  the  face  of  the  person  assaulted,  by  rupturing  the  cuticle  only, 
without  separating  the  whole  skin,  is  not  sufficient  as  proof  of 
wounding.     Commonwealth  v.  Gallagher,  6  Met.  565. 

"  Strikes."  Evidence  that  the  defendant  put  his  arms  around  the 
neck  of  the  person  assaulted,  threw  him  on  the  ground,  and  held 
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him  jammed  down  to  the  ground,  is  not  sufficient  as  proof  of 
striking.     Commonwealth  v.  Gallagher,  6  Met.  565. 

Sect.  24.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Humphries,  7  Mass.  242,  —  Commonwealth  v. 
Clifford,  8  Cush.  215.  —  Commonwealth  v.  Griffiths,  126  Mass.  252. 

Sect.  25.  Snatching  a  bank  bill  from  the  owner's  hand,  and 
thereby  touching  his  hand,  but  with  no  intention  of  injuring  or 
touching  his  person,  is  not  within  this  section.  Commonwealth  v. 
Ordway,  12   Cush.  270. 

As  to  the  proper  form  of  indictment  under  this  section,  see  Com- 
monwealth V.  Sanborn,  14  Gray  393. 

Sect.  27.  The  age  of  the  female  need  not  be  stated  in  the  indict- 
ment.    Commonwealth  v.  Sugland,  4  Gray  7. 

As  to  the  form  of  indictment  under  this  section,  see  also  Com- 
monwealth V.  Fogerty,  8  Gray  489. 

A  person  indicted  for  rape  may  be  convicted  of  an  assault  and 
battery,  the  latter  offence  being  necessarily  charged  substantially  in 
an  indictment  for  rape.  Commonwealth  v.  Drum,  19  Pick.  479. 
See  also  P.  S.  c.  214,  s.  18. 

"  In  a  prosecution  for  rape  the  character  of  the  woman  for  chastity 
is  involved  in  the  issue,  and  may  be  impeached  by  general  evidence 
of  her  reputation,  but  particular  instances  of  criminal  connection 
with  other  persons  than  the  defendant  are  inadmissible."  Morton, 
J.,  in  Commonwealth  v.  Harris,  181  Mass.  336. 

"  Against  her  will."  These  words  are  equivalent  to  "  without  her 
consent,"  and  the  crime  may  be  committed  although  the  woman  is 
at  the  time  insensible,  and  therefore  incapable  of  exercising  any  will. 
Commonwealth  v.  Burke,  105  Mass.  376.  See  also,  as  to  want  of 
consent  on  the  part  of  the  woman,  Commonwealth  v.  McDonald,  110 
Mass.  405. 

Sect.  28.  In  a  case  in  which  the  jury  returned  a  verdict  that  the 
defendant  was  not  guilty  of  an  assault  with  an  attempt  to  commit  a 
rape,  but  was  guilty  of  an  assault  and  improper  and  unlawful  inter- 
course, &c.,  it  was  held  that  the  verdict  warranted  a  judgment 
against  the  defendant  for  a  simple  assault.  Commonwealth  v.  Fisch- 
blatt,  4  Met.  354. 

As  to  the  form  of  indictment  under  this  section,  see  Common- 
wealth V.  Thompson,  116  Mass.  346,  348. 

"  JVhoever  assaults  a  female  loith  intent  to  commit  a  rape"  Such 
an  assault  may  be  committed  upon  a  child  under  the  age  of  ten 
years,  although  the  child  offers  no  resistance.  Commonwealth  v. 
Roosnell,  143  Mass.  32,  37. 
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Sect.  29.  "  Threatens^  to  accuse  another  of  a  crime.'^  A  false 
statement  that  a  warrant  has  been  issued  to  arrest  a  person  for 
crime,  and  that  such  warrant  will  be  served  unless  money  is  paid  to 
stay  the  process,  is  a  threat  to  accuse  of  crime  within  the  meaning 
of  this  section.     Commonwealth  v.  Mui-phy,  12  Allen  449. 

As  to  what  constitutes  a  threat  to  accuse  one  of  a  crime,  see  also 
Commonwealth  v.  Carpenter,  108  Mass.  15. 

"  Maliciously  threatens  an  injury  to  the  person  or  property  of  an- 
other^ ivith  intent^^  ^c.  See  Carew  v.  Rutherford,  106  Mass.  1,  9. 
As  to  the  meaning  of  the  word  "  maliciously,"  see  Commonwealth  v. 
Goodwin,  122  Mass.  20,  35.  —  Commonwealth  v.  Buckley,  148  Mass. 
27,  28. 

"  With  intent  thereby  to  extort  money. ''^  As  to  the  meaning  of  this 
phrase,  see  Commonwealth  v.  Coolidge,  128  Mass.  55,  57.  Upon 
the  question  of  such  intent,  evidence  of  the  truth  of  the  accusation 
is  in  some  cases  admissible.  Commonwealth  v.  Jones,  121  Mass. 
57.  —  Commonwealth  v.  Buckley,  148  Mass.  27,  28. 

As  to  the  form  of  indictment  under  this  section,  see  Common- 
wealth V.  Murphy,  12  Allen  449.  — Robinson  v.  Commonwealth,  101 
Mass.  27.  —  Commonwealth  v.  Moulton,  108  Mass.  307.  —  Common- 
wealth V.  Dorus,  108  Mass.  488.  —  Commonwealth  v.  Goodwin,  122 
Mass.  19,  33.  —  Commonwealth  v.  Philpot,  130  Mass.  59. 

Sect.  30.  See  Commonwealth  v.  Nickerson,  5  Allen  518.  —  Com- 
monwealth V.  Blodgett,  12  Met.  56. 

Sect.  32.  An  indictment  under  this  section  need  not  contain  an 
averment  that  the  mixture  was  poisonous,  or  that  the  defendant 
knew  it  to  be  so.  Commonwealth  v.  Galavan,  9  Allen  271.  —  Com- 
monwealth V.  Hobbs,  140  Mass.  443,  446.  As  to  the  form  of  indict- 
ment under  this  section,  see  also  Commonwealth  v.  Bearse,  108 
Mass.  487. 


CHAPTER   203. 

OF  OFFENCES  AGAINST  PEOPERTY. 

Section  1.  As  to  the  words  "  burns  "  and  "  burnt  "  in  this  sec- 
tion, see  Commonwealth  v.  Tucker,  110  Mass.  403,  404. 

"  The  divelling -house  of  another T  If  a  house  has  never  been  occu- 
pied by  the  person  named  in  the  indictment,  it  is  not  his  dwelling- 
house  within  the  meaning  of  this  section.  Commonwealth  v.  Barney, 
10  Cush.  478.  — Commonwealth  v.  Hayden,  150  Mass.  332. 

An  indictment  under  this  section  cannot  be  maintained  on  proof 


792  OFFENCES  AGAINST  PROPERTY. 

that  the  defendant  burned  the  house  by  the  procurement  of  its  owner. 
Commonwealth  v.  Makeley,  131  Mass.  421. 

Under  an  indictment  for  burning  a  dwelling-house,  the  defendant 
cannot  be  convicted  under  section  4  for  burning  a  building  not  a 
dwelling-house.     Commonwealth  v.  Hayden,  150  Mass.  332. 

Sect.  2,  Erected  for  public  use.^'  See  Commonwealth  v.  Horri- 
gau,  2  Allen  159. 

''Of  another.'"     See  Commonwealth  v.  Buckley,  148  Mass.  27,  29. 

"  Being,  with  the  property/  therein  contained,  of  the  value  of  one 
thousand  dollars.''^  As  to  the  proper  mode  of  alleging  this  fact  in 
an  indictment,  see  Commonwealth  v.  Brailey,  134  Mass.  527. 

"  Within  the  curtilage.''^  As  to  the  meaning  of  these  words,  see 
Commonwealth  v.  Barney,  10  Cush.  480. 

Sect.  4.  As  to  the  form  of  indictment  mider  this  section,  see 
Commonwealth  v.  Hamilton,  15  Gray  480.  —  Commonwealth  v. 
Lamb,  1  Gray  493.  —  Commonwealth  v  Squire,  1  Met.  258.  —  Com- 
monwealth V.  Hayden,  150  Mass.  332,  333. 

Sect.  7.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Goldstein,  114  Mass.  272. 

Sect.  10.  "  Whoever  breaks  and  enters.''''  As  to  what  constitutes 
"  breaking,"  see  Commonwealth  v.  Strupney,  105  Mass.  588,  590.  — 
Commonwealth  v.  Trimmer,  1  Mass.  476. 

Sect.  11.  As  to  the  form  of  indictment  under  this  section,  see 
Tully  V.  Commonwealth,  4  Met.  357. 

Sect.  12.  To  constitute  an  offence  under  this  section,  it  is  neces- 
sary that  the  building  entered  should  be  owned  by  a  person  other 
than  the  defendant,  and  such  ownership  must  be  alleged  in  the  in- 
dictment.    Commonwealth  v.  Ferris,  108  Mass.  1,  4. 

As  to  the  form  of  indictment  under  this  section,  see  Common- 
wealth V.  Tuck,  20  Pick.  356.  —  Devoe  v.  Commonwealth,  3  Met. 
316.  —  Josslyn  v.  Commonwealth,  6  Met.  236.  —  Commonwealths. 
Moore,  130  Mass.  45.  —  Commonwealth  v.  Moriarty,  135  Mass.  540. 

Sect.  15.  "  In  the  daytime.''''  In  an  indictment  under  this  sec- 
tion it  need  not  be  alleged  that  the  offence  was  committed  in  the 
daytime.     Commonwealth  v.  Reynolds,  122  Mass.  454, 457. 

Sect.  16.  "  Whoever  steals.^'  See  Commonwealth  v.  Williams, 
2  Cush.  582. 

"  In  a  building."  Under  St.  1851,  c.  156,  s.  4,  it  was  held  that  a 
woman  stealing  in  a  building  owned  by  her  husband  was  not  liable 
to  punishment  for  larceny  in  a  building.  Commonwealth  v.  Hart- 
nett,  3  Gray  450. 

Upon  an  indictment  for  larceny  in  a  "  refreshment  saloon,"  the  de- 
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fendant  can  be  sentenced  only  for  simple  larceny,  and  not  for  lar- 
ceny in  a  building.     Commonwealth  v.  Mahar,  8  Gray  469. 

In  order  to  constitute  larceny  "  in  a  building,"  the  property  stolen 
must  be  under  the  protection  of  the  house,  and  not  under  the  eye  or 
personal  care  of  some  one  who  happens  to  be  in  the  house.  Com- 
monwealth V.  Lester,  129  Mass.  101, 103.  —  Commonwealth  v.  Smith, 
111  Mass.  429,  430.  —  Commonwealth  v.  Nott,  135  Mass.  269,  272. 

Sect.  19.  To  constitute  the  offence  of  larceny  "  by  stealing  from 
the  person,"  under  this  section,  it  is  not  necessary  that  the  taking 
should  be  done  either  openly  and  violently,  or  privily  and  fraudu- 
lently ;  but  if  it  is  with  the  knowledge,  though  without  the  dissent 
or  resistance  of  the  owner,  the  offence  is  equally  committed,  provided 
the  taking  is  with  an  intention,  on  the  part  of  the  offender,  to  de- 
prive the  owner  of  his  property.  Commonwealth  v.  Dimond,  3  Cush. 
235. 

As  to  the  form  of  indictment  under  this  section,  see  Common- 
wealth V.  Sherman,  105  Mass.  169,  171.  —  Commonwealth  v.  Collins, 
138  Mass.  483. 

As  to  what  caption  and  asportation  are  necessary  in  order  to  con- 
stitute larceny,  see  Commonwealth  v.  Luckis,  99  Mass.  431. 

As  to  what  intent  makes  a  taking  larceny,  when  the  intent  is  not 
to  deprive  the  owner  wholly  of  his  property,  see  Commonwealth  v. 
Mason,  105  Mass.  163,  167. 

Sect.  20.  See  Commonwealth  v.  Stebbins,  8  Gray  492.  —  Com- 
monwealth V.  McKenney,  9  Gray  114. 

As  to  the  description  of  the  stolen  property  necessary  in  an  indict- 
ment under  this  section,  see  Commonwealth  v.  Brettun,  100  Mass. 
206.  —  Commonwealth  v.  Butts,  124  Mass.  449,  452. 

As  to  when  the  finder  of  lost  goods  will,  by  conversion  of  such 
goods  to  his  own  use,  be  guilty  of  larceny,  see  Commonwealth  v. 
Titus,  116  Mass.  42,  44. 

When  a  person  fraudulently  obtains  possession  of  the  property  of 
another,  with  intent,  at  the  time  when  he  receives  it,  to  convert  it  to 
his  own  use,  the  owner  intending  to  part  with  his  possession  merely, 
and  not  with  his  title  to  the  property,  such  person  is  guilty  of  lar- 
ceny.    Commonwealth  v.  Barry,  124  Mass.  325,  327. 

Where  one  steals  property  in  another  of  the  United  States  and 
brings  the  stolen  property  into  this  state,  he  is  guilty  of  larceny 
here.  Commonwealth  v.  Holder,  9  Gray  7.  —  Commonwealth  v. 
Andrews,  2  Mass.  14.  Otherwise,  however,  where  the  original  lar- 
ceny was  committed  in  the  British  Provinces.  Commonwealth  v. 
Uprichard,  3  Gray  434. 
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As  to  what  constitutes  larceny,  see  also  Commonwealth  v.  Barry, 
125  Mass.  390. 

"  Bank  /lote."     See  Eastman  v.  Commonwealth,  4  Gray  416. 

"  Book  of  accounts.''     See  Commonwealth  v.  Williams,  9  Met.  273. 

"  Receipt,  release.""     See  Commonwealth  v.  Williams,  9  Met.  273. 

Sect.  24.  '■^Convicted  at  the  same  term  of  the  court  .  .  .  of  three 
distinct  larcenies.''''  See  Commonwealth  v.  Hope.  22  Pick.  1.  —  Ste- 
vens V.  Commonwealtli,  4  Met.  361,  364. —  Crowley  v.  Common- 
wealth, 11  Met.  575.  —  Kite  v.  Commonwealth,  11  Met.  581. 

"  Shall  he  deemed  a  common  and  notorious  thief,''  ^c.  In  order 
to  warrant  the  sentence  prescribed  by  this  section,  it  is  not  neces- 
sary that  the  person  convicted  should  be  adjudged,  in  terms,  to  be  a 
common  and  notorious  thief.     Rice  v.  Commonwealth,  12  Met.  246. 

If  a  person  is  convicted  of  three  distinct  larcenies  at  the  same 
term,  there  must  be  a  consolidated  judgment  against  him  as  provided 
in  this  section.  If  separate  judgments  are  awarded  on  the  separate 
convictions,  all  the  judgments  are  erroneous.  Haggett  v.  Common- 
wealth, 3  Met.  457. 

Sect.  33.  "  Shall  secure  the  property  alleged  to  he  stolen'''  As  to 
the  extent  of  the  powers  of  the  officer  in  attempting  to  secure  the 
property  alleged  to  be  stolen,  see  Banks  v.  Farwell,  21  Pick.  156. 

'•'-The  stolen  property  shall  he  restored."  It  must  be  the  identical 
property  stolen,  and  not  its  proceeds.  Commonwealth  v.  Boudrie,  4 
Gray  418. 

Sect.  36.  See  Commonwealth  v.  Tivnon,  8  Gray  375.  —  Com- 
monwealth V.  Day,  138  Mass.  186. 

Sect.  37.  As  to  the  distinction  between  embezzlement  and  lar- 
ceny, see  Commonwealth  v.  O'Malley,  97  Mass.  584.  —  Common- 
wealth V.  Davis,  104  Mass.  548.  —  Commonwealth  v.  Barry;  116 
Mass.  1,  6.  See  also  Commonwealth  v.  Berry,  cited  under  sec- 
tion 43. 

Fraudulent  conversion  to  his  own  use,  of  money  paid  to  one  by 
mistake,  is  not  within  this  section.  Commonwealth  v.  Hays,  14 
Gray  62. 

A  mortgage  deed  may  be  the  subject  of  embezzlement  under  this 
section.     Commonwealth  v.  Concannon,  5  Allen  502,  506. 

Indictments  under  sections  which,  like  this,  declare  that  persons 
guilty  of  certain  acts  of  embezzlement  "  shall  be  deemed  guilty  of 
simple  larceny  "  must  contain  an  allegation  that  the  defendant  "  felo- 
niously did  steal,  take,  and  carry  away  "  the  property  which  is  the 
subject  of  the  indictment.  Commonwealth  v.  Pratt,  132  Mass. 
246.     • 
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As  to  the  form  of  indictment  under  this  section,  see  also  Common- 
wealth V.  Doherty,  127  Mass.  20. 

For  another  case  arising  under  this  section,  see  Commonwealth  v. 
Hussey,  111  Mass.  432. 

Sect.  39,  As  to  the  form  of  indictment  under  this  section,  see 
note  to  section  37. 

Sect.  40.  "  An  officer,  agent,  clerk,  or  servant."  A  treasurer  of 
a  railroad  or  corporation  is  such.  Commonwealth  v.  Tuckerman,  10 
Gray  173,  187. 

A  person  who  was  employed  to  collect  bills  for  the  proprietors  of 
a  newspaper  establishment,  and  who  converted  to  his  own  use  the 
money  collected  by  him,  was  held  not  to  be  an  agent  or  servant, 
within  the  meaning  of  this  section.  Commonwealth  v.  Libbey,  11 
Met.  64. 

As  to  whether  an  auctioneer  may  be  an  agent  or  servant,  within 
the  meaning  of  this  section,  see  Commonwealth  v.  Stearns,  2  Met. 
343. 

A  mechanic,  receiving  materials  to  be  made  into  shoes  at  his  own 
shop,  is  not  the  agent  or  servant  of  the  person  furnishing  the  leather, 
within  the  meaning  of  this  section.  Commonwealth  v.  Young,  9 
Gray  5. 

"  Of  an  ificorporated  company/"  This  includes  savings  banks. 
Commonwealth  v.  Pratt,  137  Mass.  98,  105. 

"  Embezzles."  As  to  what  constitutes  emhezzlement  within  the 
meaning  of  this  section,  see  Commonwealth  v.  Tuckerman,  10  Gray 
173,  201.  —  Commonwealth  v.  Smith,  129  Mass.  104,  109.— Com- 
monwealth V.  Este,  140  Mass.  279,  284. 

"  Ally  property  of  another. ^^  By  this  is  meant  the  property  of  any 
person  except  the  officer,  agent,  clerk,  or  servant  who  embezzles  it. 
Commonwealth  v.  Stearns,  2  Met.  343. 

It  is  no  defence  to  an  indictment  for  embezzlement,  that  the  money 
was  intrusted  to  the  defendant  for  an  illegal  purpose.  Common- 
wealth V.  Cooper,  130  Mass.  285,  288. 

As  to  the  form  of  indictment  under  this  section,  see  Common- 
wealth V.  Smith,  116  Mass.  40.  —  Commonwealth  v.  Pratt,  137  Mass. 
98, 105.     Also  note  to  section  37. 

Sect.  41.  "  Ayi  officer."  As  to  the  meaning  of  the  word  "  offi- 
cer," see  Commonwealth  v.  Wyman,  8  Met.  247. 

"  Of  an  incorporated  hank."  This  includes  banks  incorporated 
subsequently  to  the  passing  of  the  statute,  and  those  created  under 
the  laws  of  the  United  States.     Commonwealth  v.  Tenney,  97  Mass. 


796  OFFENCES  AGAINST  PROPERTY. 

60,  56.  But  it  seems  that  it  does  not  include  savings  banks.  Com- 
monwealth V.  Pratt,  137  Mass.  98,  104. 

The  effect  of  U.  S.  St.  1864,  c.  106,  was,  however,  to  make  the  em- 
bezzlement of  the  funds  of  a  national  bank  by  one  of  its  officers  an 
offence  exclusively  cognizable  by  the  United  States  courts.  Com- 
monwealth V.  Felton,  101  Mass.  204. 

"  Fraudulently  converts.^''  See  Commonwealth  v.  Tenney,  97 
Mass.  50,  56. 

"  Fraudulently  takes  and  secretes  with  intent  to  do  so."  See  Com- 
monwealth V.  Shepard,  1  Allen  575. 

As  to  the  form  of  indictment  under  this  section,  see  Common- 
wealth V.  Pratt,  137  Mass.  98, 105.     Also  note  to  section  37. 

Sect.  43.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Smart,  6  Gray  15.  —  Commonwealth  v.  Simpson, 
9  Met.  138.     Also  note  to  section  37. 

It  has  been  held  that  an  indictment  under  this  section  would  not 
lie  against  a  servant  of  a  copartnership,  who  fraudulently  appropri- 
ated money  delivered  to  him  by  one  member  of  the  firm  with  direc- 
tions to  carry  it  to  another  member  ;  —  the  offence  being  really 
larceny,  and  not  embezzlement,  for  the  reason  that  the  money,  at  the 
time  when  it  was  appropriated  by  the  servant,  was  constructively 
in  the  possession  of  his  master.  Commonwealth  v.  Berry,  99  Mass. 
428. 

"  Such  property."  These  words  cover  only  property  which  may 
be  the  subject  of  larceny,  and  which  has  been  received  by  the  de- 
fendant to  be  carried  for  hire.  Commonwealth  v.  Williams,  3  Gray 
461. 

Sect.  44.  "  Or  other  officer,  clerk,  agent,  or  servant."  See  Com- 
monwealth V.  Bennett,  118  Mass.  443,  453. 

"J/;  shall  he  sufficient  to  allege  generally,"  ^c.  This  provision  is 
not  unconstitutional  as  being  in  conflict  with  article  12  of  the  Decla- 
ration of  Rights.     Commonwealth  v.  Bennett,  118  Mass.  443,  451. 

As  to  what  allegation  will  be  sufficient  under  this  provision,  see 
Commonwealth  v.  Butterick,  100  Mass.  1,  8.  —  Commonwealth  v. 
Bennett,  118  Mass.  443,  451. 

"  And  it  shall  he  sufficient  to  maintain  the  charge  in  the  indictment, 
and  shall  not  he  deemed  a  variance,  if  it  is  proved"  ^c.  See  Com- 
monwealth V.  Bennett,  118  Mass.  443,  453. 

For  the  history  of  this  section,  see  Commonwealth  v.  Wyman,  8 
Met.  247,  254. 

This  section  does  not  apply  to  an  indictment  for  obtaining  money 
by  false,  pretences.     Commonwealth  v.  Howe,  132  Mass.  250,  258. 
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Sect.  45.  As  to  the  form  of  indictment  under  this  section,  see 
note  to  section  37. 

Sect.  46.  As  to  the  form  of  indictment  under  this  section,  see 
note  to  section  37. 

Sect.  47.  As  to  the  form  of  indictment  under  this  section,  see 
note  to  section  37. 

Sect.  48.  As  to  the  form  of  indictment  under  this  section,  see 
Stevens  v.  Commonwealth,  6  Met.  241.  — Commonwealth  v.  Hogan, 
121  Mass.  373.  —  Commonwealth  v.  Sullivan,  136  Mass.  170. 

It  is  no  defence  to  an  indictment  under  this  section  that  the  de- 
fendant received  the  stolen  goods  as  a  friendly  act,  and  without  ben- 
efit to  himself  or  any  intent  to  receive  benefit.  Commonwealth  v. 
Bean,  117  Mass.  141. 

"  Knowing  the  same  to  have  been  stolen^  See  Commonwealth  v. 
Leonard,  140  Mass.  473,  479. 

Sect.  50.  Prior  to  statute  provision  the  receiver  of  stolen  goods 
could  not  be  convicted  until  after  the  conviction  of  the  person  who 
stole  the  goods.     Commonwealth  v.  Andrews,  3  Mass.  126. 

Sect.  51.  "  Knowing  the  same  to  have  been  embezzled."  See 
Commonwealth  v.  Leonard,  140  Mass.  479. 

Sect.  58.     See  Commonwealth  v.  Collins,  12  Allen  181. 

Sect.  59.  As  to  the  county  in  which  offences  under  this  section 
may  be  punished,  see  P.  S.  c.  213,  s.  21.  See  also  Commonwealth 
v.  Taylor,  105  Mass.  172. 

This  section  applies,  although  the  property  obtained  by  false  pre- 
tences is  parted  with,  by  the  person  from  whom  it  is  so  obtained,  as 
a  charitable  gift.     Commonwealth  v.  Whitcomb,  107  Mass.  486. 

As  to  what  is  a  "  false  pretence "  within  the  meaning  of  this 
section,  see  Commonwealth  v.  Walker,  108  Mass.  309,  312.  —  Com- 
monwealth V.  Wilgus,  4  Pick.  177.  —  Commonwealth  v.  Stevenson, 
127  Mass.  446.  —  Commonwealth  v.  Jackson,  132  Mass.  16. 

This  section  does  not  cover  the  case  of  a  payment  made  upon  a 
judgment,  to  obtain  which,  as  one  step  towards  obtaining  the  money, 
false  pretences  were  used.  Commonwealth  v.  Harkins,  128  Mass. 
79,  83. 

The  person  whom  it  was  intended  to  defraud,  need  not  be  the 
same  person  to  whom  the  false  pretences  were  made,  and  from  whom 
the  property  was  obtained.  Commonwealth  v.  Call,  21  Pick  515. 
See  also  P.  S.  c.  204,  s.  13. 

One  who  obtains  money  upon  a  mortgage  of  personal  property, 
which  he  falsely  represents  that  he  owns,  may  be  convicted  under 
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this  section.  Commonwealth  v.  Lincoln,  11  Allen  233.  —  Common- 
wealth V.  Lee,  149  Mass.  179,  184. 

One  who  obtains  money  from  another  by  falsely  representing  to 
him  that  on  a  previons  occasion  he  had  omitted  to  return  the  proper 
change  to  the  person  making  the  representation,  and  thereby  in- 
ducing him  to  correct  the  supposed  mistake,  is  not  within  this  sec- 
tion.    Commonwealth  v.  Norton,  11  Allen  266. 

One  who  obtains  from  another  by  false  pretences  only  what  is 
rightfully  due  him  from  the  latter,  cannot  be  convicted  under  this 
section.     Commonwealth  v.  McDuffy,  126  Mass.  467,  469. 

A  person  may  be  deemed  to  "  obtain "  a  signature  within  the 
meaning  of  this  section,  although  the  instrument  to  which  the  signa- 
ture is  affixed  is  not  delivered  to  him.  Commonwealth  v.  Hutchi* 
son,  114  Mass.  325,  327. 

One  who  obtains  a  loan  of  money  from  another  by  false  pretences 
may  be  convicted  under  this  section,  and  his  intention  or  ability  to 
repay  the  amount  borrowed  is  immaterial.  Commonwealth  v.  Coe, 
115  Mass.  481,  502. 

As  to  the  pretences  which  under  this  section  must  be  in  writing, 
see  Commonwealth  v.  Coe,  115  Mass.  481,  500.  —  Commonwealth  v. 
Parmenter,  121  Mass.  354,  356. 

As  to  the  form  of  indictment,  &c.,  under  this  section,  see  Com- 
monwealth V.  Lincoln,  11  Allen  233.  —  Commonwealth  v.  Nason,  9 
Gray  125.  —  Commonwealth  v.  Jeffries,  7  Allen  548.  —  s.  c.  12  Al- 
len 145.  —  Commonwealth  v.  Lannan,  1  Allen  590,  —  Common- 
wealth V.  Hooper,  104  Mass.  549.  —  Commonwealth  v.  Walker,  108 
Mass.  309,  312. — Commonwealth  v.  Dean,  110  Mass.  64.  —  Com- 
monwealth V.  Hulbert,  12  Met.  446.  —  Commonwealth  v.  Strain,  10 
Met.  521.  —  Commonwealth  v.  Call,  21  Pick.  515.  —  Commonwealth  v. 
Coe,  115  Mass.  481,  489.  —  Commonwealth  v.  Parmenter,  121  Mass. 
354. — Commonwealth  v.  Stevenson,  127  Mass.  446.  —  Common- 
wealth V.  Howe,  132  Mass.  250,  258.  —  Commonwealth  v.  Devlin, 
141  Mass.  423.  —  Commonwealth  v.  Blood,  141  Mass.  571. 

Sect.  60.     See  Commonwealth  v.  Walker,  108  Mass.  309,  312. 

Sect.  65.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Parker,  117  Mass.  112. 

Sect.  67.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Brown,  15  Gray  189. 

As  to  what  constitutes  the  offence  prohibited  by  this  section,  see 
Commonwealth  v.  Harriman,  127  Mass.  287,  289.  —  Commonwealth 
V.  Williams,  127  Mass.  285,  286. 
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For  another  case  arising  under  this  section,  see  Commonwealth  v. 
Bray  man,  136  Mass.  438. 

Sect.  69.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Wallace,  108  Mass.  12. 

As  to  the  particularity  of  description  of  the  concealed  property 
required  in  an  indictment  under  this  section,  see  Commonwealth  v. 
Strangford,  112  Mass.  289,  292. 

Sect.  70.  A  mortgagor,  who  sells  the  mortgaged  property,  will 
not  be  punishable  under  this  section,  unless  he  makes  such  sale,  both 
without  the  written  consent  of  the  mortgagee,  and  without  informing 
the  purchaser  that  the  property  is  mortgaged.  Commonwealth  v, 
Damon,  105  Mass.  580. 

One  to  whom  property  is  sold  by  a  mortgagor,  contrary  to  the  pro- 
visions of  this  section,  may  treat  such  sale  as  void.  Bryant  v.  Pol- 
lard, 10  Allen  81,  82. 

But  if  the  sale  is  made  with  the  oral  consent  of  the  mortgagee,  the 
title,  as  against  him,  will  pass  to  the  vendee.     Stafford  v.  Whitcomb, 

8  Allen  518. 

Sect.  72.  Proof  that  a  negotiable  note  has  been  transferred  in 
violation  of  this  section,  will  not  defeat  an  action  upon  the  note, 
brought  by  a  bont  fide  holder,  who  took  it  before  maturity  and  for 
a  valuable  consideration.  Gardner  v.  Gager,  1  Allen  502,  504. — 
Draper  v.  Saxton,  118  Mass.  428,  431. 

An  offence,  which  is  punishable  under  this  section,  cannot  be  the 
subject  of  an  indictment  as  an  embezzlement  under  section  37. 
Commonwealth  v.  Butterick,  100  Mass.  1,  10. 

As  to  the  effect  of  this  section,  see  also  Lord  v.  Bigelow,  124 
Mass.  185,  189.  —  Reeve  v.  Dennett,  137  Mass.  315,  317. 

Sect.  74.     See  Commonwealth  v.  Reed,  150  Mass.  67. 

Sect.  83.  For  a  case  of  a  complaint  under  this  section,  see  Com- 
monwealth V.  Williams,  110  Mass.  401. 

Sect.  93.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Brooks,  9  Gray  299.  —  Commonwealth  v.  Soule, 

9  Gray  304. 

As  to  the  meaning  of  the  word  "  maliciously  "  in  this  section,  see 
Commonwealth  v.  Walden,  3  Cush.  558. 

For  a  case  of  an  indictment  for  an  attempt  to  commit  the  offence 
described  in  this  section,  see  Commonwealth  v.  McLaughlin,  105 
Mass.  460. 

Sect.  95.  "  Breaks  glass  in  a  building.''^  An  indictment  under 
this  section  must  aver  the  glass  to  be  a  part  of  a  building.     An  al- 
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legation  in  the  terms  of  this  section  will  not  be  sufficient.  Common- 
wealth V.  Bean,  11  Cush.  414. 

Sect.  103.  "  Maliciously ."  As  to  the  meaning  of  this  word,  see 
Commonwealth  v.  Walden,  3  Cush.  558. 

"  Destroys.''^  As  to  the  meaning  of  this  word,  see  Commonwealth 
V.  Soule,  2  Met.  21. 

"  In  any  manner  or  hy  any  means  not  particularly  described  or 
mentioned  in  this  chapter.^^  See  Commonwealth  v.  Falvey,  108  Mass. 
304,  306. 

As  to  the  form  of  indictment  under  this  section,  see  Common- 
wealth V.  Cox,  7  Allen  577.  —  Commonwealth  v.  Falvey,  108  Mass. 
304.  —  Commonwealth  v.  Dougherty,  6  Gray  349. 
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The  common  law  relative  to  forgery  is  not  superseded,  but  any 
forgery,  which  is  not  here  enumerated,  is  still  indictable  at  common 
law.  Commonwealth  v.  Ayer,  3  Cush.  150.  —  Commonwealth  v. 
Hinds,  101  Mass.  209,  210.  See  also  Commonwealth  v.  Ray,  3  Gray 
441.  —  Commonwealth  v.  Costello,  120  Mass.  358.  — Commonwealth 
V.  Boynton,  2  Mass.  77. 

Section  1.  "  Whoever  .  .  .  falsely  makes'^  See  Commonwealth 
V.  Foster,  114  Mass.  311,  319. 

An  indictment  charging  that  the  defendant  "  made  and  forged  "  a 
written  instrument,  is  supported  by  evidence  that  he  made  a  material 
alteration  in  the  instrument.  Commonwealth  v.  Boutwell,  129 
Mass.  124. 

"  Or  a  certificate  .  .  .  in  relation  to  a  matter  wherein  such  certi- 
ficate .  .  .  may  he  received  as  legal  proof.'"  The  certificate  of  ac- 
knowledgment of  a  deed  is  such  a  certificate.  Meserve  v.  Common- 
wealth, 137  Mass.  109. 

"  BeedP  A  discharge  of  a  mortgage,  in  the  usual  form,  is  a  deed 
within  the  meaning  of  this  section.  Meserve  v.  Commonwealth,  137 
Mass.  109. 

"  Promissory  note."  An  indictment  for  forging  a  promissory  note 
need  not  allege  the  indorsement  of  the  note,  though  that  is  forged 
also.  The  indorsement  is  no  part  of  the  note.  Commonwealth  v. 
Ward,  2  Mass.  397.     But  when  a  note  purports  to  be  made  payable 
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to  the  order  of  the  maker,  the  indorsement  of  the  maker's  name 
must  be  alleged  and  proved.  Commonwealth  v.  Dallinger,  118  Mass. 
439. 

A  bank  bill  is  not  a  promissory  note  within  the  meaning  of  tliis 
and  the  following  sections.  Commonwealth  v.  Dole,  2  Allen  165. 
The  earlier  rule  on  this  subject  had  been  different.  See  Common- 
wealth V.  Paulus,  11  Gray  305.  —  Commonwealth  v.  Woods,  10  Gray 
477,  481.  —  Commonwealth  v.  Thomas,  10  Gray  483. 

"  An  order,  acquittance,  or  discharge  for  money  or  other  property." 
See  Commonwealth  v.  Fisher,  17  Mass.  46.  —  Commonwealth  v. 
Ladd,  15  Mass.  526.  —  Commonwealth  v.  Kepper,  114  Mass.  278.  — 
Commonwealth  v.  White,  145  Mass.  392,  397. 

A  receipt  in  full  of  all  demands  is  a  "  discharge  for  money," 
within  the  meaning  of  this  section.  Commonwealth  v.  Talbot,  2 
Allen  161. 

"  Or  an  indorsement. ''''  As  to  the  form  of  an  indictment  for  the 
forgery  of  an  indorsement,  see  Commonwealth  v.  Spilman,  124  Mass. 
327.  —  Commonwealth  v.  Welch,  148  Mass.  296,  298. 

"  Promissory  note  for  the  payment  of  money."  It  is  not  necessary 
that  the  words  "  for  the  payment  of  money  "  should  be  inserted  in 
an  indictment  under  this  or  the  following  sections.  Commonwealth 
V.  Castles,  9  Gray  123. 

"  Or  an  accountahle  receipt."  See  Commonwealth  v.  Lawless,  101 
Mass.  32. 

Sect.  4.  This  section  applies  to  bills  issued  by  national  banks 
established  in  other  states.     Commonwealth  v.  Hall,  97  Mass.  570. 

As  to  the  fulness  with  which  the  words  on  a  bank  bill  must  be 
copied  in  an  indictment  under  this  section,  see  Commonwealth  v. 
Wilson,  2  Gray  70. —  Commonwealth  y.  Bailey,  1  Mass.  68.  —  Com- 
monwealth V.  Stevens,  1  Mass.  203. 

Sect.  5.  "  Similar."  See  Commonwealth  v.  Whitmarsh,  4  Pick. 
232. 

"  Bank  bills  or  notes."     See  Commonwealth  v.  Morse,  2  Mass.  138. 

As  to  the  form  of  indictment  under  this  section,  see  Brown  v. 
Commonwealth,  8  Mass.  59. 

Sect.  6.  "  Whoever  utters  or  passes."  See  Commonwealth  v. 
Hill,  11  Mass.  136. 

As  to  the  form  of  indictment  under  this  section,  see  Common- 
wealth V.  Hall,  4  Allen  305.  —  Commonwealth  v.  Simonds,  11  Gray 
306. 

Sect.  8.  Possession  of  a  counterfeit  bill  of  a  bank  of  this  state, 
with  intent  to  pass  it  in  another  state,  is  within  this  section.     Com- 
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mouwealth  v.  Price,  10  Gray  472.  —  Commonwealth  v.  Cone,  2  Mass. 
132. 

Sect.  9.  As  to  the  form  of  an  indictment  for  having  possession 
of  paper  designed  for  counterfeiting  bank  notes,  see  Commonwealth 
V.  Morse,  2  Mass.  128. 

Sect.  13.  "  Without  naming  therein  the  particular  person  or  body 
corporate  intended  to  be  defrauded"  Commonwealth  v.  Butterick, 
100  Mass.  12,  17. 

Sect.  14.  As  to  the  constitutionality  of  the  provisions  of  this 
section,  see  Commonwealth  v.  Fuller,  8  Met.  313,  315. 

As  to  the  form  of  indictment  under  this  section,  see  Brown  v. 
Commonwealth,  8  Mass.  59. 

^'^  Current  by  law  or  usage.""  As  to  the  meaning  of  these  words, 
see  Commonwealth  v.  Bond,  1  Gray  564. 

"  Ten  or  more  pieces  of  false  money.''''  Under  the  Revised  Statutes 
of  1836,  which  were  similarly  worded,  it  was  held,  upon  an  indict- 
ment charging  the  defendant  with  having  more  than  ten  pieces,  that 
proof  of  his  having  less  than  ten  pieces  would  warrant  a  conviction 
for  that  offence.     Commonwealth  v.  Griffin,  21  Pick.  523. 

Sect.  15.  As  to  form  of  indictment  under  this  section,  see  Com- 
monwealth V.  Stearns,  10  Met.  256. 

Sect.  16.  "  Convicted  upon  three  distinct  charges  of  said  offences.^* 
Two  convictions  under  section  15  and  one  conviction  under  section 
14  will  not  warrant  a  joint  sentence  as  provided  in  this  section. 
Murray  v.  Commonwealth,  13  Met.  514. 

Sect.  17.  "  A  moidd  .  .  .  adapted  and  designed  for  coining. ^^ 
This  phraseology  comprehends  an  instrument  adapted  and  designed 
to  make  one  side  only  of  a  counterfeit  coin.  Commonwealth  v. 
Kent,  6  Met.  221. 

Sect.  25.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Clancy,  7  Allen  537. 


CHAPTER  205. 
OP  offences  against  public  justice. 

Section  1.  "/w  any  proceeding  in  a  court  of  justice"  See  Jones 
V.  Daniels,  15  Gray  438,  439.  —  Commonwealth  v.  Kimball,  108 
Mass.  473. 

"  A  party  not  only  commits  perjury  by  swearing  falsely  and  cor- 
ruptly as  to  the  fact  which  is  immediately  in  issue,  but  also  by  so 
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doing  as  to  material  circumstances  which  have  a  legitimate  tendency 
to  prove  or  disprove  such  fact.  He  cannot  in  the  latter  case  exoner- 
ate himself  from  the  offence,  because,  while  the  circumstances  to 
which  he  thus  swore  did  not  exist,  the  fact  sought  to  be  established 
by  them  did  exist."  Devens,  J.,  in  Commonwealth  v.  Grant,  116 
Mass.  17,  20. 

For  another  case  arising  under  this  section,  see  Commonwealth  v. 
Sargent,  129  Mass.  115. 

Sect.  2.  As  to  what  oaths  are  referred  to  in  this  section,  see 
Avery  v.  Ward,  150  Mass.  160,  162.  —  Jones  v.  Daniels,  15  Gray 
438,  439.  —  Commonwealth  v.  Hughes,  5  Allen  499,  500. 

Sect.  3.  Under  this  section,  one  may  be  convicted  of  subornation 
of  perjury  who  procures  the  commission  of  the  perjury  here,  through 
the  agency  of  another  guilty  party  without  the  limits  of  the  state. 
Commonwealth  v.  Smith,  11  Allen  243. 

Sect.  5.  "  Without  setting  forth  .  .  .  the  commission  or  authority/ 
of  the  court  or  person"  ^c.  See  Commonwealth  v.  Hatfield,  107 
Mass.  227,  230.  —  Commonwealth  v.  Butland,  119  Mass.  317,  321. 

'•  When  any  one  distinct  assignment  of  perjury,  in  an  indictment 
for  that  offence,  is  well  made,  and  the  defendant  is  found  guilty,  he 
must  be  sentenced  on  his  conviction,  however  defective  the  other  as- 
signments may  be."  Commonwealth  v.  McLaughlin,  122  Mass.  449, 
453.  —  Commonwealth  v.  Johns,  6  Gray  274,  276. 

As  to  the  form  of  indictment  for  perjury,  see  also  Commonwealth 
V.  Knight,  12  Mass.  273. 

Sect.  9.  "  ^Vlioever  corruptly  gives."  A  man  may  be  convicted 
of  "  giving"  a  bribe  under  this  section,  if  the  gift  is  actually  deliv- 
ered, although  the  person  receiving  it  receives  it  in  ignorance  of  the 
purpose  for  which  it  is  given,  and  afterwards  retains  it  solely  for  the 
purposes  of  public  justice.  Commonwealth  v.  Murray,  135  Mass. 
530,  531. 

Sect.  12.  Where  a  deed  had  been  given,  prior  to  this  statute,  by 
a  city  to  a  person  who  was  a  member  of  its  city  council  and  of  the 
committee  having  the  matter  of  the  giving  of  the  deed  specially  in 
charge,  it  was  held  that,  as  it  did  not  appear  that  the  grantee  in  the 
deed  had  taken  any  part  in  the  transaction  as  a  member  of  such 
council  or  committee,  the  deed  was  valid.  Tucker  v.  Howard,  122 
Mass.  529,  533. 

Sect.  16.  As  to  the  form  of  an  indictment  under  this  section, 
see  Commonwealth  v.  Malloy,  119  Mass.  347,  349. 

Sect.  17.  As  to  the  form  of  an  indictment  under  tliis  section, 
see  Commonwealth  v.  Filburn,  119  Mass.  297. 
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Sect.  23,  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Wolcott,  10  Cush.  61. 

Sect.  27.  "  Upon  an  agreement  or  understanding^  express  or 
implied.'''  See  Clark  v.  Pomeroy,  4  Allen  534,  536.  —  s.  c.  12  Allen 
557. 

The  accepting  of  a  promissory  note,  signed  by  a  party  guilty  of 
larceny,  as  a  consideration  for  not  prosecuting  him,  has  been  held  to 
be  sufficient  to  constitute  a  compounding  of  a  felony.  Common- 
wealth V.  Pease,  16  Mass.  91. 

Sect.  29.  This  provision  does  not  repeal  the  common  law  in  re- 
lation to  the  taking  of  illegal  fees.  Commonwealth  v.  Bagley,  7 
Pick.  279,  281.  At  common  law  it  is  extortion  to  exact  the  payment 
of  a  fee  before  it  is  due,  even  though  this  is  done  honestly  and 
through  misapprehension.  Commonwealth  v.  Bagley,  7  Pick.  279, 
281. 

It  seems  that  the  receipt  of  a  negotiable  promissory  note  for  the 
amount  of  illegal  fees  will  not  support  an  indictment  under  this 
section.     Commonwealth  v.  Cony,  2  Mass.  523. 

"  Wilfully  and  corruptly.''''  A  usage  of  other  officers  to  take 
illegal  fees  cannot  be  shown  as  evidence  that  fees  were  not  cor- 
ruptly taken.  Shattuck  v.  Woods,  1  Pick.  171,  177.  —  Lincoln 
V.  Shaw,  17  Mass.  410.  But  see  Commonwealth  v.  Shed,  1  Mass. 
227. 

As  to  charging  fees  for  services  not  actually  performed,  see  Shat- 
tuck V.  Woods,  1  Pick.  171,  174. 

As  to  charging  fees  for  "  extra  trouble,"  see  Shattuck  v.  Woods, 
1  Pick.  171,  177.  —  Runnells  v.  Fletcher,  15  Mass.  525. 


CHAPTER   206. 

OF   OFFENCES   AGAINST   THE   PUBLIC   PEACE. 

Section  1.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Runnels,  10  Mass.  518. 

Sect.  6.     See  Commonwealth  v.  Campbell,  7  Allen  541,  546. 

Sect.  10.  A  complaint  under  this  section  must  show  that  the 
arrest  by  the  sheriff,  &c.,  was  lawful.  Commonwealth  v.  O'Connor, 
7  Allen  583.  —  Commonwealth  v.  Doherty,  103  Mass.  443. 
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CHAPTER  207. 

OF    OFFENCES     AGAINST    CHASTITY,    MORALITY,     DECENCY,    AND    GOOD 
ORDER. 

Section  1.     See  Hervey  v.  Moseley,  7  Gray  479. 

Sect.  2.  ^^  For  the  purpose  of  prostitution."  The  case  of  a  man's 
enticing  away  a  woman  for  the  sole  purpose  of  illicit  sexual  inter- 
course with  himself,  is  not  within  the  provisions  of  this  section. 
Commonwealth  v.  Cook,  12  Met.  93. 

'"'•  Of  a  chaste  life  and  conversation."  The  character  of  the  woman 
in  this  respect  will  not  be  presumed,  but  must  be  proved.  Common- 
wealth V.  Whittaker,  131  Mass.  224. 

Sect.  3.  "  Adultery."  As  to  what  constitutes  adultery,  see  Com- 
monwealth V.  Call,  21  Pick.  509.  —  Commonwealth  v.  Bakeman,  131 
Mass.  577. 

As  to  the  form  of  indictment  under  this  section,  see  Common- 
wealth V.  Elwell,  2  Met.  190.  —  Commonwealth  v.  Thompson,  2  Cush. 
551.  —  Commonwealth  v.  Reardon,  6  Cush.  78. 

The  rule  set  forth  in  section  5,  as  to  the  presumption  that  a  hus- 
band or  wife,  who  has  been  absent  and  not  heard  from  for  seven 
years,  is  dead,  applies  to  cases  under  this  section,  as  well  as  to  those 
under  section  4,  to  which  alone  section  5  is  in  terms  applicable. 
Commonwealth  v.  Thompson,  6  Allen  591.  —  s.  c.  11  Allen  23. 

Sect.  4.  The  fact  that  a  woman  honestly  believed  at  the  time  of 
her  second  marriage  that  her  former  husband  was  dead,  is  no  defence 
to  an  indictment  for  polygamy  under  this  section.  Commonwealth 
V.  Mash,  7  Met.  472. 

As  to  the  form  of  indictment,  see  Commonwealth  v.  Bradley,  2 
Cush.  553.  —  Commonwealth  v.  McGrath,  140  Mass.  296. 

Sect.  5,  It  seems  that  a  party  may  be  convicted  of  adultery  when, 
by  reason  of  this  section,  he  could  not  be  convicted  of  polygamy. 
See  Whippen  v.  Whippen,  147  Mass.  294. 

"  Has  been  continually  remaining  beyond  sea."  The  provision 
regarding  absence  for  seven  years  applies  to  this  clause  as  well  as 
to  the  succeeding  one.  Commonwealth  v.  Johnson,  10  Allen  196, 
198. 

"  Voluntarily  withdrawn  from  the  other."  A  party  will  be  guilty 
of  polygamy,  however,  who  marries  a  woman  whose  husband  is  still 
alive,  if  she  herself  left  him,  although  such  leaving  was  for  good 
cause,  and  she  has  remained  absent  for  seven  years  without  hearing 
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of  him.  Commonwealth  v.  Thompson,  11  Allen  23.  See  also  Hyde 
Park  V.  Canton,  130  Mass.  505. 

"  Not  knowing  the  other  to  be  living  within  that  time.''  See  Whippen 
V.  Whippen,  147  Mass.  294. 

"  JYor  to  a  person  legally  divorced  from  the  hands  of  matrimony 
and  not  the  guilty  cause  of  such  divorce.''  See  Commonwealth  v. 
Richardson,  126  Mass.  34,  36  ;  also  P.  S.  c.  146,  s.  22. 

Sect.  6.  "  Lewdly  and  lasciviously."  These  words  imply  an 
evil  intent  which  cannot  be  inferred  from  the  mere  fact  of  cohabita- 
tion under  an  honest,  though  mistaken,  belief  that  the  parties  were 
lawfully  married  to  each  other.  Commonwealth  v.  Munson,  127 
Mass.  459,  470. 

"  Associate  and  cohabit  together."  An  indictment  under  this  sec- 
tion is  not  maintained  by  evidence  of  one  act  of  criminal  intercourse. 
Commonwealth  v.  Calef,  10  Mass.  153. 

"  Open  and  gross  lewdness"  ^e.  See  Commonwealth  v.  Wardell, 
128  Mass.  52.  —  Commonwealth  v.  Catlin,  1  Mass.  8. 

Sect.  7.  A  marriage  contracted  out  of  the  state,  and  valid  where 
contracted,  will  not  be  within  this  section,  if  not  incestuous  by  the 
law  of  nature.     Sutton  v.  Warren,  10  Met.  451. 

Sect.  9.  For  cases  arising  under  this  section,  see  Commonwealth 
V.  Jackson,  15  Gray  187.  —  Commonwealth  v.  Wood,  11  Gray  85.  — 
Commonwealth  v.  Sholes,  13  Allen  554,  558.  —  Commonwealth  v. 
Brown,  14  Gray  419.  —  Commonwealth  v.  Morrison,  16  Gray  224. 

—  Commonwealth  v.  Thompson,  108  Mass.  461.  —  Commonwealth  v. 
Snow,  116  Mass.  47.  —  Commonwealth  v.  Boynton,  116  Mass.  343. 

—  Commonwealth  v.  Brown,  121  Mass.  69.  —  Commonwealth  v. 
Corkin,  136  Mass.  429. 

In  order  to  constitute  an  offence  under  this  section  it  is  not  neces- 
sary that  the  woman  should  have  been  in  fact  pregnant  with  child. 
Commonwealth  v.  Taylor,  132  Mass.  261. 

Sect.  13.  It  is  sufficient  to  support  an  indictment  under  this  sec- 
tion, that  the  defendant  has  aided  and  assisted  others  in  keeping  a 
house  of  ill-fame.     Commonwealth  v.  Gannett,  1  Allen  7. 

As  to  the  form  of  indictment,  see  Commonwealth  v.  Ashley,  2 
Gray  356.  —  Commonwealth  v.  Lavonsair,  132  Mass.  1.  —  Common- 
wealth v.  Shea,  150  Mass.  314. 

The  keeper  of  a  house  of  ill-fame  may  be  proceeded  against  either 
by  indictment  under  this  section  or  by  indictment  or  complaint  under 
P.  S.  c.  101,  s.  7.  Commonwealth  v.  Ballon,  124  Mass.  26,  28.  As 
to  the  difference  between  these  two  statute  provisions,  see  Common- 
wealth V.  Lavonsair,  132  Mass.  1. 
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"  Resorted  to^     See  Commonwealth  v.  Lambert,  12  Allen  177. 

'■'■  Leivdness.''''  This  includes  private  illicit  intercourse,  as  well  as 
public  indecency.     Commonwealth  v.  Lambert,  12  Allen  177. 

Sect.  15.  As  to  the  form  of  indictment  under  this  section, 
see  Commonwealth  v.  Holmes,  17  Mass.  336.  —  Commonwealth  v. 
Tarbox,  1  Cush.  66.  —  Commonwealth  v.  Wright,  139  Mass.  882. 

For  another  case  arising  under  this  section,  see  Commonwealth  v. 
Dejardin,  126  Mass.  46. 

Sect.  19.  For  an  elaborate  consideration  of  the  provisions  of  this 
section,  see  Commonwealth  v.  Knecland,  20  Pick.  206. 

Sect.  22.  As  to  the  constitutionality  and  eifect  of  this  section, 
see  Commonwealth  v.  Bearse,  132  Mass.  542. 

Sect.  23.  "  Assembly  of  peopled  See  Commonwealth  v.  Porter, 
1  Gray  476. 

Sect.  24.  As  to  the  force  and  intent  of  this  section,  see  Common- 
wealth V.  Porter,  1  Gray  476,  480. 

Sect,  25.  As  to  the  cases  in  which  an  arrest  without  a  warrant 
may  be  justified  under  this  section,  see  Phillips  v.  Fadden,  125  Mass. 
198.  —  Commonwealth  v.  Cheney,  141  Mass.  102.  —  Commonwealth 
V.  Presbry,  14  Gray  65. 

"  Whoever  is  found  in  a  state  of  intoxication^  See  Commonwealth 
V.  Coughlin,  123  Mass.  436. 

"  The  officer  may  then  make  a  complaint"  ^c.  It  is  the  duty  of 
the  officer  to  make  such  complaint,  but  if  the  person  arrested  con- 
sents to  be  discharged  without  a  complaint  being  made  against  him, 
he  cannot  maintain  an  action  for  false  imprisonment  against  the 
officer.  Caffrey  v.  Drugan,  144  Mass.  294.  —  Joyce  v.  Parkhurst, 
150  Mass.  243,  246. 

Sect.  26.     See  Commonwealth  v.  Miller,  8  Gray  484. 

As  to  the  form  of  complaint  under  this  section,  see  Common- 
wealth V.  McNamara,  116  Mass.  340. 

"  By  the  voluntary  use  of  intoxicating  liquor."  As  to  the  neces- 
sity of  proving  that  the  use  was  voluntary,  see  Commonwealth  v. 
Hughes,  133  Mass.  496,  498. 

Sect,  27.  A  person  cannot  be  punished  under  this  section  unless 
the  complaint  alleges  the  previous  convictions.  Commonwealth  v. 
Harrington,  130  Mass.  35. 

Two  previous  convictions  may  be  alleged  under  this  section,  al- 
though the  first  of  them  has  already  been  used  under  this  section  to 
increase  the  punishment  inflicted  for  the  second.  Commonwealth  v. 
Hughes,  133  Mass.  496. 

Sect.  29.     "  Common  drunkards."     See  Commonwealth  v.  Conley, 
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1  Allen  6,  —  Commonwealth  v.  Whitney,  5  Gray  85.  —  Common- 
wealth V.  McNamee,  112  Mass.  285,  286. 

^^Leu'd,  tvanton,  and  lascivious  persons  in  speech  or  behavior  J'  See 
Commonwealth  v.  Parker,  4  Allen  313. 

^'■Common  railers  and  hrawlersy  See  Commonwealth  v.  Foley,  99 
Mass.  497. 

"  All  other  idle  and  disorderly  persons,  including  therein  those  per- 
sons ivho  neglect  all  lawful  husiness^^  ^c,  ^c.  See  Commonwealth 
V.  Sullivan,  5  Allen  511.  —  Commonwealth  v.  Doherty,  137  Mass. 
245.  —  Commonwealth  v.  Brown,  141  Mass.  78. 

Sect.  42.     See  Commonwealth  v.  Norton,  13  Allen  550. 

As  to  what  is  sufficient  evidence  to  support  a  verdict  against  a 
person  on  a  complaint  under  this  section,  see  Commonwealth  v. 
Carter,  108  Mass.  17. 

As  to  the  form  of  a  complaint  under  this  section,  see  Common- 
wealth V.  Lord,  147  Mass.  399. 

Sect.  47.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Cooley,  10  Pick.  37. 

It  seems  that  this  section  only  applies  where  the  dead  body  is  re- 
moved "  with  the  intent  to  use  it  or  dispose  of  it  for  the  purpose  of 
dissection."     Commonwealth  v.  Slack,  19  Pick.  304,  306. 

Sect.  49.     See  Bates  v.  Smith,  100  Mass.  181, 182. 

Sect.  50.  For  cases  arising  under  this  section,  see  Common- 
wealth v.  Viall,  2  Allen  512.  —  Commonwealth  v.  Wellington,  7 
Allen  299.  —  Bates  v.  Smith,  100  Mass.  181,  182. 

Sect.  52.  For  a  case  under  an  earlier  statute  relative  to  cruelty  to 
animals,  see  Commonwealth  v.  Lufkin,  7  Allen  579. 

As  to  the  form  of  a  complaint  or  indictment  under  this  section, 
see  Commonwealth  v.  McClellan,  101  Mass.  34.  —  Commonwealtli  v. 
Whitman,  118  Mass.  458.  —  Commonwealth  v.  Flannigan,  137  Mass. 
560. 

For  another  case  arising  under  this  section,  see  Commonwealth  v. 
Wood,  111  Mass.  408. 

"  Unnecessarily  fails  to  provide  it  ivith  proper  food^^  ^c.  See  Com- 
monwealth v.  Curry,  150  Mass.  509,  512. 

Sect.  53.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Thornton,  113  Mass.  457. 

For  a  case  in  which  a  man  was  convicted  under  this  section  for 
letting  loose  a  captive  fox  to  be  hunted  by  dogs,  see  Commonwealth 
V.  Turner,  145  Mass.  296. 

Sect.  69.  It  seems  that  this  section  has  no  application  to  exclusion 
from  places  not  licensed.     Commonwealth  v.  Sylvester,  13  Allen  247. 
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CHAPTER  208. 

OP   OFFENCES   AGAINST   THE   PUBLIC    HEALTH. 

Section  1.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Boynton,  12  Cush.  499. 

Sect.  2.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Raymond,  97  Mass.  567. 

Sect.  3.  For  a  case  arising  under  this  section,  see  Common- 
125  Mass.  202. 


CHAPTER   209. 

OP   offences   AGAINST   PUBLIC   POLICY. 

Section  1.  As  to  what  is  a  lottery ^  see  Commonwealth  v.  Thacher, 
97  Mass.  583.— Commonwealth  t;.  Wright,  137  Mass.  250.  — Com- 
monwealth V.  Sullivan,  146  Mass.  142,  144. 

As  to  the  form  of  indictment  under  this  section,  see  Common- 
wealth V.  Sullivan,  146  Mass.  142,  144. 

.For  cases  arising  under  this  section,  see  Commonwealth  v.  Harris, 
13  Allen  534.  —  Commonwealth  v.  Brockway,  150  Mass.  322,  324. 

Sect.  2.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Horton,  2  Gray  69. 

Sect.  3.  As  to  the  form  of  indictment  under  this  section,  see 
Commonwealth  v.  Dana,  2  Met.  329,  341. 

See  also  Commonwealth  v.  Harris,  13  Allen  534. 

Sect.  5.  The  printer  of  a  newspaper,  in  which  an  advertisement 
of  a  lottery  is  inserted,  is  liable  to  an  indictment  under  this  section, 
although  he  may  have  no  concern  in  the  sale  of  the  tickets.  Com- 
monwealth V.  Clapp,  5  Pick.  41. 

A  signboard  erected  at  a  person's  place  of  business,  giving  notice 
that  lottery  tickets  are  for  sale  there,  is  an  advertisement  within  the 
meaning  of  this  section.     Commonwealth  v.  Hooper,  5  Pick.  42. 

As  to  the  form  of  indictment  under  this  section,  see  Common- 
wealth V.  Clapp,  5  Pick.  41.  —  Commonwealth  v.  Hooper,  5  Pick.  42. 

Sect.  6.     See  Commonwealth  v.  Harris,  13  Allen  534. 

Sect.  7.     See  Commonwealth  v.  Harris,  13  Allen  534. 
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CHAPTER  210. 

OF    FELONIES,    ACCESSORIES,    ABETTORS,    AND    ATTEMPTS    TO    COMMIT 
CRIMES. 

Section  1.  As  to  the  cause  of  this  provision,  see  Commonwealth 
V.  Carey,  12  Cush.  246. 

This  section  gives  a  new  and  technical  definition  of  felony,  differ- 
ing from  that  of  the  common  law.  Commonwealth  v.  Smith,  11 
Allen  243,  257. 

Sect.  3.  See  Commonwealth  v.  Smith,  11  Allen  243,  259. — 
Commonwealth  v.  Pettes,  114  Mass.  307,  310. 

As  to  the  form  of  an  indictment  under  this  section,  see  Common- 
wealth V.  Adams,  127  Mass.  15,  17. 

Sect.  4.  Prior  to  statute,  an  accessory  in  a  felony  could  not  be 
put  on  his  trial,  except  with  his  own  consent,  until  after  the  conviction 
of  the  principal.  Commonwealth  v.  Phillips,  16  Mass.  423.  —  Com- 
monwealth V.  Andrews,  3  Mass.  126,  131. 

See  also,  relative  to  this  section,  Commonwealth  v.  Smith,  11  Al- 
len 243,  258.  —  Commonwealth  v.  Wallace,  108  Mass.  12,  14.— 
Commonwealth  v.  Glover,  111  Mass.  395,  401. 

Sect.  5.     See  Commonwealth  v.  Smith,  11  Allen  243,  259. 

Sect.  8.  An  attempt  to  commit  suicide  is  not  indictable.  Com- 
monwealth V.  Dennis,  105  Mass.  162.  But,  nevertheless,  if  one,  in 
attempting  to  commit  suicide,  accidentally  kills  another  person,  he  is 
guilty  of  criminal  homicide.  Commonwealth  v.  Mink,  123  Mass. 
422 

Third  clause.  This  clause  is  limited  in  its  application  to  cases 
where  the  extreme  punishment  for  the  completed  offence  is  impris- 
onment in  the  state  prison  for  a  term  less  than  five  years.  McLaugh- 
lin's Case,  107  Mass.  225,  226. 

As  to  the  form  of  indictments  under  this  section,  see  Common- 
wealth V.  Flynn,  3  Cush.  529.  —  Commonwealth  v.  McDonald,  5 
Cush.  365.  —  Commonwealth  v.  Harney,  10  Met.  422.  —  Common- 
wealth V.  Shedd,  140  Mass.  451.  —  Commonwealth  v.  Roosnel,  143 
Mass.  32,  37. 
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TITLE   II. 

Ob    PROCEEDINGS   IN   CRIMINAL   CASES. 

CHAPTER  211. 

OF  PROCEEDINGS   TO   PREVENT   THE   COMMISSION   OP   CRIME. 

Section  1.  "  For  their  good  behavior T  See  Knowles  v.  Davis, 
2  Allen  61. 

Sect.  4.  See  Commonwealth  v.  Ward,  4  Mass.  497.  —  Common- 
wealth V.  Morey,  8  Mass.  78. 


CHAPTER  212. 


OF   SEARCH   WARRANTS,    REWARDS,   ARREST,   EXAMINATION,   COMMITMENT, 
BAIL,   AND    PROBATION. 

SEARCH    WARRANTS. 

A  search  warrant  issued  by  a  competent  tribunal  will  protect  an 
officer  who  acts  under  it,  although  it  is  founded  on  an  insufficient 
complaint.     Dwinnels  v.  Boynton,  3  Allen  310. 

Section  1.  It  is  not  sufficient  that  the  complainant  should  swear 
that  "  he  has  reasonable  cause  to  suspect  and  does  suspect "  that  the 
facts  alleged  in  his  complaint  are  true.  Commonwealth  v.  Certain 
Lottery  Tickets,  5  Cush.  369. 

Sect.  2.  Sixth  clause.  See  Commonwealth  v.  Dana,  2  Met.  329, 
337. 

Seventh  clause.  Game-cocks  are  not  implements  of  gaming  within 
the  meaning  of  this  clause.     Coolidge  v.  Choate,  11  Met.  79. 

As  to  the  form  of  complaint  under  this  section,  see  Attorney- 
General  v.  Justices  of  Municipal  Court  of  Boston,  103  Mass.  456. 
461.  —Dwinnels  v.  Boynton,  3  Allen  310. 

Under  this  clause  property  may  be  seized  which  is  not  liable  to 
condemnation.  Commonwealth  v.  Gaming  Implements,  119  Mass. 
333,  340. 

See  also  Commonwealth  v.  Gaming  Implements,  141  Mass.  114, 
116. 

Sect.  3.     As  to  the  proper  form  of  warrant,  see  Attorney  General 
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V.  Justices  of  Municipal  Court  of  Boston,  103  Mass.  456,  461c  — 
Dwinnels  v.  Boynton,  3  Allen  310.  — Stone  v.  Dana,  5  Met.  98,  102. 
—  Commonwealth  v.  Dana,  2  Met.  329.  —  Wright  v.  Dressel,  140 
Mass.  147,  150. 

As  to  the  description  of  the  place  to  be  searched,  which  is  required 
in  the  warrant,  see  Commonwealth  v.  Gaming  Implements,  119  Mass. 
832,  340.  —  Wright  v.  Dressel,  140  Mass.  147, 148.  —  Commonwealth 
V.  Intoxicating  Liquors,  140  Mass.  287. 

"  Before  some  trial  justice  or  court  having  cognizance  of  the  ex- 
amination of  the  caseP  See  Wright  v.  Dressel,  140  Mass.  147, 
149. 

Sect.  4.  In  certain  cases  other  than  those  here  specified  search 
warrants  may  be  executed  in  the  night-time.  Commonwealth  v. 
Hinds,  145  Mass.  182,  185. 

Sect.  5.  "  And  all  the  other  things  seized  hy  virtue  of  such  war- 
rants shall  he  adjudged  forfeit^  and  destroyed,^''  ^c.  This  does  not 
authorize  the  destruction  of  articles  seized  on  a  warrant  unlawfully 
issued.  Commonwealth  v.  Certain  Lottery  Tickets,  5  Cush.  369, 
371. 

Sect.  6.  This  section  was  probably  enacted  by  reason  of  the 
questions  raised  in  Attorney  General  v.  Justices  of  the  Municipal 
Court  of  Boston,  103  Mass.  456. 

Sect.  9.  As  to  the  proceedings  under  this  section,  see  Attorney 
General  v.  Justices  of  Municipal  Court  of  Boston,  103  Mass.  456, 
468.  —  Commonwealth  v.  Gaming  Implements,  119  Mass.  332,  339, 
341. 

REWARDS    rOU   APPREHENDING    OFFENDERS. 

Sect.  12.  The  inhabitants  of  a  town,  or  a  city  council,  may  offer 
a  reward  larger  than  that  here  authorized  to  be  offered  by  the  select- 
men or  mayor  and  aldermen.     Crawshaw  v,  Roxbury,  7  Gray  374. 

A  watchman  employed  by  a  city  has  been  held  not  to  be  entitled 
to  claim  a  reward  for  discovering,  while  in  the  performance  of  his 
duty,  a  person  setting  fire  to  a  building.  Pool  v.  Boston,  5  Cush. 
219. 

Where  a  reward  was  offered  by  a  mayor  in  behalf  of  a  city,  and 
was  subsequently  ratified  by  the  city  council,  it  was  held  to  be  bind- 
ing upon  the  city,  though  not  so  ratified  until  after  the  performance 
of  the  service  for  which  the  reward  was  claimed.  Crawshaw  v. 
Roxbury,  7  Gray  374. 

As  to  the  time  for  which  an  offer  of  a  reward  will  remain  in  force, 
if  not  withdrawn,  see  Loring  v.  Boston,  7  Met.  409. 

"  Or  detects  and  secures  a  person  who  has  committed  such  crime." 
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For  the  reason  of  the  insertion  of  these  words,  see  Day  v.  Otis, 
8  Allen  477. 

ARREST,    EXAMINATION,    COMMITMENT,    AND    BAIL. 

Sect.  15.  "  When  a  complaint  duly  charging  an  offence  is  pre- 
sented in  writing  to  a  magistrate,  and  he  administers  the  oath  to  the 
complainant,  and  certifies  it  in  the  usual  form,  this  is  conclusive 
evidence  of  a  compliance  with  the  provisions  of  "  this  section.  Com- 
monwealth V.  Farrell,  8  Gray  463. 

"  Subscribed  by  the  complainant^  A  complaint  signed  below  the 
description  of  the  goods  stolen,  but  above  the  charge  of  larceny,  is 
not  properly  subscribed.     Commonwealth  v.  Barhight,  9  Gray  113. 

"  If  it  appears  that  such  offence  has  been  committed!'^  That  is, 
the  identical  offence  described  in  the  complaint.  Commonwealth  v. 
Blood,  4  Gray  31,  32. 

"  Reciting  the  substance  of  the  accusation^  It  will  be  a  sufficient 
compliance  with  this  provision,  if  the  warrant  is  made  on  the  same 
paper  with  the  complaint,  and  definitely  refers  to  it.  Commonwealth 
V.  Dean,  9  Gray  283. 

"  Bring  him  before  some  court  or  trial  justice  of  the  county. ^^  As 
to  the  cases  in  which  a  warrant  may  be  returned  before  a  justice 
other  than  the  one  who  issued  it,  see  Commonwealth  v.  Intoxicating 
Liquors,  130  Mass.  29,  30. 

Sect.  21.     See  Commonwealth  v.  Wilcox,  1  Cush.  503. 

Sect.  26.  A  trial  justice  cannot,  even  with  the  consent  of  the  de- 
fendant, make  an  indefinite  postponement  of  a  case,  so  that  it  can 
be  called  up  again  upon  notice  to  the  defendant.  Commonwealth  v. 
Maloney,  145  Mass.  205,  211. 

Sect.  29.  '''-Examine  the  complainant  J''  It  is  not  necessary  in 
all  cases  that  the  complainant  should  himself  be  examined.  Com- 
monwealth V.  Dillane,  11  Gray  67,  71. 

Sects.  43,  44.  These  sections  "  apply  only  to  cases  where  the 
magistrate  commits  a  party  to  prison  or  takes  his  recognizance  for  his 
appearance  before  a  higher  court."  Stevens  v.  Hathorne,  12  Allen 
402,  403. 

A  compromise  of  a  criminal  prosecution,  effected  in  any  other 
manner  than  as  provided  in  these  sections  and  in  P.  S.  c.  213,  s.  36, 
is  illegal.     Partridge  v.  Hood,  120  Mass.  403,  407. 

Sect.  47.  It  seems  that  the  bail  bond  or  recognizance  will  be 
valid,  although  the  notice  required  by  this  section  is  not  given. 
Commonwealth  v.  Hatfield,  107  Mass.  227,  230. 

Sect.  49,     A  commissioner  to  take  bail  has  power,  independently 
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of  this  section,  to  require  a  written  statement  from  a  surety.  Com- 
monwealth V.  Butland,  119  Mass.  317,  322. 

Sect.  53.  As  to  the  form  of  the  condition  of  a  recognizance  under 
this  section,  see  Commonwealth  v.  Nye,  7  Gray  316.  —  Common- 
wealth V.  Butland,  119  Mass.  317,  322. 

"  And  to  abide  such  filial  sentence^  order,  or  decree,  and  7iot  depart 
ivithout  leaved  As  to  the  meaning  and  effect  of  these  words  in  a 
recognizance,  see  Commonwealth  v.  Teevens,  143  Mass.  210,  214. 

Sect.  55.     See  Allen's  Case,  126  Mass.  224. 

Sect.  62.  As  to  the  cases  in  which  it  is  proper  to  remit  a  part  of 
the  penalty  in  a  recognizance,  see  Commonwealth  v.  Dana,  14  Mass. 
Qb. 

Sect.  63.  This  section  does  not  render  it  unnecessary  that  a  re- 
cognizance should  be  returned  to  the  proper  magistrate.  Common- 
wealth V.  Baird,  9  Met.  407,  409. 

"  If  it  sufficiently  appears  .  .  .  at  what  court  the  party  .  .  .  was 
bound  to  appearJ*     See  Commonwealth  v.  Nye,  7  Gray  316,  317. 

"  And  that  the  court  or  magistrate  before  whom  it  was  taken  was 
authorized  by  law  to  require  and  take  such  recognizance^  See  Com- 
monwealth V.  Teevens,  143  Mass.  210,  216. 


CHAPTER  213. 

OP  indictments,  prosecutions,  and  proceedings  before  trial. 

It  is  not  necessary  that  the  judge  of  the  court  should  be  present 
in  the  town  or  even  in  the  county,  where  the  court  is  held,  during  all 
the  time  that  the  grand  jury  is  deliberating.  Commonwealth  v. 
Bannon,  97  Mass.  214. 

The  signature  of  the  district  attorney  is  not  essential  to  the  valid- 
ity of  an  indictment.     Commonwealth  v.  Stone,  105  Mass.  469. 

One  indictment  may  include  charges  of  two  or  more  distinct  of- 
fences, if  such  offences  are  of  the  same  general  description,  and  the 
mode  of  trial  and  the  nature  of  the  punishment  are  the  same.  Com- 
monwealth V.  Costello,  120  Mass.  358,  366,  —  Commonwealth  v. 
Darling,  129  Mass.  112,  114. 

As  to  the  necessity,  in  an  indictment  under  a  statute,  of  negativing 
an  exception  contained  in  such  statute,  see  Commonwealth  v.  Jen- 
nings, 121  Mass.  47,  49. 

As  to  the  cases  in  which  it  is  sufficient,  in  an  indictment  or  com- 
plaint, to  charge  the  offence  in  the  words  of  the  statute  defining  it, 
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sec  Commonwealth  v.  Barrett,  108  Mass.  302,  303.  —  Commonwealth 
V.  Filburn,  119  Mass.  297,  298.  —  Commonwealth  v.  Tiffany,  119 
Mass.  300,  302.  —  Commonwealth  v.  Malloj,  119  Mass.  347,  349. 

Section  1.  Nothing  in  this  section  alters  the  rule  of  the  common 
law,  by  which  a  grand  jury  may  consist  of  thirteen  or  of  any  greater 
number  not  exceeding  twenty-three.  Commonwealth  v.  Wood,  2 
Cush.  149,  150.  —  Crimm  v.  Commonwealth,  119  Mass.  326,  331. 

Sect.  3.  As  to  what  irregularities  in  the  drawing  of  jurors  for  the 
grand  jury  will  invalidate  their  proceedings,  see  Commonwealth  v. 
Brown,  147  Mass.  585,  593. 

Sect.  4.  As  to  the  proper  mode  of  proceeding  under  this  section 
to  fill  a  deficiency,  see  Crimm  v.  Commonwealth,  119  Mass.  326, 
331. 

Sect.  7.  It  is  not  necessary  to  the  validity  of  their  doings  that 
the  grand  jurors  should  receive  a  charge  from  the  court  before  retir- 
ing to  attend  to  their  duties.  Commonwealth  v.  Sanborn,  116  Mass. 
61,  63. 

Sect.  9.  "  The  foreman  shall  under  his  hand  return  to  the  court 
a  list  of  all  witnesses,'^  ^c.  This  provision  is  merely  directory,  and 
the  omission  to  return  such  list  does  not  furnish  any  ground  for 
quashing  an  indictment  found  and  returned  into  court  at  the 
term  when  such  omission  occurred.  Commonwealth  v.  Edwards,  4 
Gray  1,  5. 

Sect.  16.  "  Or  of  the  name  of  the  city,  town,  county,  or  place  of  his 
residence."     See  Commonwealth  v.  Taylor,  113  Mass.  1,  4. 

As  to  the  importance,  prior  to  this  statute,  of  charging  an  act  to 
have  been  done  contrary  to  the  form  of  the  statute,  see  Common- 
wealth V.  Stockbridge,  11  Mass.  279.  —  Commonwealth  v.  Spring- 
field, 7  Mass.  9.  —  Commonwealth  v.  Northampton,  2  Mass.  116.  — 
Commonwealth  v.  Gay,  5  Pick.  44. 

"  This  section  is  not  unconstitutional  in  providing  that  no  indict- 
ment shall  be  quashed  because  it  omits  to  allege  that  the  act  of 
the  defendant  was  "  against  the  peace  "  or  "  against  the  statute  in 
such  cases  made  and  provided."  Commonwealth  v.  Freelove,  150 
Mass.  QQ. 

Sect.  18.  Tliis  section  "  was  intended  to  permit  the  same  crimi- 
nal act  to  be  variously  described  in  different  counts,  the  union  of 
which  at  common  law  might  otherwise  have  been  held  a  misjoinder. 
Its  object  was  not  to  impose  upon  the  criminal  pleader  any  new  re- 
strictions." Commonwealth  v.  O'Connell,  12  Allen  451,  453.  Nor 
does  it  require  any  averment  that  two  counts,  which  charge  the  com- 
mission of  the  same  offence  by  the  use  of  different  means,  are  differ- 
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ent  descriptions  of  the  same  offence.  Commonwealth  v.  Adams, 
127  Mass.  15,  18.  —  Commonwealth  v.  Andrews,  132  Mass.  263. — 
Commonwealth  v.  Ismahl,  134  Mass.  201,  202,  As  to  the  purpose 
and  effect  of  this  section,  see  further  Commonwealth  v.  Cain,  102 
Mass.  487,  488.  —  Commonwealth  v.  Allen,  128  Mass.  46,  49. 

Sect.  19.  "  May  he  alleged  to  have  been  committed.''^  This  applies 
to  allegations  in  complaints  as  well  as  in  indictments.  Common- 
wealth V.  Gillon,  2  Allen  502. 

Sect.  22.     See  Commonwealth  v.  Costley,  118  Mass.  1,  2,  5, 

Sect.  23.  As  to  the  constitutionality  of  this  section,  see  elaborate 
opinion  of  Gray,  J.,  in  Commonwealth  v.  Macloon,  101  Mass. 
1,  4. 

This  section  applies  where  the  wrong-doer  is  a  foreigner,  as  well 
as  where  he  is  a  citizen.  Commonwealth  v.  Macloon,  101  Mass. 
1,  22. 

When  property  is  stolen  in  another  state  and  brought  into  this 
state  by  the  thief  or  by  his  agent,  the  thief  may  be  indicted  here  for 
the  larceny.     Commonwealth  v.  White,  123  Mass.  430,  433. 

"  Injury  inflicted^  These  terms  have  been  held  to  cover  the 
causing  of  death  by  starvation  or  exposure.  Commonwealth  v. 
Macloon,  101  Mass.  1,  23. 

Sects.  28,  29.  As  to  the  importance  of  a  strict  compliance  with 
the  provisions  of  these  sections,  see  Webster  v.  Commonwealth,  5 
Cush.  386,  403.  —  Costley  v.  Commonwealth,  118  Mass.  1,  33. 

Sect.  30.  As  to  the  right  of  the  prisoner  to  have  experts  at  the 
expense  of  the  commonwealth,  see  Clark,  Petitioner,  104  Mass. 
537. 

Defendants  in  criminal  cases,  not  capital,  must  summon  their  own 
witnesses  at  their  own  expense.  Commonwealth  v.  Williams,  13 
Mass.  501. 

Sect.  36.  "  TJie  court  may  .  .  .  order^''  ^c.  The  defendant  is 
not  entitled  to  such  order  as  a  matter  of  right,  but  it  is  within  the 
discretion  of  the  court  to  grant  it  or  not.  Commonwealth  v.  Dowdi- 
can's  Bail,  115  Mass.  133,  136. 

A  compromise  of  a  criminal  prosecution,  effected  in  any  other 
manner  than  as  provided  in  this  section,  or  in  P.  S.  c.  212,  s.  43, 
is  illegal.     Partridge  v.  Hood,  120  Mass.  403,  407. 

Sect.  37.  See  Commonwealth  v.  Lannan,  13  Allen  563,  568.  — 
Ellenwood  v.  Commonwealth,  10  Met.  222.  —  Commonwealth  v.  Mc- 
Kenna,  125  Mass.  397. 

Sect.  38.  "  Shall,  if  he  requires  it,  he  tried  at  the  next  terin,"  S^c. 
This  does  not  entitle  him  to  demand  as  of  right  a  second  trial  at 
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such  term,  if  the  jury  disagree  on  the  first  trial.     Glover's  Case,  109 
Mass.  340. 

Sects.  41,  42.  Except  as  autliorized  by  these  sections,  all  evidence 
in  criminal  cases  must  be  given  viva  voce  at  the  trial.  Common- 
wealth V.  Ricketson,  5  Met.  412,  427. 


CHAPTER  214. 

OF   TRIALS  AND   PROCEEDINGS   BEFORE   JUDGMENT. 

As  to  the  rule  that  no  man  shall  be  tried  twice  for  the  same  of- 
fence, and  as  to  the  exceptions  to  that  rule,  see  Commonwealth  v. 
McCormick,  130  Mass.  61. 

As  a  general  rule,  persons  jointly  indicted  should  be  tried  together, 
but  in  certain  cases  separate  trials  should  be  ordered.  Common- 
wealth V.  James,  99  Mass.  438,  440.  See  also  Commonwealth  v. 
Powers,  109  Mass.  358.  —  Commonwealth  v.  Miller,  150  Mass.  09. 

Even  in  capital  cases  the  defendant  has  no  right  to  have  the  jury 
polled.     Commonwealth  v.  Costley,  118  Mass.  1,  28. 

As  to  the  legal  effect  of  a  recommendation  to  mercy  or  of  a  state- 
ment of  reasons  for  a  verdict  made  by  a  jury,  see  Opinion  of  Justices, 
120  Mass.  600. 

A  nolle  prosequi  of  an  indictment  cannot,  except  with  the  consent 
of  the  defendant,  be  entered  during  the  trial  of  such  indictment. 
Commonwealth  v.  Scott,  121  Mass.  33,  34. 

A  nolle  prosequi  is  no  bar  to  another  indictment  for  the  same 
offence.     Commonwealth  v.  Wheeler,  2  Mass.  172. 

Section  6.  St,  1869,  c.  151,  which  was  superseded  by  St.  1875,  c. 
167,  which  is  re-enacted  in  this  section,  was  held  to  be  constitutional 
in  Commonwealth  v.  Dorsey,  103  Mass.  412,  417. 

"  In  all  other  cases"  These  include  a  complaint  to  procure  the 
condemnation  and  forfeiture  of  liquors  illegally  kept  for  sale.  Com- 
monwealth V.  Certain  Intoxicating  Liquors,  107  Mass.  216,  218. 

"  The  commonwealth  and  the  defendant  shall  each  he  alloived  per- 
emptorily to  challenge  twoT  On  the  trial  of  an  indictment  against 
two  jointly,  charging  distinct  offences  in  several  counts,  each  defend- 
ant is  entitled  to  no  more  than  two  peremptory  challenges.  Com- 
monwealth V.  Walsh,  124  Mass.  32,  38. 

Sect.  10.  A  defendant  has  no  right,  under  this  section,  to  be  per- 
sonally present  at  the  hearing  of  a  motion  made  in  his  behalf  for  a 
new  trial  of  his  case.     Commonwealth  v.  Costello,  121  Mass.  371. 
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Sect.  11.     See  Commonwealth  v.  Webster,  5  Cush.  295,  298. 

Sect.  12.  "  License,  appointment,  or  authority.''^  These  words 
"  inchide  the  right  to  sell  in  any  mode  permitted  or  not  prohibited 
by  law."  Commonwealth  v.  Carpenter,  100  Mass.  204.  —  Common- 
wealth V.  Kennedy,  108  Mass.  292,  294.  —  Commonwealth  v.  Dean, 
110  Mass.  357.  —  Commonwealth  v.  Leo,  110  Mass.  414. 

The  defendant  must  not  only  prove  a  license,  but  that  it  is  broad 
enough  to  authorize  the  particular  acts  complained  of.  Common- 
wealth V.  Rafferty,  133  Mass.  574.  —  Commonwealth  v.  Towle,  138 
Mass.  490,  491.  —  Commonwealth  v.  Barnes,  138  Mass.  511,  512.  — 
Commonwealth  v.  McCarty,  141  Mass.  420,  422.  —  Commonwealth 
V.  Molter,  142  Mass.  533,  535. 

This  section  applies  although  the  defendant  is  merely  a  servant 
or  agent  of  the  party  who  holds  the  license.  Commonwealth  v. 
Belou,  115  Mass.  139. 

The  claimant  in  proceedings  for  the  forfeiture  of  intoxicating 
liquors  is  a  "  defendant  in  a  criminal  prosecution  "  within  the  mean- 
ing of  this  section.  Commonwealth  v.  Intoxicating  Liquors,  122 
Mass.  8, 11.  —  Commonwealth  v.  Intoxicating  Liquors,  122  Mass.  36. 

This  section  does  not  apply  to  a  complaint  against  one  carrying 
intoxicating  liquor  to  a  town  with  reason  to  believe  that  the  liquor  is 
to  be  sold  there  in  violation  of  law.  Commonwealth  v.  Babcock, 
110  Mass.  107, 109. 

As  to  the  effect  of  this  section,  see  also  Commonwealth  v.  Liver- 
more,  2  Allen  292. 

Sect.  13.  As  to  the  extent  to  which  truth  was  a  justification  of 
a  libel  prior  to  this  statute  provision,  see  Commonwealth  v.  Blanding, 
3  Pick.  304,  312.  —  Commonwealth  v.  Clap,  4  Mass.  163. 

"  Unless  malicious  intention  is  proved.''''  As  to  the  meaning  of  the 
word  "  malicious,"  see  Commonwealth  v.  Bonner,  9  Met.  410,  412.  — 
Commonwealth  v.  Damon,  136  Mass.  442, 450. 

See  also  chapter  167,  sect.  80,  and  notes  to  the  same. 

Sect.  14.  This  section  applies  to  cases  in  which  the  person  al- 
leged to  be  the  owner  of  property  owns  an  undivided  share  in  such 
property  as  joint  tenant  or  tenant  in  common,  as  well  as  to  those  in 
which  he  has  a  sole  ownership  in  a  specific  part  thereof.  Common- 
wealth V.  Harney,  10  Met.  422,  426.  —  Commonwealth  v.  Arrance,  5 
Allen  517.  —  Commonwealth  v.  Goldstein,  114  Mass.  272,  277. 

Under  this  section  an  indictment  for  larceny  of  property  pledged 
and  in  the  possession  of  the  pledgee,  may  describe  it  as  the  property 
and  in  the  possession  of  the  pledger.  Commonwealth  v.  O'Hara,  10 
Gray  469. 
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So  an  indictment  for  the  larceny  of  a  check  payable  to  A.'s  order, 
stolen  from  B.'s  custody,  may  describe  such  check  as  the  property  of 
A.,  if  B.  held  it  only  for  transmission  to  A.,  without  having,  himself, 
any  interest  in  it  or  right  to  retain  it.  Commonwealth  v.  Lawless, 
103  Mass.  425,  430. 

So  an  indictment  for  the  larceny  of  promissory  notes,  described  as 
the  property  of  A.,  may  be  sustained  by  proof  that  the  notes  had 
been  intrusted  to  A.  in  his  capacity  as  cashier  of  a  bank.  Common- 
wealth V.  Butts,  124  Mass.  449,  453. 

So  an  indictment  charging  larceny  of  property  of  a  wife,  may  be 
sustained  by  proof  of  larceny  of  property  of  her  husband  in  her  pos- 
session.    Commonwealth  v.  McLaughlin,  103  Mass.  435. 

So  an  indictment  for  breaking  and  entering  the  building  of  A., 
"  occupied  by  him  as  a  dwelling-house,"  may  be  sustained,  if  A. 
hired  the  house  and  was  liable  for  the  rent,  and  it  was  occupied  by 
his  family,  although  he  had  left  and  deserted  his  family  before  tlie 
alleged  offence.     Commonwealth  v.  Dailey,  110  Mass.  503. 

So  an  indictment  for  breaking  and  entering  a  sliop  will  be  good, 
though  it  describes  such  shop  as  the  shop  of  one  who  is  in  fact  a 
joint  lessee  thereof  with  another,  and  though,  by  a  mutual  agree- 
ment between  such  lessees,  each  occupies  a  distinct  part  of  the  shop, 
and  it  does  not  appear  that  the  defendant  broke  and  entered  the 
part  occupied  by  the  person  named.  Commonwealth  v.  Thompson, 
9  Gray  108. 

See  also  Commonwealth  v.  Norton,  11  Allen  110. —  Commonwealth, 
V.  Sullivan,  104  Mass.  552,  553.  —  Commonwealth  v.  Finn,  108  Mass. 
466.  —  Commonwealth  v.  Maguire,  108  Mass.  469,  470.  —  Common- 
wealth V.  McGorty,  114  Mass.  299,  302.  —  Commonwealth  v.  Rey- 
nolds, 122  Mass.  454,  458. 

Sect.  15.  It  is  sufficient  in  an  indictment  to  allege,  generally, 
that  an  oifence  was  committed  "  in  the  night-time,"  without  desig- 
nating the  particular  hour  of  the  night,  and  the  phrase  will  be  inter- 
preted in  accordance  with  this  section.  Commonwealth  v.  Williams, 
2  Cush.  582,  589. 

Sect.  17.  As  to  the  right  of  a  jury  to  judge  law  as  well  as  fact, 
prior  to  the  enactment  of  this  statute  provision,  see  Commonwealth 
V.  Porter,  10  Met.  263,  275.  —  Commonwealth  v.  Knapp,  10  Pick. 
477,  496.  —  Commonwealth  v.  Kneeland,  20  Pick.  206,  222. 

As  to  the  rights  and  powers  of  a  jury  under  this  section,  see  Com- 
monwealth V.  Anthes,  5  Gray  185.  —  Commonwealth  v.  Thorniley,  6 
Allen  445,  448.  —  Commonwealth  v.  Marzynski,  149  Mass.  68,  73. 

As  to  the  proper  form  of  rendering  a  verdict  in  a  criminal  case, 
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see  Commonwealth  v.  Tobin,  125  Mass.  203,  205.  —  Common wealtli 
V.  Carrington,  116  Mass.  37,  39.  —  Commonwealth  v.  Durfee,  100 
Mass.  146.  —  Commonwealth  v.  Costello,  128  Mass.  88. —  Common- 
wealth   V.    Slatteiy,    147   Mass.    423,  425.  (Sealed  verdict.) 

As  to  the  practice  of  allowing  a  jury  to  separate  upon  signing  and 
sealing  up  a  form  of  verdict,  see  Commonwealth  v.  Walsh,  132  Mass. 
8,10. 

Certain  temporary  separations  of  a  jury,  while  considering  the  ver- 
dict, may  be  permitted.     Commonwealth  v.  Gagle,  147  Mass.  576. 

Sect.  18.  If  a  less  offence  is  duly  charged  in  an  indictment,  the 
case  is  within  this  section,  even  though  one  of  the  facts  alleged  is  a 
necessary  element  of  the  smaller,  but  not  of  the  larger  offence. 
Commonwealth  v.  Squires,  97  Mass.  59. 

Under  this  section  an  indictment,  which  is  defective  in  not  charg- 
ing facts  necessary  to  constitute  a  felony,  may  yet  be  sufficient  to 
authorize  a  conviction  for  a  misdemeanor.  Commonwealth  v.  Squire, 
1  Met.  258,  262. 

Under  this  section  a  person  indicted  for  an  assault  with  intent 
to  murder,  may  be  convicted  and  sentenced  for  an  assault  without 
felonious  intent.     Commonwealth  v.  Lang,  10  Gray  11. 

So  also  one  indicted  for  a  rape  may  be  convicted  of  a  simple  as- 
sault. Commonwealth  v.  Dean,  109  Mass.  349.  —  Commonwealth  v. 
Drum,  19  Pick.  479. 

So  also  one  indicted  for  a  rape,  alleged  to  have  been  committed 
upon  his  daughter,  may  be  convicted  of  incest.  Commonwealth  v. 
Goodhue,  2  Met.  193. 

For  other  cases  arising  under  this  section,  see  Commonwealth  v. 
McGrath,  115  Mass.  150.  —  Commonwealth  v.  Hall,  142  Mass.  454, 
456. 

Sect.  20.  As  to  the  purpose  and  effect  of  this  section,  see  Glea- 
son  V.  West  Boylston,  136  Mass.  489. 

Sect.  25.  This  section  is  not  unconstitutional.  Commonwealth 
V.  Walton,  11  Allen  238. 

Where  an  indictment  does  substantially  and  formally  charge  one 
offence,  but  imperfectly  sets  forth  a  greater  offence,  this  section  does 
not  require  or  authorize  a  demurrer  to  or  a  motion  to  quash  such 
indictment.  Commonwealth  v.  Kennedy,  131  Mass.  584. — Com- 
monwealth V.  Blaney,  133  Mass.  571,  572. 

The  decision  of  a  judge  of  the  superior  court,  overruling  a  motion 
to  quash,  made  pursuant  to  this  section,  is  subject  to  exception. 
Commonwealth  v.  McGovern,  10  Allen  193.  —  Commonwealth  v. 
Byrnes;  126  Mass.  248,  249. 
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"  For  a  formal  defect, ^^  S^c.  As  to  what  is  a  "  formal "  defect 
within  the  meaning  of  this  section,  see  Commonwealth  v.  Walton, 
11  Allen  238.  —  Commonwealth  v.  Emmons,  98  Mass.  6.  —  Com- 
monwealth V.  Brigham,  108  Mass.  457.  —  Commonwealth  v.  Wolcott, 
110  Mass.  67,  69.  —  Commonwealth  v.  Doyle,  110  Mass.  103.  — 
Commonwealth  v.  Doherty,  116  Mass.  13,  14.  —  Green  v.  Common- 
wealth, 111  Mass.  417.  —  Commonwealth  v.  Harvey,  111  Mass.  420, 
421.  —  Commonwealth  v.  Legassy,  113  Mass.  10,  12.  —  Common- 
wealth V.  Lewis,  123  Mass.  251. — Commonwealth  w.  O'Keefe,  123 
Mass.  252.  —  Commonwealth  v.  Chiovaro,  129  Mass.  489,  497.  — 
Commonwealth  v.  Boston  &  Maine  R.  R.,  133  Mass.  383,  387.  — 
Commonwealth  v.  Goulding,  135  Mass.  552.  —  Commonwealth  v. 
Flannigan,  137  Mass.  560.  —  Commonwealth  v.  McCarty,  141  Mass. 
420,  422. —■  Commonwealth  v.  Alden,  143  Mass.  113,  118.  —  Com- 
monwealth V.  Hallahan,  143  Mass.  167.  —  Commonwealth  v.  Keefe, 
143  Mass.  467.  —  Commonwealth  v.  Carroll,  145  Mass.  403,  406.  — 
Commonwealth  v.  Purdy,  147  Mass.  29,  30. 

'-'- Asugning  specifically  the  objections.''^  See  Commonwealth  v. 
Intoxicating  Liquors,  105  Mass.  176.  —  Commonwealth  v.  Murray, 
135  Mass.  530.  —  Commonwealth  v.  Jenks,  138  Mass.  484,  488.  — 
Commonwealth  v.  Schaffner,  146  Mass.  512,  514. 

Under  this  section  formal  objections  to  a  complaint,  on  which  a 
conviction  has  been  had  in  a  police  court,  cannot  be  made  for  the 
first  time  after  the  case  has  been  brought  to  the  superior  court  by 
appeal.  Commonwealth  v.  Norton,  13  Allen  550.  —  Commonwealth 
V.  Vincent,  108  Mass.  441,  445.  —  Commonwealth  v.  Harvey,  111 
Mass.  420,  421. 

"  Or  a  jury  has  been  sworn  in  the  superior  court  or  supreme  judicial 
court.'''  The  effect  of  this  section  is  to  prevent  the  taking  of  formal 
objections  by  a  defendant  after  he  has  pleaded  guilty,  although  no 
jury  has  been  sworn.  Commonwealth  v.  Chiovaro,  129  Mass.  489, 
497. 

Sect.  26.  This  provision  not  unconstitutional.  Commonwealth 
V.  Hall,  97  Mass.  570,  573. 

The  omission,  in  an  indictment  for  uttering  a  forged  order  for 
money,  to  set  forth  or  allege  that  it  bore  a  United  States  revenue 
stamp,  cannot  under  this  section  be  taken  advantage  of  at  the  trial. 
Commonwealth  v.  McKean,  98  Mass.  9. 

See  also,  as  to  the  effect  of  this  section,  Commonwealth  v.  Morgan , 
107  Mass.  199,  205.  —  Commonwealth  v.  Hatfield,  107  Mass.  227, 
231.  —  Commonwealth  v.  Terry,  114  Mass.  263,  266.  —  Common- 
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wealth  V.  Fitchburg  R.  R.,  126  Mass,  472,  474.  —  Commonwealth  v. 
Soper,  133  Mass.  393. 

Sect.  27.  As  to  what  are  causes  affecting  the  jurisdiction  of  the 
court,  see  Commonwealth  v.  Le  Clair,  147  Mass.  539,  540.  —  Com- 
monwealth V.  Russell,  147  Mass.  545,  547. — Commonwealth  v. 
Brown,  150  Mass.  334,  341. 

Sect.  28.  See  Commonwealth  v.  Peck,  1  Met.  428,  430.  —  Com- 
monwealth V.  Scott,  123  Mass.  418,  419. 

A  new  trial  may  be  granted  under  this  section,  even  after  sentence 
of  death  has  been  passed  and  a  warrant  issued  by  the  governor  and 
council  for  its  execution.  Commonwealth  v.  McElhaney,  111  Mass. 
439,  441. 

Sect.  29.  This  section  applies  to  a  question  of  law  arising  on 
a  motion  to  quash  an  indictment.  Commonwealth  v.  Byrnes,  126 
Mass.  248,  249. 

ADDITIONAL. 

As  to  the  testimony  of  accomplices,  see  Commonwealth  v.  Holmes, 
127  Mass.  424,  429.  —  Commonwealth  v.  Bosworth,  22  Pick.  397.  — 
Commonwealth  v.  Ford,  111  Mass.  394.  —  Commonwealth  v.  Snow, 
111  Mass.  411,  417.  —  Commonwealth  v.  Scott,  123  Mass.  223,  237. 
—  Commonwealth  v.  Drake,  124  Mass.  21,  24.  —  Commonwealth  v. 
Hayes,  140  Mass.  366,  369.  —  Commonwealth  v.  Chase,  147  Mass. 
597,  599.  As  to  who  is  to  be  deemed  an  accomplice,  see  Common- 
wealth V.  Boynton,  116  Mass.  343,  345. 

As  to  the  cases  in  which  confessions  of  parties  charged  with  crime 
are  admissible  in  evidence  against  them,  see  Commonwealth  v. 
Cullen,  111  Mass.  435.  —  Commonwealth  v.  Sego,  125  Mass.  210, 
213.  —  Commonwealth  v.  Culver,  126  Mass.  464.  —  Commonwealth 
V.  Smith,  119  Mass.  305,  311.  —  Commonwealth  v.  Nott,  135  Mass. 
269,  272.  —Commonwealth  v.  Kennedy,  135  Mass.  543.  —  Common- 
wealth V.  Preece,  140  Mass.  276. 

As  to  the  admissibility  of  evidence  of  good  character  of  defendant, 
see  Commonwealth  v.  Hardy,  2  Mass.  303,  317.  —  Commonwealth  v. 
Leonard,  140  Mass.  473,  479. 

As  to  the  admissibility,  on  the  trial  of  a  party  charged  with  crime, 
of  evidence  of  other  crimes  committed  by  him,  see  Commonwealth 
V.  Jackson,  132  Mass.  16,  17.  —  Commonwealth  v.  Robinson,  146 
Mass.  571,  577. 

As  to  the  weight  to  be  given  to  the  testimony  of  a  party  who  has 
been  employed  to  detect  the  defendant  in  the  commission  of  a  crime, 
see  Commonwealth  v.  Ingersoll,  145  Mass.  231. 
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CHAPTER   215. 

OP   JUDGMENT   AND    EXECUTION. 

Section  1.  See  Commonwealth  v.  McDonough,  13  Allen  581, 
583. 

Sect.  3.  See  Shepherd  v.  Commonwealth,  2  Met.  419.  —  Stevens 
V.  Commonwealth,  4  Met.  360,  361. 

Sect.  6.     See  Commonwealth  v.  Briggs,  5  Met.  559,  560. 

Sect.  8.  As  to  the  effect  of  this  section,  see  Commonwealth  v. 
McDonough,  13  Allen  581,  582.  —  Dolan  v.  Thomas,  12  Allen  421. 
—  Flaherty  v.  Thomas,  12  Allen  428.  —  Carter  v.  Burt,  12  Allen 
424. 

"  A  similar  offenceP  See  Commonwealth  v.  Fontain,  127  Mass. 
452. 

Sect.  15.     See  Commonwealth  v.  Wyman,  12  Cush.  237. 

Sect.  19.  As  to  the  construction  and  effect  of  this  section,  see 
Stevens  v.  Commonwealth,  4  Met.  360,  362,  368. 

Sect.  23.  See  Stevens  v.  Commonwealth,  4  Met.  360,  366.— 
Bump  V.  Commonwealth,  8  Met.  533.  —  Crowley  v.  Commonwealth, 
11  Met.  575,  576. 

Sect.  28.  Under  the  earlier  practice  in  this  state,  the  original 
mittimus  was  left  with  the  jailer.  Townsend  v.  Babbitt,  11  Gray 
468. 

Sect.  32.  "  The  court  shall  appoint  the  time,^^  ^c.  Prior  to  St. 
1876,  c.  166,  s.  1,  re-enacted  in  this  section,  the  time  of  execution 
was  appointed  by  the  governor.  See  Costley  v.  Commonwealth,  118 
Mass.  1,  35. 

Sect.  37.  See  Opinion  of  Justices,  11  Cush.  604. — Webster  v. 
Commonwealth,  5  Cush.  387,  407. 


CHAPTER   216. 

OF   FIRE   INQUESTS. 


As  to  the  purpose  and  effect  of  this  chapter  and  of  an  earlier 
statute  on  the  same  subject,  see  Pickford  v.  Lynn,  98  Mass.  491, 
498.  — Drury  v.  Boston,  101  Mass.  439,  441. 
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CHAPTER   217. 

OF   FINES,    FORFEITURES,    AND    COSTS. 

Section  2.  In  cases  in  which  a  portion  of  the  penalty  for  an 
offence  is  given  to  the  informer,  the  proceedings  for  tlie  recovery  of 
such  penalty  must,  as  a  general  rule,  be  in  the  name  of  the  common- 
wealth.    Smith  V.  Look,  108  Mass.  139, 140,  141. 

"  Unless  otherwise  especially  provided  hy  law.^^  See  Common- 
wealth V.  Murray,  144  Mass.  170,  171. 


CHAPTER   218. 

OF   FUGITIVES   FROM   JUSTICE,   AND   PARDONS. 
FUGITIVES   FROM   JUSTICE. 

Section  1.     See  Kingsbury's  Case,  106  Mass.  223. 

"  Or  other  crimed  These  words  cover  any  offence  which  is  indict- 
able by  the  laws  of  the  state  demanding  the  surrender  of  the  fugitive. 
Brown's  Case,  112  Mass.  409. 

Sect.  3.  See  Commonwealth  v.  Hall,  9  Gray  262,  266.  —  Kings- 
bury's Case,  106  Mass.  223.  —  Davis's  Case,  122  Mass.  324,  328. 

Sect.  7.  In  the  case  of  Commonwealth  v.  Tracy,  5  Met.  536,  546, 
it  was  held  that  the  provisions  of  this  section  were  not  repugnant  to 
the  constitution  and  laws  of  the  United  States. 


As  to  the  extent  of  the  power  to  pardon  given  to  the  governor  and 
council  by  the  constitution,  see  Const.  Mass.  Pt.  2,  c.  2,  s.  1,  art.  8. 
—  Kennedy's  Case,  135  Mass.  48,  51. 

Sect.  14.  The  governor  and  council  may  "  examine  the  case  of  a 
convict"  under  this  section  without  notice  to  the  convict  and  with- 
out giving  him  an  opportunity  to  be  heard.  Kennedy's  Case,  135 
Mass.  48,  54.  As  to  the  power  of  the  supreme  court  to  review  a 
decision  of  the  governor  and  council  made  in  such  a  case,  see  same 
case  p.  54. 

"  In  computing  the  period  of  his  confinement  the  time  between  the 
conditional  pardon  and  subsequent  arrest  shall  not  be  taken  to  be  part 
of  the  term  of  his  sentence.^'  This  clause  was  altered  into  its  present 
form  by  St.  1881,  c.  164,  by  reason  of  the  decision  in  West's  Case, 
111  Mass.  443. 
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TITLE    III. 

OF   PRISONS   AND   IMPRISONMENT. 

CHAPTER  219. 

OP   THE   COMMISSIONERS   OF   PRISONS. 


CHAPTER  220. 

OP   JAILS   AND   HOUSES   OF   CORRECTION. 
JAILS. 

Section  1.  Third  clause.  ^'■Persons  committed  for  any  cause 
authorized  hy  law.''^     See  Burnham  v.  Morrissey,  14  Gray  226,  241. 

HOUSES   OF   CORRECTION. 

Sect.  7.  "  Adjoining  or  appurtenant  thereto.''^  See  Common- 
wealth V.  Curley,  101  Mass.  24. 

PROVISIONS    RESPECTING   JAILS,    HOUSES    OF    CORRECTION,    PRISONERS,    ETC. 

Sect.  27.  A  salary  fixed  by  the  court  under  this  section  may 
afterwards  be  altered  by  the  county  commissioners.  Vose  v.  Essex, 
145  Mass.  500,  502. 

Sect.  50.  "  Whoever  lawfully  imprisoned^  As  to  who  are  "  law- 
fully imprisoned  "  within  the  meaning  of  this  section,  see  Common- 
wealth V.  Barker,  133  Mass.  399.  —  Commonwealth  v.  Homer,  5 
Met.  555. 

"  In  any  place  of  confinement  established  hy  laivP  An  escape  from 
lawful  custody  in  any  other  place  than  those  specified  in  this  sec- 
tion, as  an  escape  of  a  convicted  criminal  from  the  custody  of  an- 
officer  who  is  conducting  him  by  virtue  of  a  mittimus  to  the  place  of 
confinement,  is  punishable  as  an  offence  at  common  law.  Common- 
wealth V.  Farrell,  5  Allen  130. 

Sect.  56.  Under  this  section  the  master  of  a  house  of  correction 
may  employ  a  person  to  sell  the  articles  manufactured  by  the  pris- 
oners.    County  of  Bristol  v.  Gray,  140  Mass.  59,  62. 
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EXPENSE   OF    SUPPORTING   PRISONERS,    ETC. 

Sect.  61.  As  to  the  liability  for  expenses  incurred  in  the  care  of 
nursing  infants,  necessarily  accompanying  their  mothers  when  com- 
mitted, see  Watson  v.  Cambridge,  18  Pick.  470. 

It  seems  that  nothing  can  be  recovered  under  this  and  the  follow- 
ing section,  unless  the  accounts  are  audited,  and  the  sums  due  certi- 
fied to,  within  the  time  prescribed  by  statute.  Boston  v.  Amesbury, 
4  Met.  278. 

"  Where  he  has  his  lawful  settlement.''^  The  question  of  the  place 
of  settlement  is  to  be  determined  as  of  the  time  when  the  expense  is 
incurred.     Boston  v.  Amesbury,  4  Met.  278. 

Sect.  62.  "  Demanded  in  writing^  As  to  what  constitutes  a  good 
demand,  see  Robbins  v.  Weston,  20  Pick.  112.  —  Boston  v.  Weston, 
22  Pick.  211. 

Sect.  63.  ^' Shall  immediately  give  noticed  See  County  of  Mid- 
dlesex V.  Lowell,  109  Mass.  162. 

Sect.  65.     See  Adams  v.  Hampden,  13  Gray  439. 


CHAPTER   221. 

OP   THE   STATE   PRISON,   AND   THE   REFORMATORY  PRISON   FOR  WOMEN. 
THE    STATE   PRISON. 

Escapes,  etc. 

Section  36.  "  In  addition  to  his  former  sentence.''^  The  term  of 
such  former  sentence  must  be  fully  satisfied,  without  including  in  it 
any  portion  of  the  time  during  which  the  prisoner  was  at  large  by 
reason  of  his  escape.     Dolan's  Case,  101  Mass.  219,  223. 

PRISON    CONTRACTS. 

Sect.  55.  Money  held  by  the  warden  in  his  official  capacity  is  in 
no  sense  to  be  regarded  as  the  money  of  the  commonwealth,  as  held 
in  trust  for  the  commonwealth,  or  as  money  in  which  the  common- 
wealth has  any  equitable  interest.  See  Commonwealth  v.  Phcenix 
Bank,  11  Met.  129,  138. 

"  When  approved  in  writing  hy  the  commissioners.^^  As  to  what  is 
necessary  to  constitute  such  approval,  see  Whitmore  v.  Munn,  11 
Cush.  510. 

"  No  such  suit  shall  ahate^''  S^c.  In  case  the  office  of  warden  be- 
comes vacant,  and  a  successor  is  appointed,  it  seems  that  it  is  neces- 
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sary  that  any  pending  suit  should  be  conducted,  if  at  all,  by  or  against 
the  successor.     Train  v.  Herrick,  4  Gray  534. 


CHAPTER   222. 


SPECIAL   PROVISIONS    CONCERNING    PENAL    AND    OTHER    PUBLIC 
INSTITUTIONS. 

DISCHARGE   OF    CONVICTS,    ETC. 

Section  17.     See  Gannon  v.  Adams,  8  Gray  395. 
Sect.  20.    "  Record  of  conduct^    See  Opinion  of  Justices,  13  Gray 
618. 

"  Shall  be  entitled  to  a  deduction.''^     See  Conlon's  Case,  148  Mass. 


PART  V. 

OF  THE  PUBLIC  STATUTES  AND  THE  EXPRESS  REPEAL 
OF  CERTAIN  LAWS. 


CHAPTER  223. 

OF  THE   PUBLIC    STATUTES   AND   THEIR   EFFECT. 

Section  2.     See  Woodward  v.  Spurr,  138  Mass.  592,  593. 

Sect.  4.  See  Gay  v.  Richardson,  18  Pick.  417.  —  Battles  v.  Fobes, 
18  Pick.  532,  and  note  explanatory  thereof  in  19  Pick.  578.  — 
M'Managil  v.  Ross,  20  Pick.  99.—  Bickfordu.  Boston  &  Lowell  R.R. 
Corp.,  21  Pick.  109,  113.  —  Sawyer  v.  Bancroft,  21  Pick.  210.  — 
De  Witt  V.  Harvey,  4  Gray  486,  490.  —  Jewett  v.  Phillips,  5  Allen 
150,  151.  —  Locke  v.  Johnson,  3  Allen  153, 156.  —  Bigelow  v.  Bemis, 
2  Allen  496,  498.  —  Brigham  v.  Dole,  2  Allen  49. 

Sect.  6.     See  Commonwealth  v.  Welsh,  1  Allen  1. 


CHAPTER   224. 

OF   THE   EXPRESS   REPEAL   OP   CERTAIN   LAWS. 


STATUTES    OF    1882. 

Chapter  36.  This  statute  does  not  apply  to  notices  given  before 
its  passage.     Shallow  v.  Salem,  136  Mass,  136. 

As  to  the  particularity  and  exactness  required  in  notices  since 
this  statute,  see  Davis  v.  Charlton,  140  Mass.  422.  —  Canterbury  v. 
Boston,  141  Mass.  215.  — Fortin  v.  Easthampton,  142  Mass.  486, 
489.  —  Liffin  V.  Beverly,  145  Mass.  549. 

Chapter  65.  Sect.  1.  For  a  case  arising  under  this  section,  see 
Commonwealth  v.  Pease,  187  Mass.  576. 

Chapter  95.  Whether  this  statute  applies  to  appeals  in  actions 
brought  under  P.  S.  c.  175,  qugere.  See  Granger  v.  Parker,  142 
Mass.  186,  188,  191.  — Pray  v.  Wasdell,  146  Mass.  324,  327. 

Chapter  135.  Sect.  1.  "  Any  party  aggrieved.''^  See  Chandler 
V.  Railroad  Commissioners,  141  Mass.  208,  210. 

Chapter  154.  As  to  the  dedication  of  land  by  its  owner  for  a 
public  park,  see  Abbott  v.  Cottage  City,  143  Mass.  521,  523,  526. 

Chapter  181.  Sect.  3.  As  to  the  constitutionality  and  effect  of 
this  statute  provision,  see  Farnham  v.  Pierce,  141  Mass.  203. 

Chapter  195.  Sect.  2.  See  Daniels  v.  Pratt,  143  Mass.  216,  221. 
—  Massachusetts  Foresters  v.  Callahan,  146  Mass.  391.  —  Marsh  v. 
American  Legion  of  Honor,  149  Mass.  512. 

Chapter  220.  As  to  the  effect  of  this  statute,  see  Commonwealth 
V.  Whelan,  134  Mass.  206,  209. 

"  On  the  same  street."  See  Commonwealth  v.  Jenkins,  137  Mass. 
572.  —  Commonwealth  v.  Heaganey,  137  Mass.  574. —  Common- 
wealth V.  Everson,  140  Mass.  434.  —  Commonwealth  v.  Jones,  142 
Mass.  573,  576. 

"  Within  four  hundred  feet  of  any  building."  See  Commonwealth 
V.  Jones,  142  Mass.  573,  574. 

Chapter  221.     See  Commonwealth  v.  Kendrick,  147  Mass.  444. 

Chapter  233.  Sect.  3.  See  Commonwealth  v.  Lynch,  138  Mass. 
190. 

Chapter  237.  For  a  case  arising  under  this  chapter,  see  Delano 
V.  Smith,  142  Mass.  490. 
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Chapter  259.  Sect.  1.  See  Commonwealth  v.  Casey,  134  Mass. 
194,  196.  —  Commonwealth  v.  Worcester,  141  Mass.  58,  60. 

Chapter  264.  Sect.  1.  Under  this  statute  it  is  left  to  the  discre- 
tion of  the  court  to  allow  additional  term  fees  whether  any  question 
is  carried  to  the  full  bench  of  the  supreme  court  or  not.  Leonard  v. 
O'Reilley,  137  Mass.  138,  139. 

Chapter  270.  Sect.  4.  For  a  case  of  a  complaint  under  this  sec- 
tion, see  Commonwealth  v.  Burlino^ton,  136  Mass.  435. 


STATUTES    OF    1883. 

Chapter  73.  For  the  reason  of  the  enactment  of  this  chapter, 
see  Drew  v.  Streeter,  137  Mass.  460,  462. 

"  Shall  he  recorded  within  fifteen  days  from  the  date  written  in  such 
mortgageP  This  has  been  held  to  be  equivalent  to  a  requirement 
that  the  mortgage  shall  be  recorded  not  later  than  fifteen  days  after 
its  date,  and  a  mortgage  recorded  on  the  day  before  the  date  written 
in  it  has  been  held  to  have  been  duly  recorded.  Amerige  v.  Hussey, 
151  Mass.  300. 

Chapter  84.  In  a  case  which  arose  prior  to  this  statute  an  in- 
junction was  obtained  to  prevent  the  ringing  of  a  bell  which  disturbed 
the  neighborhood.  Davis  v.  Sawyer,  133  Mass.  289.  Subsequently 
to  the  passage  of  this  statute  the  injunction  obtained  in  this  case 
was  dissolved  and  the  statute  declared  to  be  constitutional.  Sawyer 
V.  Davis,  136  Mass.  239. 

Chapter  195.  For  a  case  arising  under  this  chapter,  see  Osborne, 
Petitioner,  141  Mass.  307. 

Chapter  223.  Sect.  1.  As  to  the  extent  of  the  jurisdiction  trans- 
ferred by  this  section  to  the  superior  court,  see  Baldwin  v.  Wilbra- 
ham,  140  Mass.  459. 

Sect.  14.  See  Mason  v.  Mason,  140  Mass.  63,  65.  —  Sherman  v. 
Galbraith,  141  Mass.  440,  442.  —  George  Woods  Co.  v.  Storer,  144 
Mass.  399,  400.  —  Barton  v.  RadclifPe,  149  Mass.  275,  279.  —  Page 
V.  'Higgins,  150  Mass.  27,  32,  33.  —  Chemical  Electric  Light  and 
Power  Co.  v.  Howard,  150  Mass.  495. 

Under  this  section  it  has  been  held  that  the  defendant  in  a  writ  of 
entry  was  entitled  to  avail  himself,  in  defence  of  the  action  of  facts 
showing  him  to  be  entitled  to  a  confirmation  of  his  title  under  P.  S. 
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c.  142,  s.  22,  although  no  proceedings  to  obtain  such  confirmation 
under  that  statute  had  been  commenced.  Nott  v.  Sampson  Manu- 
facturing Co.,  142  Mass.  479. 

Chapter  229.     See  Attorney  General  v.  Crocker,  138  Mass.  214, 
215. 


STATUTES    OF    1884. 

Chapter  37.  This  chapter  does  not  apply  to  an  action  for  an  in- 
jury received  before  its  enactment.  Read  v.  Boston  &  Albany  R.  R., 
140  Mass.  199,  200. 

Chapter  154.  For  a  case  arising  under  this  chapter,  see  Martin 
V.  Gleason,  139  Mass.  183. 

Chapter  229.  This  statute  was  not  intended  to  affect  the  power 
of  an  executor  or  trustee  to  sell  and  convey  stock.  Jones  v.  Atchi- 
son, Topeka,  and  Santa  F^  R.  R.,  150  Mass.  304,  308. 

Chapter  236.  Seet.  9.  It  seems  that  this  provision  for  the  dis- 
charge of  a  debtor  is  unconstitutional  so  far  as  it  relates  to  debts 
incurred  before  its  passage.     Eustis  v.  Bolles,  146  Mass.  413,  416. 

As  to  the  meaning  of  the  word  "  debt "  in  this  section,  see  Mc- 
Keown  v.  Gurney,  147  Mass.  192,  195. 

As  to  the  effect  of  a  discharge  under  this  section  upon  non-resi- 
dent creditors,  see  Murray  v.  Roberts,  150  Mass.  353. 

Chapter  255.  Sect.  14.     See  Conlon's  Case,  148  Mass.  168,  170. 

Sect.  33.     See  Conlon's  Case,  148  Mass.  168,  170. 

Sect.  34.  "  The  commissioners  of  prisons  may  issue  an  order 
authorizing  the  arrest,^''  S^c.  As  to  the  proper  form  of  issuing  this 
order,  see  Conlon's  Case,  148  Mass.  168,  171. 

Chapter  260.  As  to  the  law  prior  to  this  statute,  see  Way  v. 
Brigham,  138  Mass.  384,  386. 

Chapter  285.  Sect.  1.  As  to  the  purpose  and  effect  of  this  statute 
provision,  see  McCann  v.  Randall,  147  Mass.  85,  97.  —  Ricketson  v. 
Merrill,  148  Mass.  76,  80.  —Wilson  v.  Martin-Wilson  Fire  Alarm  Co., 
149  Mass.  24,  27. 

"  Or  that  it  is  not  within  the  state''  As  to  the  cases  in  which  a 
bill  in  equity  can  be  maintained  to  reach  debts  due  to  the  defendant 
from  non-residents,  see  Amy  v.  Manning,  149  Mass.  487,  489,  490. 

Chapter  293.  As  to  the  effect  of  this  statute,  see  Woodward  v. 
Spurr,  141  Mass.  283,  285.  —  Minot  v.  Norcross,  143  Mass.  326,  337. 
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Chapter  299.  Sect.  43.  For  a  case  of  an  indictment  under  this 
section,  see  Commonwealth  v.  McGurty,  145  Mass.  257. 

Chapter  310.  Sect.  4.  In  order  that  an  analysis  may  be  used  in 
evidence  it  is  necessary  that  the  provisions  of  this  section  should  be 
complied  with.  Commonwealth  v.  Lockhardt,  144  Mass.  132.  If 
those  provisions  have  not  been  complied  with,  the  competency  of  evi- 
dence as  to  the  quality  of  the  milk  is  to  be  determined  by  the  com- 
mon law.     Commonwealth  v.  Holt,  146  Mass.  38, 40. 

As  to  what  is  a  sufficient  "  sealing  "  of  a  bottle  within  the  mean- 
ing of  this  section,  see  Commonwealth  v.  Lockhardt,  144  Mass.  132, 
134. 

Where,  for  the  purpose  of  preserving  milk  required  to  be  reserved 
under  this  section,  a  few  drops  of  carbolic  acid  were  added  to  it,  it 
was  held  that  this  did  not,  as  a  matter  of  law,  so  change  the  milk 
that  the  provisions  of  this  section  could  not  be  considered  to  have 
been  complied  with.     Commonwealth  v.  Spear,  143  Mass.  172,  176. 

This  section  has  been  repealed  by  implication  by  St.  1886,  c.  318, 
ss.  1,  3.     Commonwealth  v.  Kenneson,  143  Mass.  418,  420. 

Chapter  320.  Sect.  2.  It  is  not  unconstitutional  for  the  legisla- 
ture to  give  to  commissioners  the  powers  set  forth  in  this  section. 
Opinion  of  Justices,  138  Mass.  601,  603. 

Sect.  14.  "  The  rules  .  .  .  may  he  given  a  general  or  a  limited  ap- 
plication!'^  This  provision  is  not  unconstitutional.  Opinion  of 
Justices,  138  Mass.  601,  603. 

Chapter  330.  As  to  the  law  prior  to  this  statute,  see  Desper  v. 
Continental  Water  Meter  Co.,  137  Mass.  252.  —  Andrews  v.  Michigan 
Central  R.  R.,  99  Mass.  534.  — Lewis  v.  Northern  R.  R,  139  Mass. 
294. 
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Chapter  59.  For  a  case  showing  the  reason  why  this  statute  was 
enacted,  see  Gay  v.  Raymond,  140  Mass.  69. 

Chapter  123.  Sect.  2.  As  to  the  meaning  and  effect  of  this 
section,  see  Chase  v.  Lowell,  149  Mass.  85,  88. 

Chapter  125.  Sect.  1.  See  Firth  v.  Haskell,  148  Mass.  501, 
503. 

Chapter  183.  Sect.  1.  See  Harding  v.  Littlehale,  150  Mass.  100, 
103.      , 
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Chapter  191.     Sec  Commonwealth  v.  Parker,  140  Mass.  439. 

Chapter  237.  As  to  the  law  prior  to  this  statute,  see  Praj  v. 
Stebbins,  141  Mass.  219,  221. 

Chapter  323.  This  statute  is  not  unconstitutional.  Common- 
wealth V.  Plaisted,  148  Mass.  375,  383. 

Chapter  338.  Seet.  2.  This  section  is  invalid,  being  in  conflict 
with  the  provisions  of  the  Constitution  of  the  United  States.  Com- 
monwealth V.  Housatonic  R.  R.,  143  Mass.  264. 

Chapter  342.  Sect.  1.  As  to  the  form  of  complaint  under  this 
section,  see  Commonwealth  v.  Moody,  143  Mass.  177. 

For  another  case  arising  under  this  section,  sec  Commonwealth  v. 
Ferry,  146  Mass.  203. 

Chapter  345.  Sect.  7.  This  section  has  been  decided  to  be  un- 
constitutional.    Kinneen  v.  Wells,  144  Mass.  497. 

Chapter  352.  Sect.  4.  "  The  said  inspectors  or  their  assistants 
may  take  samples  for  analysis.^'  As  to  the  power  of  the  "  assistants  " 
of  an  inspector  to  do  this,  see  Commonwealth  v.  Smith,  141  Mass. 
135,  139. 

Sect.  8.     See  Commonwealth  v.  Kendall,  144  Mass.  357,  358. 

Chapter  374.  Sect.  108.  See  Mclntire  v.  Roberts,  149  Mass.  450, 
454. 
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Chapter  82.  As  to  who  are  to  be  considered  "  bakers  "  within 
the  meaning  of  this  section,  see  Commonwealth  v.  Crowley,  145 
Mass.  430,  431. 

Chapter  140.  Prior  to  this  statute  a  street-railway  company  was 
not  liable  to  an  action  of  tort  for  the  loss  of  the  life  of  a  person, 
whether  a  passenger  or  not  a  passenger.  Holland  v.  Lynn  &  Boston 
R.  R.,  144  Mass.  425,  430. 

Chapter  317.  Sect.  1.  "  Upon  the  top.,  side.,  and  bottom  of  every 
tub,''  ^c.  The  law  is  not  violated  if  the  tub  is  exposed  for  sale 
without  its  properly  marked  top  upon  it.  Commonwealth  v.  Bean, 
148  Mass.  112,11  ^.,^,ail  sales  of  said  an.. 

"  And  tw^^rt  of  the  section,  see  Commonwealth  Por  a  case  arising 
undf^"  ^'  '  -"v,  150  Mass. 

"chapter  318.     Sect.  2.     The  portion  of  this  section  whi... 

53 


83i  STATUTES  OF   1887. 

ports  to  amend  P.  S.  c.  57,  s.  9  is  valid  and  effectual  altliough 
that  section  had  already  been  wholly  altered  by  St.  1885,  c.  352,  s.  6. 
Commonwealth  v.  Kenneson,  143  Mass.  418,  419. 

As  to  the  proper  form  of  a  complaint  under  the  latter  portion  of 
this  section,  see  Commonwealth  v.  Kenneson,  143  Mass.  418. 

For  other  cases  arising  under  this  section,  see  Commonwealth  v. 
Holt,  146  Mass.  38.  —  Commonwealth  v.  Schaffner,  146  Mass.  512. 
—  Commonwealth  v.  Smith,  149  Mass.  9. 


STATUTES    OF    1887. 

Chapter  206.  As  to  the  dispensing  of  liquors  by  clubs  prior  to 
this  statute,  see  Commonwealth  v.  Ewig,  145  Mass.  119,  122.  — 
Commonwealth  v.  Pomphret,  137  Mass.  564. 

Chapter  270.  This  statute  was  not  intended  to  cut  down  common 
law  rights  which  existed  previous  to  its  passage.  Ryalls  v.  Mechanics' 
Mills,  150  Mass.  190. 

jSect.  1.  "  Who  is  himself  in  the  exercise  of  due  care  and  diligence 
at  the  time.'"     See  Lothrop  v.  Fitchburg  R.  P.,  150  Mass.  423. 

As  to  the  effect  of  the  first  clause  of  this  section,  see  Ashley  v. 
Hart,  147  Mass.  573,575. — Ryalls  v.  Mechanics' Mills,  150  Mass. 
190,  196.  —  Mellor  v.  Merchants'  Manufacturing  Co.,  150  Mass.  362. 

Sect.  3.     See  Ryalls  v.  Mechanics'  Mills,  150  Mass.  190. 

Chapter  293.  Sect.  1.  See  Commonwealth  v.  O'Donnell,  150 
Mass.  502. 

Chapter  348.  This  statute  is  not  unconstitutional.  Rideout  v. 
Knox,  148  Mass.  368,  371. 

Sect.  1.  "  Maliciously  erected  or  maintained  for  the  pmyose  of 
annoying,'"  ^c.  See  Rideout  v.  Knox,  148  Mass.  368,  373.  —  Smith 
V.  Morse,  148  Mass.  407,  410. 

Sect.  2.  '■'■  Any  such  owner  or  occupant  .  .  .  may  have  an  action''  cj-c. 
An  owner  who  is  not  in  occupation  of  the  estate  may  maintain  the 
action.     Smith  v.  Morse,  148  Mass.  407,  409. 

As  to  the  power  of  t>-  '  ^^9  Mass.  85,  oo.^ofpT^^ent  of  a  fence  that 
has  been  found  ^-^^^-  1-     ^ee  Firth  v.  Haskell,  145  ■.  see  Rice  v. 

Moorhouf^" 

r  .  xER  183.     Sect.  1.     See  Harding  v.  Littlehale,  150  Mass.  100, 


STATUTES   OF    1888,    18S9.  -835 

Chapter  391.  Sect.  2.  "  The  retail  sale  of  drugs  and  medicines.''^ 
This  does  not  cover  the  sale  of  cigars  by  a  tobacconist.  Common- 
wealth V.  Marzynski,  149  Mass.  68,  71. 

Chapter  392.  "  The  conviction,''  ^c.  "  Nothing-  less  than  a  final 
judgment,  conclusively  establishing  guilt,  will  satisfy  the  meaning  of 
'  conviction  '  as  here  used."  Commonwealth  v.  Kilcy,  150  Mass.  325, 
326. 

Chapter  414.  Sect.  2.  This  is  a  valid  statute  provision.  Com- 
monwealth V.  Uhrig,  146  Mass.  132. 

Chapter  431.  Sect.  2,  As  to  the  effect  of  this  section,  see  Com- 
monwealth V.  Pierce,  147  Mass.  161, 163.  —  Commonwealth  v.  Perry, 
148  Mass.  160,  162. 

Chapter  437.  As  to  the  effect  of  this  statute  see  Opinion  of 
Justices,  145  Mass.  587. 
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Chapter  94.  See  Ingalls  v.  Ingalls,  150  Mass.  57,  58.  —  Gray  v. 
Gray,  150  Mass.  56,  57. 
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